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DIRECTORY  OF  THE  JUDICIARY  DEPART- 
MENT OF  THE  STATE  OF  ILLINOIS. 

COBBECTED  TO  JULY  25,  1908. 


The  judiciary  department  of  the  State  of  IllinotB  is  composed  of 
(^  the  Supreme  Court;  (2)  Appellate  Courts;  (8)  Circuit  Courts;  (4) 
Courts  of  Cook  County;  (5)  City  Courts;  (6)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COUET. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  terra  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  mto  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  ^and  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt.  Vernon,  Springfield  and  Ottawa. 

In  1B97  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  ail  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year. 

KEPOBTER. 

Isaac  N.  Phillifs Bloomington. 

JUSTICES. 

First  Distriet^AJjOVZO  K.  Vickers East  St  Louis. 

Second  District— WiiAJiAU  M.  Farmer Vandalia. 

Third  District— Fr\^k  K.  Dunn ..Charleston. 

Fourth  District— GxjY  C.  Scott Aledo. 

Fifth  District— JoBiJ  P.  Hand Cambridge. 

Sixth  District— Jambs  H.  Cartwright. Oregon. 

Seventh  District— Orbis  N.  Carter. Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Unief  Justice 
witliin  six  years  last  past.  Mr.  Justice  Cartwright  is  the  present 
Chief  Justice. 

CLERK. 

Christopher  Maher,  Springfield. 

LIBRARIAN. 

Ralph  H.  Wilkin,  Springfield, 
(iii) 
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(2)  APPELLATE  COURTS. 

These  CourtB  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
district 

REPORTERS. 

W.  Clyde  Jones  and  Kbene  H.  Addinqton,  of  the  law  firm  of  Jones» 
Addington  &  Ames,  134  Monroe  street,  Chicago. 

FIRST  DISTRICT. 

Composed  of  the  coimty  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk— Alfred  R  Porter,  Aj&hland  Block,  Chicago. 

Jesse  Holdom,  Presiding  Justice,  Ashland  Block,  Cbicaga 
Francjis  ADA.3iS.  Justice,  Ashland  Block.  Chicago. 
Edward  O.  Brown,  Justice,  Ashland  Block,  Chicago. 

BRANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

FREDBRTCfC  A.  SMITH.  Presiding  Justice,  Ashland  Block,  Chicaga 
Frank  Baker,  Justice,  Ashland  Block,  Chicago. 
Henry  V.  Freeaian,  Justice,  Ashland  Block,  Chicaga 

APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb, 
DuPage,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  LASalle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdajns  in  April 

and  October. 
Clerk— Christopher  C.  Duffy,  Ottawa. 

Oeorqe  W.  Thompson,  Presiding  Justice,  Galesborg. 
DoRRANCB  DiBELL,  Justice,  JoUet 
Henrt  B.  Willis,  Justice,  Elgin. 
THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign,  Christian,  Clark,   Coles,  Cumberland,    DeWitt,    Douglas, 
^dgar.  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,   McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott,  Shelby, 
Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 

in  May  and  November. 
Clerk— W.  C.  Hippard,  Springfield. 

Lbsue  D.  Puterbaugh,  Presiding  Justice,  Peoria. 
James  S.  Baume,  Justice,  Galena. 
Frank  D.  Ramsay,  Justice,  Morrison. 

*  This  coart  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held  by 
three  judges  of  the  Circait  Court,  designated  and  assigned  by  the  Supremo  Coarfe 
under  the  provisions  of  the  act  of  the  General  Asdembiy,  approved  June  2,  ldJ7. 
Hard's  Statutes,  im,  50S,  Laws  of  1897, 18^ 
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FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamilton, 
Hardin.  Jackson,  Jasper,  Jefferson,  Johnson,  Lawrence,  Madison, 
Marion,  Massac,   Monroe,  Perry,  Pope,  Pulaski,  Randolph,  Rich- 
land, Saline,  St.  Clair,  Union,   Waoash,   Washington,   Wayne, 
W^hite  and  Williamson. 
Court  silB  aJt  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  Febniai7  and  August. 
Clbbx — ^Albert  C.  Millspaui^h,  Mount  Vernon. 

Harky  Higbee,  Presiding  Justice,  Pittsfield. 
James  A.  Creiohton,  Justice,  Springfield. 
CoLoenN  D.  Mters,  Justice,  Bloomingtozu 

(3)  CIRCUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  Into  Seven- 
teen Judicial  Circuits,  a^  follows :  * 

First  Circuit — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnaoa,  Union,  Jackson,  Williamson  and  Salina 

JUDGES. 

A.  W.  Lewis,  Harrisburg. 
Warren  W.  Duncan,  Marion. 
William  N.  Butler,  Cairo. 

Second  Circuit,— The  counties  of  Hardin,  Callatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crai^cNrd. 

JUDGBB. 

Enoch  E.  Newlin,  Robinson. 
Princb  a.  Pearce,  Carmi. 
Jacob  R.  Creiohton,  Fairfield. 
Tliird  Circuit— The  ooxmUeBot  Randolph,  Monroe,  St  Clair,  Madison, 
Bond.  Washington  and  Perry. 

JUDGES. 

Benjamin  R.  Burroughs,  Edwardsville. 
Robert  D.  W.  Holder,  Belleville. 
Charles  T.  Moore,  Nashville. 
Fkmrih  Circuit— The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
flTigham,  Jasper,  Mont^mery,  Shelby  and  Christian. 

JUDGES. 

Albert  M.  Rose,  Louisville. 
Truman  E.  Ames,  Shelbyville. 
Samuel  L,  Dwiqht,  Centralia. 

Fifth  Circuit. — The  oounties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

JUDGES. 

James  W.  Craig,  Mattoon. 
E.  R.  E.  Kimbrough,  Danville. 
Morton  W.  Thompson,  Danville. 

Sixih  Circuit— The  oounties  of  Champaign,  Douglas,  Moultrie,  Ma- 
1,  DeWitt  and  Piatt 

JX7DGE8. 

William  G.  Cochran.  Sullivan. 

Solon  Philbrick,  Champaign, 

William  C.  Johns,  Decatur. 
_____ 
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Seventh    Circuit— The  counties  of  Sangamon,  Macoupin,   Morgan, 
Scott,  Greene  and  Jersey. 

JUDGES. 

James  A.  Creiohton,  Springfield. 
Robert  B.  Shirley,  C'arlinvUle. 
Owen  P.  Thompson,  Jacksonville. 

Eighth    Circuit— The  counties  of  Adams,  Schuyler,  Mason,   Gass^ 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

Harry  Higbeb,  Pittsfleld. 
Albert  Akers,  Quincy. 
Guy  R.  Williams,  Havana. 

Ninth  Circuit— The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDGES. 

George  W.  Thompson,  Galesburg. 
John  A.  Gray,  Canton. 
Robert  J.  Grier,  Monmouth.^ 

Tenth  Circuit, — The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
TazewelL 

JUDGES. 

Leslie  D.  Puterbaugh.  Peoria. 
Theodore  N.  Green,  Pekin. 
NicpoLAS  E.  WOHTHINQTON,  Peoria. 

Eleventh  Circuit,— The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

CoLOSTiN  D.  Myers,  Bloomington. 
George  W.  Patton,  Pontiac. 
Thomas  M.  Harris,  Lincoln. 

Twelfth  Circuit— The  counties  of  Will,  Kankakee  and  Iroquoia 

JUDGES. 
DORRANCE    DiBELL,    Joliet 

Albert  O.  Marshall,  Joliet 
Frank  L.  Hooper,  Watseka. 

Thirteenth  Circuit,— The  counties  of  Bureau,  LaSalle  and  Grundy. 

JUDGES. 

Samuel  C.  Stouoh,  Morris. 
Richard  M.  Skinner,  Princeton. 
Edgar  Eldredge,  Ottawa. 

Fourteenth  Circuit  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

WiLUAM  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 
Emery  C.  Graves,  Geneseo. 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JUDGES. 

Richard  S.  Farrand,  Dixon. 
James  S.  Baume,  Galena. 
Oscar  E.  Heard,  Freeport 
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Sixteenth  Circuit— The  counties  of  Kane,  Du  Page,  De  ICalb  and 
Kendall. 

JXJDaBS. 

Hbnby  B.  Willis,  Elgin. 
DUANB  J.  Caunbs.  Sycamore. 
Mazzini  Slcsseb,  Downers  Grove. 

Seventeenth  Circuit,— The  counties  of  Winnebago,  Boone,  MoHeniy 
and  Lake. 

JITDOBS. 

Abthur  H.  Frost,  Rockford. 
Charles  H.  Donnelly,  Woodstock. 
BoBKBT  W.  Wriqht,  Belvidere. 


(4)  COTJETS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  judicial  circuit, 
and  estaUishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi-criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  ex  officio,  of  the  Criminal  Court 

CIRCUIT  COURT. 
Clerk— Joseph  E,  Bid  will,  Jr.,  County  Building,  (i^hicaga 

JUDGES. 

Gborob  a.  Carpenter,  John  Gibbons, 

Richard  Sw  Tuthill,  Edward  O.  Brown, 

Richard  W.  Clifford,  Lockwood  Honors, 

Frank  Baker,  Georqe  Kbrsten, 

Francis  Adams,  Julian  W.  Mack, 

Thomas  G.  Windes,  Frederick  A.  Smith, 

Merritt  W.  Pinoknbt,  Charles  M.  Walker. 

superior  court. 

Clerk— Charles  W.  Yai],  County  Building,  Chicago. 

JUDGES. 

William  H.  McSurely,  Henry  V.  Freeman, 

Ben  M.  Smith,  Farun  Q.  Ball, 

Theodore  Brentano,  Axel  Chytraus, 

George  a.  Dupuy,  Jesse  Holdom, 

Albert  C.  Barnes,  M.vrcus  A.  Kavanagh, 

A&iHUB  H.  Chetlain,  Willard  M.  McEwsn, 
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(5)  CITY  COUKTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  were  continued 
until  abolished  by  the  qualified  voters  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  87,  R.  S.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
cules Iron  Works  v.  E.,  J.  &  E.  Ry.  Co.,  141  IlL  497.) 

THE  CITY  COURT  OF  ALTON. 
James  E.  Dunnboan,  Judga  Francis  Brandeweidb,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edward  M.  Mangan,  Judge.  Frank  W.  Greenawat,  Clerk. 

THE  CITY  COURT  OF  CANTON, 
P.  W.  Gallagher,  Judge.  W.  a  Gleason,  Qerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Homer  Abbott,  Judge.  Edward  H.  Kirois,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
M.  Millard,  Judga  Thomas  J.  Healy,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Edward  M.  Manqan,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  McWiluams,  Judga  Harry  L.  Ballard,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
Horace  S.  Clark,  Judge.  Thomas  M.  Lytlb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
Josiah  P.  Hodge,  Judga  G.  W.  Marslani>,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  y.  Barnes,  Judge.  O.  L.  Sprkchbr,  Qerk. 

MUNICIPAL  COURT  OF  CHICAGO. 
Established  by  Act  of  May  18,  1905  (L.  1905,  p.  168). 

CHIEF  JUSTICE. 

Harry  Olson. 

associate  judges. 

Freeman  K.  Blake        John  W,  Houston  Henry  C.  Beitleb 

WiLUAM  W.  Maxwell  John  H.  Hume  Frank  P.  Sadler 

Judson  F.  Going  John  R.  Newcomer  Max  Eberhardt 

William  N.  Gbmmill     McKknzie  Cleland  Thomas  B.  Lantry 

William  N.  CorrRELL    John  C.  Scoville  Frederick  L.  Fake,  J  el 

Edwin  K.  Walker         Stephen  A.  Foster  AdelorJ.  Petit 

Edward  A.  Dicker        Frank  Crowe  Charles  N.  Goodnow 

Isidore  H.  Himbs  Mancha  Bruqgemey-  Oscar  M.  Torrison 

Arnold  Heap  er  Hosea  W.  Wells 

Michael  F.  Girtbn 
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(6)  COUNTY  AND  PROBATE  COURTS. 


In  the  counties  of  Cook,  Kane,  La  Salle,  Peoria,  Sangamon,  St.  Clair 
and  Will,  each  having  a  population  of  over  70,000,  probate  courts  ai*e 
established,  distinct  from  the  county  courts.  In  the  other  counties  the 
county  courts  have  jurisdiction  in  all  matters  of  probate.  (Laws 
lb81,  72.) 

JUDGISS.  CX>UI7TIES.  OOT7NT7  SKATS. 

Charles  B.  McCrory Adams Quincy. 

WiLUAM  S.  Dewey Alexander Cairo. 

Wm.  H.  Dawdy Bond Greenville. 

Wm.  C.  De  Wolf Boone Belvidere. 

WiLLARD  Y.  Baker Brown   Mt.  Sterling. 

Joe  a.  Davis Bureau Princeton. 

F.  I.  BiZAiLUON Calhoun Hardin. 

John  D.  Turnbacqh Carroll Mt  CarrolL 

Darius  N.  Walker Cass Virginia. 

Thomas  J.  Roth Champaign Urbana. 

James  H.  Morgan Christian TaylorviUe. 

Hershrl  R.  Snavely Clark Marshall. 

Alsie  N.  Tolliver Clay Louisville. 

James  Allen Clinton Carlyle. 

T.  N.  Coper Coles Charleston. 

Lewis  Rinakbr Cook Chicago. 

Charles  S.  Cutting,  Pro.  J. .  Cook Chicago. 

John  C.  Maxwell Crawford Robinson. 

A.  L.  Rupfner Cumberland Toledo. 

William  L.  Pond DeKalb Svcamore, 

Fred  C.  Hill. DeWitt Clinton. 

W.  J.  DOLSOM Douglas. Tuscola 

Vacancy DuPage Wheaton. 

Walters.  Lamon Edgar Paris. 

Isaac  W.  Ibbotson Edwards Albion. 

Michael  O'Donnell Effingham Effingham. 

John  H.  Webb Fayette Vandalia. 

H.  H.  Kerr. Ford Paxton. 

T.  J.  Myers Franklin Benton. 

John  D.  Breckenridgb Fulton Lewistown. 

W.  8.  Phillips Gallatdn Shawneetown. 

Thomas  Hu-nshaw Greene Carrollton. 

George  W.  Huston Grundy Morris. 

John  M.  Ecki^y Hamilton. McLeansboro. 

Charles  A.  James Hancock Carthage. 

John  H.  Ferrell Hardin Eiizabethtown. 

Rupus  F.  Robinson Henderson Oquawka. 

Albert  E.  Bergland Henry Cambridge. 

John  H.  Gillan Iroquois Watseka. 

WiUJkRD  F.  Ellis Jackson Murphysbora 

Paul  Williams Jasper Newton. 

ANDREW  D.  Webb Jefferson Mt.  Vernon. 

Thomas  F.  Ferns Jersey Jerseyville. 

William  Rippin Jo  Daviess Galena. 

William  A.  Spann Johnson. . . . ; Vienna. 

Frank  G.  Plain Kane Geneva. 

•David  B.  Sherwood,  Pro.  J.  Kane Geneva. 

Arthur  W.  Deselm Kankakee Kankakee. 

WiLUAM  Hill Kendall Yorkville. 
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Henry  C.  Ward Whiteside Morrison. 

George  J.  Cowing Will Joliet. 

John  B.  Fithian,  Pro.  J Will Joliet 

W.  F.  Slater Williamson Marion. 

Louis  M.  Reckhow Winnebago Rockford. 

John  F.  Boswoeth Woodford Eureka, 


TABLE  OF  CASES  REPORTED. 


A 

Adkins  ▼.  Lee 8 

Alchenburger  v.  Freundschaft  Lodge 204 

Alexander  ads.  Bostrom 428 

Allen  ads.  Ryan 52 

B 

Ba^er  ads.  Toledo,  St.  Louis  &  Western  R.  R  .Co 83 

Barrett  ft  Ck>.  ads.  Danforth  Mfg.  Co 244 

Barry    ads.    Thickson 100 

Bates  V.  White 112 

Beanblossom  ads.  Litchfield  Mining  &  Power  Co 122 

Beaudry  ads,  Staver  Carriage  Co 147 

Becker   ads.    Norlin 488 

Ben   ads.    Gordon 8 

Eernhard  Milling  Co.  ads.  Boys 88 

Blind  ads.  Livingston ' 494 

Bonney   v.    McClelland 449 

Berk,  Jr.  ads.  Hartwell  Lumber  Co 506 

Boshold  ads.  Knecht 430 

Bostrom   v.   Alexander 428 

Boyle  V.  Read 153 

Boys  V.   Bemhard   Milling   Co 88 

Brauer    ads.    Laughlin 524 

Brooks  ads.  Chicago,  Wilmington  &  Vermilion  Coal  Co 34 

Brougham  v.  Paul 455 

Brown  v.  Kennedy 607 

Bninswick-Balke<k)llender  Co.  v.  Nix 559 

BuUis   ads.   City  of   Chicago 297 

c 

Cahill   V.   Printy 600 

Carlson  ads.  City  of  Chicago 582 

Champion    v.    Hannahan 387 

Chicago,  Burlington  ft  Qulncy  R.  R.  Co.  v.  Sample 95 

Chicago  City   Ry  Co.  v.   Martincic 575 

Chicago  City  Ry.  Co.  v.  Phillips 438 

Chicago  Consolidated  Traction  Co.  v.  Kinane 636 

Chicago  Crayon  Co.  v.  Pease 513 

(xi) 


xii  Appellate  Courts  of  Illinois, 

Chicago  ft  Eastern  111.  R.  R.  Co.  v.  Fowler 352 

Chicago  6  Eastern  111.  Ry.  Co.  v.  Jennings 415 

Chicago  Junction  Ry.  Co.  ads.   Gerhards 313 

Chicago  Title  ft  Trust  Co.  ads.  Moody 233 

Chicago  Union  Traction  Co.  v.  Fitzgerald 520 

Chicago,  Wilmington  ft  Vermilion  C.  Co.  v.  Brooks 34 

Chwala  v.  Herbert 371 

Citizens  Insurance  Co.   v.   Helbig 115 

City  of  Chicago  v.  Bullis 297 

City  of  Chicago  v.  Carlson 582 

City  of  Chicago  v.  Conway 320 

City  of  Chicago  v.  Enrlght 179 

City  of  Chicago  v.  Fitzmaurice 239 

City  of  Chicago  v.  Union  Trust  Co 545 

City    of   Waverly   v.    Gobs 68 

Clark  V.  Evans 56 

Clarke  ads.  Newton 196 

Cleveland,  C,  C.  ft  St.  Louis  Ry.  Co.  ads.  HufC 89 

Cleveland,  C,  C.  ft  St.  Louis  Ry.  Co.  v.  Kelley 109 

Cleveland,  C,  C.  ft  St.  Louis  Ry.  Co.  v.  McNutt CG 

Cleveland  ads.  Eggert 434 

Commonwealth  Electric  Co.  v.  Rooney 275 

Concordia  Fire  Insurance  Co.  ads.  Heffron 4S3 

Conway   ads.    City   of   Chicago 320 

Cook  ads.  Lehigh  Valley  Transportation  Co 405 

Cowie  V.   Kinser 143 

Cox  ads.  Retail  Merchants  A.  M.  F.  Ins.  Co 14 

Crary  v.  Jones  ft  Dommersnas  Co 225 

Cullen    V.    Higgins 168 

D 

Danforth  Mfg.  Co.  v.  Barrett  ft  Co 244 

DeGrasse  v.  H.  W.  Gossard  Co 375 

Delaney  v.  O'Connor • 366 

Denny  v.   Moore 33 

Dornfeld-Kunert  Co.  v.  Volkmann 421 

Drake  ads.  Lux 51 

E 

Eagle  Brewing  Co.  v.  Luckowitz 131 

Eagle  Fire  Insurance  Co.  v.  Spry  Lumber  Co 609 

Eckels  V.   Hawkinson 627 

Eggert   V.    Cleveland 434 

Electric  Vehicle  Co.  v.  Price 594 

Enright  ads.  City  of  Chicago 179 

Evans  ads.   Clark 56 


Table  cf  Cases  Reported.  xiii 

Fitzgerald  ads.  Chicago  Union  Traction  Co 520 

Fitzmaurice  ads.  City  of  Chicago 239 

Fowler  ads.  Chicago  &  Eastern  111.  R.  R.  Co 352 

Franey  ads.  Union  Stock  Yards  Transit  Co 215 

Freandschaft  Lodge  ads.  Alchenburger 204 

G 

Gerhards  v.  Chicago  Junction  Ry.  Co 313 

Glos   V.   Larson 412 

Gordon   v.   Bell 8 

Goss  ads.  City  of  Waverly 68 

Gossard  Co.  ads.  DeGrasse 375 

Grace  ads.  Seibert 361 

Graham  ads.  Mattoon  City  Ry.  Co 70 

Guthmann  Transfer  Co.  v.   McGulre 162 

H 

Haines   v.   People 49 

Hannahan  ads.  Champion 387 

Hartwell  Lumber  Co.  v.  Bork,  Jr 506 

Hawklnson   ads.   Eckels 627 

Heffeman    ads.    Powers 12 

Heffron  v.  Concordia  Fire  Insurance  Co 483 

Helbig  ads.  Citizens  Insurance  Co 115 

Herbert   ads.    Chwala 371 

Higgins   ads.    CuUen 168 

Hinsey  v.  Supreme  Lodge  K.  of  P 248 

Hochreiter  v.  Hochreiter 373 

Homer  St  Co.  ads.  Waukesha  Canning  Co 564 

House  y.  Schnadig 498 

Huff  V.  Cleveland,  C,  C.  &  St.  Louis  Ry.  Co 89 

I 

Inman  ads.  Laughlln 40 

J 

Jennings  ads.  Chicago  &  Eastern  111.  Ry.  Co 415 

Jones  ft  Dommersnas  Co.  ads.  Crary , 225 

K 

Kelley  ads.  Cleveland.  C,  C.  ft  St.  Louis  Ry.  Co 109 

Kennedy  ads.  Brown 607 

Kldd  V.  White 107 


xiv  Appellate  Courts  of  Illinois. 

Kinane  ads.  Chicago  Consolidated  Traction  Co 636 

Kincaid  v.  Moore 23 

Kinser  ads.  Cowle 143 

Klolski  ads.  Railroad  Supply  Co 468 

Knecht  v.  Boshold 430 

L 

Larson  ads.  Olos 412 

Laughlin  y.  Brauer 524 

Laughlin  ▼.   Inman 40 

Leach  ads.  Rogers  &  Co 41 

Leach  v.  Thompson 85 

Lee  ads.  Adkins...' 8 

Lehigh  Valley  Transportation  Co.  v.  Cook 405 

Light  ads.   Reed 611 

Lindquist  v.  State  Bank  of  Chicago 440 

Litchfield  Mining  &  Power  Co.  v.  Beanblossom 122 

Livingston    v.    Blind 494 

Luckowitz  ads.  Eagle  Brewing  Co 131 

Lux  Y.  Drake 51 

M 

Martincic  ads.  Chicago  City  Ry.  Co 575 

Mattoon  City  Ry.  Co.  v.  Graham .  *, 70 

McClelland  ads.  Bonney 449 

McGuire  ads.  Guthmann  Transfer  Co 162 

McLean  County  Coal  Co.  ads.  Schlapp 1 

McMullen   ads.   Volkman 610 

McNutt  ads.  Cleveland,  C,  C.  &  St.  Louis  Ry.  Co 66 

Mileham  ads.  West  Chicago  St.  Ry.  Co 569 

Moody  V.  Chicago  Title  &  Trust  Co 233 

Moore  ads.   Denny 33 

Moore  ads.  Kincaid 23 

Moore  ads.   Trustees   of   Schools 32 

N 

Newton  v.  Clarke 196 

Nix  ads.  Brunswick-Balke-Collender  Co 559 

Norlin  v.  Becker 488 

North  American  Union  v.  Trenner 586 

0 

O'Connor  ada.  Delaney 366 

Oliver  ads.  Sattler 210 


Table  op  Cases  Eeported.  xv 

# . 

P 

Patek  ads.  Thomson 418 

Paul  ads.   Brougham 455 

Pease  ads.  Chicago  Crayon  Co 513 

Peck  ads.  People 348 

People  ads.  Haines 49 

People  V.  Peck 348 

People  V.  Wleboldt 200 

Phillips  ads.  Chicago  City  Ry.  Co 438 

Powers  V.  Heiternan 12 

Price  ads.  Electric  Vehicle  Co 594 

Printy  ads.   Cahill 600 

Q 

Queen  Insurance  Co.  y.  Spry  Lumber  Co 620 

R 

Railroad  Supply  Co.  v.  Klofski 468 

Read  ads.  Boyle 153 

Reed  v.  Light 611 

Retail  Merchants  A.  M.  F.  Ins.  Co.  v.  Cox 14 

Rogers  ft  Co.  v.  Leach 44 

Rooney  ads.  Commonwealth  Electric  Co 275 

Ryan  v.  Allen 52 

s 

Sample  ads.  Chicago,  Burlington  6  Quincy  R.  R.  Co 95 

Sampsell  v.  Wilkle 518 

Sargent  Co.  v.  Shukair 380 

Sattler  v.  Oliver 210 

Schlapp  V.  McLean  County  Coal  Co 1 

Schnadig  ads.  House 498 

Scott  V.  Wright 105 

Seass   V.   Wright 6 

Selbert  v.  Grace 361 

Shukair  ads.  Sargent  Co 380 

Slaughter  ads.  Smith 46 

Smith  V.  Slaughter 46 

Springfield  Colliery  Co.  ads.  Whitesides 79 

Spry  Lumber  Co.  ads.  Eagle  Fire  Insurance  Co 609 

Spry  Lumber  Co.  ads.  Queen  Insurance  Co 620 

State  Bank  of  Chicago  ads.  Lindquist 446 

Staver  Carriage  Co.  v.  Beaudry 147 

Supreme  Lodge  K.  of  P.  ads.  Hinsey 248 


xvi  Appellate  Courts  of  Illinois. 

T 

Talt  Mfg.  Co.  V.  Tinsman 76 

Taylor  v.  Welsh 190 

Thickson  v.   Barry .' lOft 

Thompson  ads.  Leach ^ 85 

Thomson  v.   Patek 418 

Tinsman  ads.  Tait  Mfg.  Co 76 

Toledo,  St.  Louis  ft  Western  R.  R.  Co.  v.  Baker 83 

Trenner  ads.  North  American  Union 586 

Trustees  of  Schools  v.  Moore 32 

u 

Union  Stock  Yards  Transit  Co.  v.  Franey 215 

Union  Trust  Co.  ads.  City  of  Chicago 645 

V 

Volkmann  ads.  Dornfeld-Kunert  Co 421 

Volkman  v.  McMullen 616 

w 

Waukesha  Canning  Co.  v.  Horner  ft  Co 564 

Welsh  ads.  Taylor 190 

West  Chicago  St.  Ry.  Co.  v.  Mlleham 569 

White  ads.  Bates , ; . .  112 

White  ads.  Kidd 107 

Whitesides  v.  Springfield  Colliery  Co 79 

Wleboldt  ads.  People : 200 

Wilkie  ads.  Sampsell 518 

Wright   ads.    Scott 105 

Wright  ads.   Seass 6 


CASES 
APPEALED  TO  THE  APPELUTE  COURT 

-FBOM- 

THE  MUNICIPAL  COURT  OF  CHICAGO 

TO  APRIL  20, 1908. 


Opinf  oa  Filed  Appel-  Mnnie- 
in  Appellate    late      ipai 


Couru  Court  Court  Title.  Disposition.  Jnd«e. 

No.       No. 

Jan.   n,  '07  13857  46500  Mutchmor      ▼. 

Mutchmor Dismissed  want  of 

pros Torrlson 

F^b.     6,  '07  13462    4388  Holllnger     y.     Ha- 

berer Supersedeas    de- 
nied  Hume 

Feb.   14,  '07  13476    2219  Miller  y.  Cohen. ..  Supersedeas    de- 
nied   Houston 

Var.     2,  '07  13510    6070  Holmes  y.  Condit.  .Supersedeas    de- 
nied  Heap 

Mar.     9,  '07  13486    8111  Klocker     y.     Pem- 

chos Supersedeas    de- 
nied  Gemmill 

Mar.  27,  '07  13578    5257  Gross  y.  Tuckhom.  Supersedeas    de- 
nied  Heap 

Apr.    4,  '07  13485    2318  Amstein   y.    Madi- 
son Elec.  Co.  . . .  Writ  of  Error  dis- 
missed   Bruggemeyer 

Apr.  23,  '07  13514  18667  Field  y.  Warner... Writ  of  Error  dis- 
missed   Bruggemeyei 

May     1,  '07  13473    3201  Niece  y.  Martin... Supersedeas    de- 
nied  Scovel 

May     1,  '07  13567    8134  Chicago    City    Ry. 

Co.  y.  Steyens. . . Supersedeas    de- 
nied  Gemmill 

May     8,  '07  13700    8294  Goeti  y.  Conway. .Supersedeas    de- 
nied  Heap 

Bfay   15,  '07  13696    3061  American    Express 

Co.    y.     Wagner 

etal,,..^..^ Supersedeas    de- 
nied  Cottrell 

May  17,  *07  13460    4201  Melnel  v,  Jackson,  Writ  of  Error  dis- 
missed   Hume 

June  12,  Hn  13730  44552  Schtndler    y.    Ed- 
wards «t  al Writ  of  Error  dis- 
missed  Hume 

(xvii) 


xviii    Cases  Appealed  to  the  Appellate  Court 

opinion  Filed  Appel-  Munlc- 
In  Appellate     late        Ipal 

Court.  Court    Court  Title.  DlBposltlon.  Judge. 

No.         No. 

June  10,  '07  13452    3133  Dencer  ▼.  Crandall 

et  al Dismissed  want  of 

pros Torrison 

June  12.  '07  13742  54326  Chicago    Leather 

Goods  C.  V.  Bost- 

wlck .....Supersedeas    de- 
nied  Bruggemeyer 

June  13.  '07  13490    4240  Gushing  Printing 

Co.     V.     Adair 

Printing  Co Dismissed  want  of 

pros Lantry 

June  14,  '07  13714    8727  Berger  v.  Stein. ..  Supersedeas    de- 
nied  Lantry 

June  17, '07  13503  37031  Stamatakos  v.   Do- 

nian  Dismissed  want  of 

pros Petit 

June  17,  '07  13516    8055  Gormley    v.     Pirie 

et  al Dismissed  want  of 

pros Poster 

June  18.  '07  13465    4064  Wilder  v.  Helffich.  Dismissed  want  of 

pros Houstozi 

June  18,  '07  13523     4278  L  u  r  i  e    et    al    v. 

Far  me  r  Type 

Founding  Co Dismissed  want  of 

pros Bruggemeyer 

July     3,  '07  13737    632S  Rock    Island    Con- 
struction   Co.    V. 

Fraser  Supersedeas    de- 

•  nied Torrison 

July     6.  '07  13754     8292  Darling    et    al,    v. 

Costa  supersedeas    de- 
nied   GemmiU 

July  11,  '07  13738    8289  City  of  Chicago  v. 

Kwiatkowski  ...Writ  of  Error  dis- 
missed   Houston 

July  15,  '07  13782     7192  C.  ft  E.  I.  R.  R.  v. 

Barranco  ..... ..Supersedeas    de- 
nied  Wells 

July  22,  '07  13758     7395  Paulson    et    al.    v. 

Anderson Supersedeas    de- 
nied  Goodnow 

July  31,  '07  18777    6774  Wade  ft  Son  Co.  y. 

Republic  Mfg«  Co.  Supersedeas    de- 
nied  Gemmill 

Aug.    7,  '07  13778  65178  Lynch    et   al.    v. 

Gimon   Supersedeas    de- 
nied   Bruggemeyer 

Aug.  12,  'OV  13768    8803  Chicago  Artificial 

Ice   Co.   V.   Han- 
sen    Supersedeas    de- 
nied   Gemmill 

Aug.  14,  '07  13764     7433  Chicago    Life    Ins. 

Co.  V.  Mutchler. .  Supersedeas    de- 
nied  Wells 

Aug.  16.  '07  13779  37235  Brlmblecomb    v. 

Hltzler Supersedeas    de- 
nied   Crowe 


From  the  Municipal  Court  op  Chicago.        xix 

Opfnion  FIl*»d  Appel-  MudIc- 
in  App<?llate     late        ipal 

Court,   r        Court     Court  Title.  DlsposltlaiL  Jndge. 

No.         No. 

Aug.  30,  '07  18814    3910  McVoy    v.    Cart- 
wright   Met.   Re- 
frigerator   Co... Supersedeas    de- 
nied..  Dicker 

Sept.  11,  '07  13842    3263  Georglpoolus    y. 

Georgipoolus  ..  ..Supersedeas    de- 
nied  Heap 

Sept  20.  '07  13810  56146  Conroy     T.     John- 
stone...'  Supersedeas    de- 
nied  Bruggemeyer 

SepL  26,  '07  13836    7489  Globe    Milling    Co. 

V.  Erie  R.  R Supersedeas    de- 
nied  Heap 

Sept.  25.  '07   13837    7389  St.  Louis  Syrup  Co. 

y.  Erie  R.  R Supersedeas    de- 
nied   Heap 

Sept  25,  '07  13858    9326  Roberto    y.    Byrne 

Construction  Co.  Supersedeas    de- 

«  nled Gemmill 

Sept  28,  '07  13832  44339  Kramer  Co.  y.  Lip- 

schitz Supersedeas    de- 
nied  Gemmill 

Oct      3,  '07  13461    8048  Brinks   Chicago 

City    Express    v. 

Brophy *. .  Affirmed Blake 

Oct.      3,  '07  13463     3146  Schwartz  y.  Clark.  Affirmed Hume 

Oct      3,  '07  13457     3126  Pinney  v.  Smith. . .  Affirmed Torrison 

Oct      9,  '07  13875  47176  Voss  y.  Slerks Supersedeas    de- 
nied  Lantry 

Oct    11,  '07  13809  45759  Traders  Life  Insur- 
ance Co.  y.  Glen 

Bllyn    Co Writ  of  Error  dis- 
missed  Goodnow 

Oct    12.  '07  13878    3227  Anderson    Publish- 
ing Co.  y.  Rubin.  Supersedeas    de- 
nied  Lantry 

Oct    14,  '07  13459    2347  Francis  y.  Noss...Writ  of  Error  dis- 
missed   Torrison 

Oct    18,  '07  13C36  18687  State  Bank  of  Chi- 

cago  y.  Wheeler.  Writ  of  Error  dis- 
missed   Bruggemeyer 

Oct.    28,  '07  13436     1042  Ullrich  y.  People. . Reversed Fake 

Oct    28.  '07  13453    3129  Wolf  v.  Scully  etal.  Reversed     and     re- 
manded  Scoyel 

Nov,     1.  '07  13512    8090  C.  &  A.  Ry.  Co.  y. 

Burrel.  E.  &  Co.  .Dismissed,     motion 

plaintiff Torrison 

Noy.  11,  '07  13482     8172  Jacobs  y.  Mlchels.  .Reversed .'..Blake 

Nov.  11,  '07  13498     3109  Pralich  v. McGrath.  Affirmed    Lantry 

Nov.  12,  *07  13783  55261  Berblingery. Olson.  Writ  of  Error  dis- 
missed  Bruggemeyer 

Nov.  14,  '07  13727    8481  Paithom    y.    Kna- 

siewicz    Writ  of  Error  dis- 
missed   Blake 

Not.  14,  '07  13838  56182  Lauski  y.  Merle  & 

Heaney   Writ  of  Error  dis- 
missed   Bruggemeyer 


XX        Cases  Appealed  to  the  Appellate  Couet 

Opinion  Filed  Appel-  Munlc- 
In  Appellate     late       ipal  

No.         No.  ^r«.- 

Nov.  15,  '07  13804    4383  Freeman  ft  Bros.  v. 

Hindin  et  al Writ  of  Error  dis- 
missed  Houston 

Nov.  15,  '07  13699    2283  International    Art 

Pubg.  Co.  V.  Con- 
key  Co ....Writ  of  Error  dis- 

*  missed Foster 

Nov.  20,  '07  13844    7563  Wiley  v.  Alton  Jr. Supersedeas    de- 
nied  Cottrell 

Nov.  20,  '07  13919  56722  Hatsch    v.    Weber 

et  al Supersedeas    de- 
nied  GemmlU 

Nov.  21,  '07  14254      551  Perlstein    v.     Sha- 
piro   Appeal    dismissed; 

damages  $72.25 . .  Dicker 
Nov.  22,  '07  13450  20001  Cody  &  Co.  v.  Cal- 
umet   Publishing 

Co Affirmed    ...Goodnow 

Nov.  22,.  '07  13464     2083  Wolf  v.  Cooke  Co.  .Affirmed    «. Houston 

Nov.  22,  '07  13455    3144  Rabb  v.  Thomas ..  Reversed Hume 

Nov.  22.  '07  13451    3037  Breakstone  v.  Slnd- 

ler Reversed    and    re- 
manded   GemmlU 

Dec.     2,  '07  13532    4386  Cooper  v.  Andrews 

Co Reversed;     judg- 
ment   $147 Lantry 

Dec.     5.  '07  13839  45209  Madison  Electric 

Co.  V.  Jewell  Belt 

Co Writ  of  Error  dis- 
missed   Foster 

Dec.     6,  '07  13537    3223  Erpelding  v.  Ross.  Dismissed  want  of 

pros Houston 

Dec.     6,  '07  13495    8018  South  Chicago  City 

Ry.  Co.  V.  Atton .  Affirmed    GemmlU 

Dec.  13,  '07  14217  51574  Wynekoop    v.    Red 

Cross  Medical 

Service  Co Supersedeas    de- 
nied   Goodnow 

Dec.  13,  '07  18798  46332  Hardin  v.  Pease... Writ  of  Error  dis- 
missed  Lantry 

Dec.  24,  '07  13442    Madison  Electric 

Co.  V.  Torbert  & 

Co Reversed QemmiU 

Dec.    24,  '07  14241  46520  Whitcomb  v.  C,  R. 

L  &  P.  Ry Supersedeas    de- 
nied   GemmlU 

Jan.     7,  '08  13443    5050  Dahlberg  v.  People. Dismissed  want  of 

pros. Sadler 

Jan.     7,  '08  13716    8325  Illinois  Steel  Co.  v. 

Pivarum  Dismissed GemmlU 

Jan.     9,  '08  13725    Riverview  Park  Co. 

V.  Lanceford Dismissed  want  of 

pros Beitler 

Jan.     9,  '08  13776  55258  F  i  n  e  g  a  n     v. 

Schwartz Writ  of  Error  dis- 
missed   Bruggemeyer 

Jan.     9,  '08  13748    8590  Knight  v.  HaU Dismissed  want  of 

pros Cottrell 


Fkom^ihe  Municipal  Gou&t  of  Chicaqo^         ui 

OpialHi  med  Appel-  Munlc- 
inAppell&te     late        ipal 
CouL  Court    Court  Title.  DtapMMlMk  Jvdfec 

Jan.     9,  '08  13717    8283  Parker  WashliiKtoii  . 

Co.  y.  Phelps.  ...DiBmissed  want  df 

pros Heap 

Jan.     9,  '08  14289      189  Knight    et    al.    y. 

Martin  ..'..... ..Writ  of  Error  die- 

miBsed rOenualll 

Jan.  13. '08  13796    2623  Wagner  y.WillUms 

'      et  al Dismissed  want,  of  : 

pros Houston 

Jan.   13,  '08  13706    4683  Adland    et    al.    y. 

Lipson Dismissed  want  of 

pros •{..... ^.Blaka 

Jan.  14,  '08  13767    711?  U.  S.  Tent  ft  Awn- 
ing Co.   y.   Mor-' 

rill  et  al Dismissed  want  of 

pros Eberhardt 

Jan.  14,  '08  13769  45254  Ady.  Electric  Co.y. 

Reinach  et  al.  ..Dismissed  want  of 

pros Cottrell 

Jan.  14,  '08  13818      314  Johnson  y.  Staedter 

Co Dismissed  want  of 

proiei Foster 

Jan.  10,  '08  13718    8284  Parker  Washington 

Co.  y.  Bird Dismissed  want  of  - 

pros .....Heap 

Jan.   16,  '08  14253  51965  Mauzy    y.    McDer- 

mott Supersedeas    de- 
nied  Wells 

Jan.   16,  '08  13828  47085  City  of  Chicago  y. 

Bowler Dismissed  want  of 

pros.. Going 

Jan.   17,  '08  13859  46852  Zelenski    y.    Pola- 

kow   Dismissed  want  of 

pros Goodnow 

Jan.  17,  '08  13877  38408  Olson  y.  Delfosse.  .Dismissed  want  of 

pros Crowe 

Jan.  17,  '08  13851  26424  Robinson  y.  Phcenix 

Insurance  Co..  ..Dismissed  want  of 

pros Walked 

Jan.   17,  '08  13845    8679  Norton  y.  Mayer.. Dismissed  want  of  • 

pros Bruggemeyer 

Jan.   17.  '08  13863  66949  Stropnicki   y.    Sta- 

matakoB   .... Dismissed  want  of 

pros Oemmlll 

Jan.   17,  '08  13885  47360  Yam pol sky     y. 

Cohen    Dismissed  want  of 

pros w .  .•  .•Gemmill 

Jan.   20,  '08  13879    People  y.  Libltzky.  Dismissed  want  of 

pros Scovel 

Jan.   23,  '08  13909  46546  Hines  Lumber  Co. 

y.  Anderson  et  al .  Stricken  off Maxwell 

Jan.  23,  '08  13911  35702  City  of  Chicago  y. 

Morris  Simon... Dismissed  want  of 

pros Maxwell 

Jan.  24,  '08  14281  48376  Van  Gilder  y.  Nix.  Supersedeas    de- 
nied  Going 

Jan.  24,  '08  13932  56650  Rosenberg  y.  Spen- 
cer    Dismissed  want  of 

pros Heap 
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Feb.  3,  '08  14263  68034  Vrederburgh  Lum- 
ber Ck).  V.  McCau- 
ley     S.     Lumber 

Co Supersedeas   de- 
nied   Lantry 

Feb.     6,  '08  14252    7933  Campbell  v.  Orr. ..  Supersedeas    de- 
nied  ^ . . . .  Houston 

Feb.     6.  '08  14269  52227  Imperial  Br.  Manu-  « 

^  facturlng   Co.   v. 

Triumph  Car  Co.  Writ  of  Error  dis- 
missed   Wells 

Feb.   14.  '08  13707    8241  Maxwell    Bros.    v. 

Lada  Jr Reversed  f.  f Blake 

Feb.  14,  '08  13681  8135  Metropolitan  Ele- 
vated Ry.  Co.  V. 
Sutherland Reversed  f.  f Dicker 

Feb.  14.  '08  13697  2112  Consolidated  Ad- 
justment Co.  V. 
Dodson  Plow  Co. Reversed  f.  t Bruggemeyer 

Feb.   14,  '08  13534    5041  Levy  v.  Fifer  et  al.  Reversed     and    re- 
manded   Cottrell 

Feb.    21,  '08  14280  51337  Arnold  v.  Simon. .  Supersedeas    de- 
nied  Heap 

Feb.  27.  '08  14344  494  Kerrigan  v.  Chica- 
go City  Ry.  Co.. Appeal  dismissed .. Heap 

Mar.     3.  '08  14295  59997  Wright    y.     Tyme- 

son  Writ  of  Error  dis- 
missed  Crowe 

Mar.     6,  '08  13792    7750  Yonan  v.  Eshmiel.  Affirmed Goodnow 

Mar.     6,  '08  13815  12861  Gash  v.  Flood Affirmed Goodnow 

Mar.     6,  '08  13720    8431  C.  M.  &  St  P.  Ry. 

V.  Houren Affirmed Houston 

Mar.     6.  '08  13750        36  Pottinger  v.  Melck.  Affirmed Houston 

Mar.     6,  '08  13679    2975  Brod  v.  Bering Affirmed Blake      * 

Mar.     6,  '08  13755    8662  Hanreddy  v.  Palli- 

linnas Affirmed Blake 

Mar.     6,  '08  13784  45196  Simons  Natural  De- 
velopment    Sys- 
4  tem  V.  Hennessy .  Affirmed Hume 

Mar.     6,  '08  13772  20108  Ellguth    v.    Przy- 

blinski Affirmed Girten 

Mar.     6,  '08  13719     8416  WeMs  Bros.  Co.  v. 

Conroy Affirmed ; . . . .  Torrison 

Mar.  6,  '08  13745  3723  Berlin  Manufactur- 
ing Co.  V.  Zeller 
et  al Affirmed Lantry 

Mar.  6,  '08  13726  18734  AutognoU  v.  Con- 
gregation O'Hare 
Zedek    Affirmed Crowe 

Mar.     6,  '08  13762      781  Sperbeck  v.  People.  Reversed    and     re- 
manded  Fake 

Mar.     6,  '08  13704     8268  Hausske    v.    Reg- 

mund  Affirmed Dicker 

Mar.     6,  '08  13731     8650  Stucker  v.  Thomp- 
son   Reversed    and    re- 
manded   Heap 

Mar.     6,  '08  13747    8648  Hlne   Bros.   Co.   v. 

Adams Reversed    and    re- 
manded  Heap 
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Mar.     6,  '08  13682    8189  Metropolitan    Ele- 
vated Ry.  Co.  V. 

Kowalski AfSrmed Gemmill 

Mar.  10,  '08  14240  91953  Olerich  v.  C,  R.  I. 

ft  P.  Ry Writ  of  Error  dis- 
missed   Going 

Mar.  12;  '08  14462      714  Doherty  v.  Duddles- 

ton Appeal    dismissed ; 

damages   $50 Hume 

Mar.  12,  'OS  14463      699  Duddleston   v.    Do- 
herty    Appeal    dismissed;  . 

damages   $1 25 . . .  Hume 
Mar.  12,  '08  14427  10341  Gilfert  v.  Olson... Writ  of  Error  d is-    , 

missed Eberhardt 

Mar.  13.  '08  14271  53G43  Simplicity    Co.     v. 

Towle  et  al Supersedeas  de- 
nied   Lantry 

Mar.  16,  '08  13698     8643  Campbell  v.  Huer . .  Affirmed Heap 

Mar.  19,  '08  13678     4023  West  Chicago  Park 

Commissioners  v.. 

Carmody Reversed ...,,..;..  Blake 

Mar.  19,  '08  13715     6374  Van  Buren  Storage 

Co.  V.  Mann Affirmed Lantry 

Mar.  19,  '08  13694     4051  Title    Guaranty    & 

Trust  Co.  V.  Peo- 
ple     Reversed    and    re- 
manded  Bruggemeyer 

Mar.  19,  'OS  13708    4720  West  Side  Hospital 

V.  Eiger  et  al.  ..Reversed  ;  Judg- 
ment for  plaint- 
iff $99.50 Cottrell 

Mar.  19,  '08  13709     3176  Helntz  v.  Eiger  et 

al Reversed;  Judg- 
ment for  plaint- 
iff  $131 Cottrell    . 

.Mar.  19,  '08  13680    8363  SchlUo  Lumber  Co. 

V.  Bemben   Reversed Gemmill 

Mar.  19,  '08  13710     5560  Scheftels  v.  Heine.  Reversed     and     re- 
manded   Gemmill 

Mar.  20,  '08  13786        27  Wlllard  v.  Pennsyl-       . 

.  vania  Co Affirmed Houston 

Mar.  20,  '08  13796     4354  Probst  v.  Ehrat. . .  Affirmed. ..........  Hume 

Mar.  .20,  '08  13829  20167  Mewes  v.  Eaton...  Writ  of  Error  dis- 
missed   Girten 

Mar.  20,  '08  13781  44317  Lieber    &    Co.    v. 

Stolp    Reversed  f.  I Lantry 

Mar.  20,  '08  13807  45719  Cheboygan    Paper 

Co.     V.     Swigart 

Paper  Co Reversed  f.  f Eberhardt 

Mar.  20,  '08  13765     4508  Wells,  Fargo. &  Co. 

V.  Cutter  et  al .  .*.  Affirmed Dicker 

Mar.  '20;  '08  13802     2243  Benjamin   v.    C.    I. 

ft  L.  Ry.  Co Writ  of  Error  dis- 
missed   Foster 

Mar.  20,  '08  13853    6901  Arnsfleld  Co.  v.  Co- 
vey   Reversed     and     re- 
manded   Heap 

Apr.     1,  '08  14355     9160  Dodd  v.  Keeler Supersedeas    de- 
nied   Gemmill 
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Cou^  ■        Court    €oart  Title.  Disposition.  Judge, 

No.        No. 

Apr.  3,  '08  13787  44037  Alliance  Life  in- 
surance Co.  y. 
Garfinkel Affirmed... Hume 

Apr.    3,  *08  13848    1339  People    v.    Wuer- 

zinger Affirmed Scovel 

Apr.     3/^08 13874    9723  Apozynski   y.    But- 

kiewicz Reyersed  f.  f Crowe 

Apr.     3,  '08  138^'  lSfO&8  Thomas  y.  Olenick .  Reyersed Bruggemeyer 

Apr.    3,  ^1^  13865  1905^  Thomas  y.  Olenick .  Reyersed Bruggemeyer 

Apr.     3,  '08  13843    756^  Goodrich  y.   Alton 

Jr Affirmed ,  • . . .  Oottrell 

Apr.    3,  -W  13902  49503  Seefeldt    y.    Grant 

United  Mines  Co .  Affirmed G^mmlU 

Apr.-   ^,  'OS  13763    4108  Illinois   ft  Eastern 

Coal  Co.  y.  Har- 
mon       Affirmed ,....  Houston 

Apr.     6r  ^8  13746    8594  Holf    y.    Parmelee 

Co Reyersed    and    re- 
manded  Blake 

Apr.     6,  '08  13735  15139  Silyerberg  y.  Bran- 

stettef  Motor  Co .  Affirmed Hume 

Apr.     6,  '08  13739    5880  Strackbein  y.  Sieg- 

mund  Reyersed Scoyel 

Apr.     6,  '08  13701    8646  Peoples  Gas  Light 

ft    Coke    Co.    y. 
Niederman Reyerised  f .  f Lantry 

Apr.    -6.  W  13711    8448  Wells  Bros.  Co.  y. 

Manion   Reyersed  f.  f Lantry 

Apr.     6,  '08  13756>.  6070  Bankers    Union   y.  Reversed  and  Judg- 

Pierce   ment Lantry 

Apr.     ^  '98  13730      427  Lewis  y.  People.  ..Reversed    and    re- 
manded  Newcomer 

Apr.     6,  '08  1424»  45820  Lawy    y.    Harders 

P.  P.  S.  ft  V.  Co.  Writ  of  Error  dis- 
missed  Fake 

Apr.  6,  '08  13693  18763  Cooke  y.  White- 
hill  Reversed  f.  f Bruggemeyer 

Apr.     6,  '08  13721    5305  Roberts      Manch. 

Pub.  Co.  v.  Wise.  Reversed    and    re- 
manded  Bruggemeyer 

Apr.    6,  '68  18733    3663  Doyle  y.  Cafe  La- 

kota  Affirmed Heap 

Apr.    8,  '08  143^  48481  Mickle  Lumber  Co. 

v,    Studebaker 

Co Writ  of  Error  dis- 
missed  Crowe 

Apr.     8,  '08  14277  46623  Ziehme    v.    Stock- 
ton    Writ  of  Error  dis- 
missed  Heap 

Apr.     9.  '08  14507  10862  Lebita   y.    Chicago 

Coated  Board  Co.  Writ  of  Error  dis- 
missed  ^Bruggemeyer 

Apr.  16   '08  14S4I  45833  Maass  y.  McDevitt.  Supersedeas   de- 
nied  .«.«» Foster 

Apr.  16,  '08  14278    City  of  Chicago  v. 

Malter ...Eeversed;     confes- 
sion of  error Going 

Apr.  17,  '08  13728  15078  Lange  y.  Cole Reversed  and  judg- 
ment  Hnme 
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Apr.  17,  '08  13946      274  Lefkow  v.  Taylor.  .Affirmed Hume 

Apr.  17,  'OS  13893    Doniat  v.  Rosram.  Reversed    and    re- 
manded   Eberhardt 

Apr.  20,  *08  14274    9619  Schank  v.  Chicago 

City  Ry.  Co Writ  of  Error  dis- 
missed  Houston 

Apr.  20.  '08  14396  10541  Bradbury  v.  Hum- 
phrey   Writ  of  Error  dis- 
missed  Houston 

Apr.  20,  'OS  14612      774  Goetzinger  y.  Koeh-    < 

ler Appeal  dismissed. .  Blake 

Apr.  20,  '08  13770      164  Chicago     Terminal 

Transfer    Ry.    v. 

City  of  Chicago.  Reversed    and    re- 
manded. ........  Hume 

Apr.  20,  '08  13806    7181  Hamilton  National 

Bank  v.  Franklin 

et  al Reversed    and    re- 
manded  Wells 

Apr.  20,  '08  13812  44182  Ford  Motor  Co.  v. 

Osbum Reversed  f.  f : Torrlson 

Apr.  20,  '08  13791    1071  West    Side    Metal 
Refining    Co.    v. 

City  of  Chicago. Reversed  and  judg- 
ment   ...Scovel 

Apr.  20,  '08  13741    6184  Hunt  v.  Kltchln. . .  Reversed  f.  f Lantry 

Apr.  20,  '08  13797     5077.Marlitt  D.  F.  Ver- 

ein  V.  Mueller. . .  Reversed  f.  f Maxwell 

Apr.  20,  'OS  13805    9187  Cupples  Wooden 

Ware  Co.  v.  Wa- 
11ns Reversed  f.  f Maxwell 

Apr.  20,  '08  13774    6080  Society  of  St  Ste- 
phen V.  Sikorski. Reversed Dicker 

Apr.  20,  '08  13788     6050  Cochran  v.  People.  Judgment Cottrell 

Apr.  20.  '08  13751    7098  Nelson  v.  Vigeant.  Affirmed Foster 

Apr.  20,  '08  13775    4192  Zito  v.  People Affirmed Heap 

Apr.  20,  '08  13800    8520  Wm.   Grace  Co.  v. 

Gallagher Reversed    and    re- 
manded   Heap 

Apr.  20,  '08  13790    7467  Seeberger   ▼.    Hed- 

enberg Reversed  f.  f Gemmill 

Apr.  20,  '08  14414      588  Banschbach  v.  Gil- 

len    Appeal  dismissed . .  Gemmill 

Apr.  20,  '08  14660      604  Williams    y.    Law- 
rence   k....  Appeal    dismissed; 

damages  $86.81.  .Gemmill 
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Christian  B.  Sehlapp  y.  McLean  County  Coal  Company. 

Mitres  and  Minebs  Act — clause  ft,  section  21  construed.  Held, 
that  clause  b  of  section  21  of  the  Mines  and  Miners  Act  requires 
that  all  hauling  roads  in  mines  shall  be  furnished  with  places  of 
refuge. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  McLean  county;  the  Hon.  Colostin  D.  Myebs.  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1907.  Affirmed. 
Opinion  filed  December  7,  1907. 

Livingston  &  Bach,  for  plaintiff  in  error. 

Spencer  Ewing,  for  defendant  in  error;  James  S. 
EwiNG,  of  counsel. 

Mb.  Pbesiding  Justice  Baumb  delivered  the  opinion 
of  the  eonrt. 

Plaintiff  in  error,  Christian  B.  Sehlapp,  brought  his 
action  on  the  case  in  the  Circuit  Court  of  McLean 
county  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  on  account  of  the  wilful 
failure  of  defendant  in  error,  the  McLean  County  Coal 
Co.,  to  comply  with  certain  provisions  of  the  act  relat- 
ing to  Mines  and  Miners.  Upon  the  trial  the  court  re- 
fused to  instruct  the  jury  peremptorily  as  requested 
by  defendant  at  the  close  of  plaintiff's  evidence,  but 
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upon  a  like  request  at  the  close  of  all  the  evidence  a 
peremptory  instruction  was  given  by  the  court  and  a 
verdict  returned  finding  defendant  not  guilty.  Judg- 
ment was  entered  against  plaintiff  in  error  in  bar  of 
his  action  and  for  costs,  and  this  writ  of  error  is 
prosecuted  to  reverse  such  judgment. 

The  declaration  counts  upon  the  wilful  failure  of 
defendant  in  error  to  comply  with  the  provisions  of 
claus.e  b,  section  21,  chapter  93,  Revised  Statutes,  as 
follows : 

*'0n  all  hauling  roads  or  gangways  on  which  the 
hauling  is  done  by  draft  animals,  or  gangways  where- 
on men  have  to  pass  to  and  from  their  work,  places 
of  refuge  must  be  cut  in  the  side-wall  at  least  two 
and  one-half  feet  deep,  and  not  more  than  twenty 
yards  apart;  but  such  places  shall  not  be  required 
in  entries  from  which  rooms  are  driven  at  regular  in- 
terv'als  not  exceeding  twenty  yards,  and  wherever 
there  is  a  clear  space  of  two  and  one-half  feet  between 
the  car  and  the  rib,  such  space  shall  be  deemed  suffi- 
cient for  the  safe  passage  of  men.  All  places  of  ref- 
uge must  be  kept  clear  of  obstruction,  and  no  material 
shall  be  stored  nor  allowed  to  accumulate  therein.'^ 

From  entry  ^*Xo.  2  south''  in  the  mine  operated  by 
defendant  in  error  fifty-one  rooms  are  driven  to  the 
west  at  regular  intervals  of  forty-four  feet. 

The  entrance  to  room  ^^No.  19x"  from  entry  **No. 
2  south"  was  cut  seven  feet  high,  six  feet  wide  and 
twelve  feet  long  by  employes  of  defendant  in  error. 
Thereafter,  that  room  was  assigned  to  two  miners  as 
a  working  place  to  take  out  the  coal  and  in  prosecut- 
ing their  mining  they  worked  west  on  the  face  of  the 
coal  to  the  width  of  forty-four  feet.  As  the  coal  was 
removed  and  the  distance  was  thereby  increased  from 
the  face  of  the  coal  to  the  mouth  of  the  room  a  track 
was  laid  whereon  the  coal  was  hauled  in  cars  drawn 
by  mules  to  the  main  track  entry  '*No.  2  south,"  and 
the  debris,  slack,  slate  and  rock  was  thrown  on  each 
side  of  the  track  and  piled  to  the  roof  of  the  room — 
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thus  a  hauling  road  or  gangway  was  constructed  from 
a  point  near  the  face  of  the  coal  in  the  room  to  entry 
''No.  2  south. '^  On  the  day  of  the  accident,  Febru- 
ary  16,  1906,  the  hauling  road  or  gangway  in  question 
was  from  five  to  six  feet  in  width  and  about  200  feet 
in  length.  For  125  feet  there  was  a  sharp  descent  in 
the  roadway  to  the  east  and  from  that  point  to  the 
main  track  in  entry  '*No.  2  south''  the  roadway 
ascended  slightly  or  was  substantially  level.  No 
places  of  refuge  were  cut  in  the  side  wall,  no  rooms 
were  driven  therefrom  and  there  was  not  a  clear 
space  of  two  and  one-half  feet  between  a  car  on  the 
track  and  the  rib.  On  that  day  plaintiff  in  error,  a 
mule  driver  in  the  employ  of  defendant  in  error,  drove 
his  mule  over  the  roadway  into  room  ''No.  19x"  for 
the  purpose  of  hauling  out  a  loaded  car  of  coal.  After 
hitching  the  mule  to  the  car  he  spragged  the  wheels 
of  the  car,  as  he  was  required  to  do,  to  prevent  the 
car  running  upon  the  mule,  and  proceeded  to  the  bot- 
tom of  the  incline  where  he  stopped  the  car  for  the 
purpose  of  removing  the  sprags.  As  he  was  remov- 
ing the  spra^  from  the  front  wheel  of  the  car  the  mule 
started  forward  and  plaintiff  in  error  was  caught 
ard  crushed  in  the  narrow  space  between  the  side  of 
the  car  and  the  rib  of  the  roadway,  and  received  the 
injuries  complained  of.  It  is  clear  that  if  there  had 
been  sufficient  space  between  the  side  of  the  car  and 
the  rib  of  the  roadway  at  the  place  where  the  car 
stopped,  to  enable  plaintiff  in  error  to  get  between 
the  car  and  the  rib  and  remove  the  sprag,  no  injury 
would  have  resulted. 

The  record  does  not  disclose  the  specific  ground 
upon  which  the  trial  court  gave  the  peremptory  in- 
struction, but  the  argument  of  counsel  for  plaintiff 
in  error  suggests  that  it  was  held  by  the  trial  court 
that  the  section  of  the  statute  relied  upon  by  plaintiff 
in  error  was  inapplicable  to  the  roadway  where  the 
accident  occurred,  and  that  no  duty  was  thereby  im- 
posed upon  defendant  in  error  with  reference  to  such 
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roadway  to  cut  places  of  refuge,  or  drive  rooms  at 
regular  intervals,  or  maintain  a  clear  space  of  two 
and  one-half  feet  between  a  car  and  the  rib.  It  is 
urged  on  behalf  of  defendant  in  error  that  even  if 
said  section  of  the  statute  be  held  to  be  applicable 
to  the  roadway  in  question,  the  peremptory  instruc- 
tion was  properly  given  because  there  is  no  evidence 
in  the  record  tending  to  show  that  the  failure  of  de- 
fendant in  error  to  observe  the  requirements  of  the 
statute  was  the  proximate  cause  of  the  injury  to  plaint- 
iff in  error. 

Counsel  for  defendant  in  error  insist  that  the  statute 
does  not  require  that  all  hauling  roads  in  a  mine  shall 
be  furnished  with  places  of  refuge,  but  only  such  haul- 
ing road  whereon  men,  other  than  the  two  miners  en- 
gaged in  working  in  a  room,  have  to  pass  to  and  from 
their  work.  We  do  not  so  construe  the  statute.  The 
language  of  the  statute  is  clear  and  explicit  and  leaves 
no  room  for  doubt  as  to  its  construction.  It  says, 
**0n  all  hauling  roads  or  gangways  on  which  the  haul- 
ing is  done  by  draft  animals,  or  gangways  whereon 
men  have  to  pass  to  and  from  their  work,  places  of 
refuge  must  be  cut,"  etc.  The  roadway  in  question 
was  constructed  and  maintained  for  the  purpose  of 
hauling  coal  in  cars,  as  well  as  for  the  passage  of 
men  to  and  from  their  work,  and  the  only  method  pro- 
vided and  in  use  for  hauling  on  such  roadway  was 
by  draft  animals.  If  hauling  is  done  by  draft  animals 
upon  a  roadway  of  sufficient  length  to  permit  places 
of  refuge  to  be  cut  in  the  side  wallthe  statute  imposes 
the  duty  upon  the  operator  to  provide  such  places  of 
refuge,  and  this  notwithstanding  men  may  not  be  re- 
quired to  pass  thereon  to  and  from  their  work.  The 
statute  in  that  regard  is  in  the  disjunctive  and  not 
conjunctive.  However,  the  legislature  must  have  ap- 
preciated the  fact  that  draft  animals  do  not  work 
automatically  and  independently  of  human  agency, 
and  that  in  all  hauling  roads  and  gangways  whereon 
draft  animals  are  used  men  are  also  necessarily  re- 
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quired  to  pass  and  repass  in  performing  the  several 
duties  of  driving,  timbering,  removing  falls,  inspec- 
tion, eta 

The  record,  however,  is  barren  of  any  proof  even 
tending  to  show  that  the  failure  of  defendant  in  error 
to  provide  places  of  refuge  in  the  roadway  was  the 
proximate  cause  of  the  injury.  The  statute  does  not 
require  the  mine  operator  to  maintain  a  clear  space 
of  two  and  one-half  feet  between  the  car  and  the  rib 
the  entire  length  of  a  roadway.  In  this  regard  it  is 
also  in  the  disjunctive.  If  there  is  such  a  clear  space 
the  entire  length  of  the  roadway,  or  its  rooms  are 
driven  therefrom  at  regular  intervals  not  exceeding 
twenty  yards,  no  places  of  refuge  are  required.  Places 
of  refuge  are  only  required  where  both  of  the  other 
avenues  for  the  safe  passage  of  men  are  absent. 

Defendant  in  error  was  not  required  to  provide  a 
place  of  refuge  in  the  side  wall  of  the  roadway  at 
the  identical  place  where  the  car  was  stopped  upon 
the  occasion  when  plaintiff  in  error  was  injured,  or 
at  any  other  particular  place  in  the  roadway.  Its  duty 
in  that  regard  would  have  been  fully  discharged  if 
places  of  refuge  had  been  provided  at  any  points  in 
the  side  wall  not  more  than  twenty  yards  apart,  and 
it  is  manifest  that  unless  a  place  of  refuge  was  pro- 
vided in  the  immediate  vicinity  of  the  place  where 
the  car  was  stopped,  so  that  plaintiff  in  error  could 
have  made  use  of  the  same  when  he  attempted  to  re- 
move the  sprag  from  the  wheel,  it  would  have  availed 
him  nothiag.  The  proximate  cause  of  the  injury, 
therefore,  was  not  the  failure  of  defendant  in  error 
to  provide  places  of  refuge  in  the  side  wall  of  the 
roadway,  as  required  by  the  statute,  but  rather  the 
absence  of  a  place  of  refuge,  or  of  sufficient  space  be- 
tween the  car  and  the  rib,  at  a  particular  place  or 
point  where  the  statute  imposed  no  duty  upon  defend- 
ant in  error  to  provide  such  place  of  refuge  or  suffi- 
cient place.  In  the  absence  of  any  evidence  tending 
to  show  that  the  violation  by  defendant  in  error  of 
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the  provisions  of  the  statute  relied  upon,  was  the 
proximate  cause  of  the  injury  sustained  by  plaintiff 
in  error,  the  peremptory  instruction  was  properly 
given  to  the  jury,  and  the  judgment  will  be  affirmed. 

Affirmed. 


Maggie  Seass  et  al.  y.  S.  W.  Wright,  Jr.,  Administrator. 

Witnesses — wlien  not  disqualified  by  virtue  of  interest.  A 
financial  interest  in  the  result  of  a  suit  does  not  disqualify  a 
witness  unless  the  adverse  party  sues  or  defends  in  a  representa- 
tive capacity. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Moultrie  county; 
the  Hon.  W.  G.  Cochran,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1907.    Affirmed.    Opinion  filed  December  7,  1907. 

John  E.  Jennings,  for  appellant. 
W.  K.  Whitfield,  for  appellee. 

Mr.  Justice  Baumb  delivered  the  opinion  of  the 
court. 

This  is  a  suit  by  appellee,  as  administrator  of  the 
estate  of  Andrew  J.  Patterson,  deceased,  against  ap- 
pellants to  recover  the  amount  of  a  promissory  note 
bearing  date  March  22,  1901,  for  the  sum  of  $375.50, 
payable  to  the  order  of  A.  J.  Patterson  twelve  months 
after  date,  with  interest  at  the  rate  of  seven  per  cent, 
per  annum  from  date.  Appellants  pleaded  the  gen- 
eral issue  and  payment.  A  jury  being  waived,  a  trial 
by  the  court  resulted  in  a  finding  and  judgment  against 
appellants  for  $447.87. 

To  sustain  their  plea  of  payment  appellants  offered 
in  evidence  two  checks  payable  to  the  order  of  A.  J. 
Patterson,  one  for  the  sum  of  $200,  dated  September 
18,  1902,  and  one  for  the  sum  of  $78.85,  dated  March 
16,  1904,  and  also  offered  evidence  of  the  payment  to 
A.  J.  Patterson  in  April  or  May,  1903,  of  the  sum  of 
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$90.  Under  their  plea  of  payment  the  burden  was 
upon  appellants  to  show  that  the  several  payments 
were  made  upon  the  note  in  question.  Eobison  v. 
Bailey,  113  111.  App.  123;  Idem,  123  HI.  App.  611. 
There  is  some  evidence  tending  to  show  that  appellants 
directed  the  proceeds  of  the  check  for  $200  to  be  ap- 
plied as  a  payment  upon  the  note,  but  it  is  not  of  a 
satisfactory  character,  and  in  view  of  all  the  circum- 
stances disclosed  by  the  evidence  we  think  the  court 
was  warranted  in  finding  that  the  $200  was  paid  upon 
another  debt  or  for  some  other  purpose.  The  check 
for  $78.85,  dated  March  16,  1904,  is  the  exact  amount 
of  interest  then  due  upon  the  entire  principal  of  the 
note  and  was  manifestly  given  in  payment  of  such 
accrued  interest.  If  the  payment  of  $200  on  Septem- 
ber 18,  1902,  and  of  $90  in  April  or  May,.  1903,  had 
been  made  upon  the  note  as  claimed  by  appellants, 
it  is  quite  improbable  that  they  would  have  paid  the 
accrued  interest  on  the  face  of  the  note  up  to  March 
22,  1904. 

It  is  insisted  that  a  son  and  son-in-law  of  the  de- 
ceased payee  of  the  note  were  improperly  permitted 
to  testify  as  witnesses  on  behalf  of  appellee,  the  ad- 
ministrator. 

The  adverse  parties,  appellants,  against  whom  the 
witnesses  were  called  were  defending  in  their  own 
right  and  hot  in  any  representative  capacity,  and  the 
witnesses  were  not,  therefore,  incompetent  under  the 
second  section  of  the  act  relating  to  Evidence  and 
Depositions.  Freeman  v.  Freeman,  62  111.  189 ;  Byers 
V.  Thompson,  66  111.  421;  Patterson  v.  Collar,  34  111. 
App.  632. 

The  record  is  free  from  error  and  the  judgment  will 

be  affirmed. 

Affirmed. 
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Vol.  138.]  Gordon  et  al.  v.  Bell  et  al. 

Bernard  Gordon  t.  Joseph  Bell  et  al. 

Habbe  Sage  t.  Joseph  Bell  et  al. 

€laas  Uoveln  t.  Joseph  Bell  et  al. 

William  G.  Flessner  y.  Joseph  Bell  et  al. 

Henry  Bartell^  Jr.,  t.  Joseph  Bell  et  al. 

John  Connor  et  al.  y.  Joseph  Bell  et  al. 

These  cases  are  controlled  by  the  decision  in  Denting  y.  Bell, 
137  111.  App.  600. 

Bills  in  equity.  Appeals  from  the  Circuit  Court  of  Champaign 
county;  the  Hon.  Solo.'t  Philbrick,  Judge,  presiding.  Heard  In 
this  court  at  the  May  term,  1907.  Affirmed.  Opinion  filed  De- 
cember 7,  1907. 

JoHjq^  J.  Rea  and  Albert  E.  Bebgland,  for  appel- 
lants. 

Ray  &  Dobbins,  for  appellees. 

Per  Curiam  :  The  questions  involved  in  these  cases, 
as  the  same  are  presented  for  our  determination  by 
the  briefs  and  arguments  filed  by  counsel  for  appel- 
lants, are  identical  with  those  involved  in  the  case  of 
R.  G.  Benting,  appellant,  against  the  same  parties, 
appellees,  137  111.  App.  600.  For  the  reasons  stated  in 
the  opinion  filed  in  the  Benting  case,  the  decrees  of  the 
Circuit  Court  in  these  respective  cases,  dismissing  ap- 
pellants' bills  for  want  of  equity,  will  be  aflSrmed. 

Affirmed. 


John  Adkins  t.  Mylo  Lee  et  al. 

CoNTRAcr — what  failure  to  perform,  bars  recovery.  A  failure 
te  perform  a  subBtantial  and  material  part  of  a  contract  for  the 
delivery  of  a  heating  plant  will  bar  a  recovery  of  the  purchase 
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price.     A   literal   performance,   however,   is  not   essential   to   re- 
coyery. 

Assumpsit.  Appeal  from  the  County  Court  of  Cass  county;  the 
Hon.  Darius  Walkis,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1906.  Reversed  and  remanded.  Opinion  filed 
June  1,  1907.     Rehearing  denied  November  26,  1907. 

Smith  &  Fbiedmeyeb,  for  appellant. 
R.  W.  Mills,  for  appellee. 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  assumpsit  by  appellees  against 
appellant  for  the  recovery  of  the  amount  alleged  to 
be  due  them  under  a  contract  for  the  furnishing  and 
installation  of  a  furnace  in  the  dwelling  of  appellant. 
The  court  tried  the  cause,  without  the  intervention  of 
a  jury,  found  the  issues  for  the  plaintiffs,  assessed 
their  damages  at  $321.40,  and  rendered  judgment  upon 
such  finding.  From  said  judgment  defendant  appeals 
and  assigns  as  grounds  for  reversal  that  the  judgment 
is  contrary  to  the  law  and  the  evidence,  and  that  the 
court  erred  in  its  rulings  upon  the  propositions  of  law 
submitted. 

The  declaration  consisted  of  the  common  counts, 
and  a  special  count  which  sets  out  a  contract  between 
the  parties  whereby  appellees,  for  the  sum  of  $336.50, 
agreed  to  furnish  and  install  in  appellant's  residence 
by  November  25,  1905,  a  furnace  which  should  be 
erected  in  a  substantial  and  workmanlike  manner,  and 
have  the  capacity  to  **heat  the  rooms  in  which  regis- 
ters were  placed  to  seventy  degrees  Fahrenheit  at  the 
breathing  line,  in  the  coldest  weather  *  *  *  when 
Tised  intelligently  and  according  to  directions.'* 

Performance  of  the  contract  by  the  plaintiffs  and  a 
failure  on  the  part  of  the  defendant,  are  then  averred. 
The  plea  of  general  issue  was  interposed,  and  a  stipu- 
lation entered  into  between  the  parties  that  any  de- 
fense might  be  made  thereunder  that  could  be  under 
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any.  plea  properly  pleaded.  No  proof  was  offered 
tending  to  establish  a  right  of  recovery  under  the  com- 
mon counts. 

The  evidence  shows  that  the  furnace  when  installed 
failed  to  heat  the  kitchen  according  to  the  terms  of 
the  guaranty;  that  at  times  it  emitted  gas  in  such 
quantities  as  to  be  exceedingly  offensive,  and  that  ap- 
pellee failed  to  place  a  register  in  the  parlor  as  pro- 
vided by  the  contract. 

We  are  of  opinion  that  the  finding  of  the  court  was 
clearly  unwarranted  by  the  evidence.  To  recover  un- 
der the  special  count  of  the  declaration  it  was  essen- 
tial that  the  plaintiffs  should  show  a  substantial  per- 
formance of  the  contract  on  their  part.  This,  we  think, 
they  utterly  failed  to  do.  The  contract  called  for  a 
furnace  that  would  heat  all  the  rooms  of  the  house  in 
which  registers  were  required  to  be  placed  to  the 
degree  of  temperature  specified  therein.  It  is  not 
controverted  that  the  furnace  when  installed  failed  to 
heat  the  kitchen  in  which  a  register  was  placed.  It 
is  sought  to  excuse  performance  in  this  respect  by  at- 
tempting to  show  that  at  the  time  the  contract  was 
entered  into  it  was  understood  that  the  door  between 
the  dining  room  and  kitchen  was  to  be  left  open  in 
order  to  supply  the  kitchen  with  sufficient  heat,  and 
that  had  this  been  done  the  temperature  of  the  kitchen 
would  have  met  the  guaranty;  also,  that  such  failure 
to  heat  the  kitchen  was  due  to  the  unfinished  condi- 
tion of  the  building.  The  evidence  fails  to  establish 
either  of  such  contentions.  The  evidence  shows  that 
at  the  time  of  making  the  contract  and  guaranty,  ap- 
pellees examined  the  premises  to  be  heated  and  then 
prepared  and  furnished  appellant  with  a  draft  of  the 
plan  for  the  installation  of  the  furnace  and  that  it  was 
erected  in  accordance  therewith. 

It  is  undisputed  that  the  furnace  emitted  noxious 
and  offensive  gas  and  odors  at  timos  which  circulated 
through  the  house  causing  great  discomfort  to  the  oc- 
cupants.    The  contract  was  for  the  supplying  and 
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erection  of  a  furnace  to  be  used  for  a  particular  pur- 
pose, that  of  heating  the  house  in  question.  Appellant 
had  the  right  to  rely  upon  the  judgment  and  skill  of 
appellees  in  the  installation  of  the  same,  and  to  as- 
simie  that  when  installed  it  would  be  reasonably  fit 
for  the  purpose  for  which  it  was  intended. 

For  the  reasons  aforesaid  it  was  manifestly  insuffi- 
cient, unfit  and  unsuitable.  While  a  literal  perform- 
ance of  the  contract  might  not  have  been  necessary  to 
a  recovery  by  appellees  thereunder  and  slight  defects 
caused  by  inadvertence  or  unintentional  omissions, 
such  as  the  failure  to  supply  and  place  a  register  in 
the  parlor,  would  not  necessarily  have  barred  a  re- 
covery of  the  contract  price  less  the  expense  of  sup- 
plying such  omission  (Keeler  v.  Herr,  157  111.  57; 
Shepard  v.  >Iills,  173  111.  223),  the  defaults  referred 
to  constituted  such  a  failure  to  perform  the  contract 
in  material  and  substantial  particulars  as  to  bar  a  re- 
covery. The  failure  to  supply  a  furnace  which  met 
the  guaranty,  and  the  installation  of  one  which  emitted 
gases  through  the  house,  cannot  be  said  to  be  but 
slight  or  unimportant  omissions  or  defects  caused  by 
inadvertence.  We  are  cognizant  of  the  well-estab- 
lished rule  that  the  findings  of  a  judge  to  whom  a 
cause  is  submitted  for  trial  without  a  jury  is  entitled 
to  as  much  weight  on  controverted  questions  of  fact 
as  the  verdict  of  a  jury,  and  will  not  be  set  aside  unless 
it  is  manifestly  against  the  weight  of  the  evidence, 
and  we  do  not  hesitate  to  apply  the  same  in  proper 
cases.  Where,  however,  as  in  the  case  at  bar,  the 
evidence  is  clearly  insufficient  to  support  the  finding 
and  judgment,  it  becomes  our  duty  to  disapprove  the 
same. 

For  the  reasons  stated  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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Florenee  H.  Powers  y.  John  Heffernan. 

Freehold — when  involved  for  purposes  of  appeal.  A  freehold 
is  Involved  where  it  appears  that  the  appeal  requires  the  deter- 
mination hy  the  Appellate  Court  of  the  question  as  to  whether 
a  perpetual  easement  was  acquired  by  the  transaction  in  ques- 
tion. 

Bill  in  chancery.  Error  to  the  Circuit  Court  of  Champaign 
county;  the  Hon.  Solon  Philbbick,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1907.  Transferred  to  the  Supreme 
Court.    Opinion  filed  November  22,  1907. 

Eat  &  Dobbins,  for  plaintiff  in  error. 

Savage  &  Woods,  for  defendant  in  error, 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

This  is  a  bill  in  chancery  filed  by  Florence  H.  Powers, 
to  which  John  Heffernan  is  party  defendant.  A  de- 
cree was  rendered  by  the  Circuit  Court  dismissing  the 
bill  for  want  of  equity.  From  such  decree  this  writ 
of  error  is  prosecuted  by  the  complainant. 

The  bill  alleges  in  substance  that  the  complainant 
and  defendant  are  the  owners  of  adjoining  lots  of  land 
in  the  city  of  Champaign,  which  were  formerly  owned 
by  one  Beardsley;  that  complainant  acquired  title  to 
her  said  lots  from  Beardsley  shortly  before  the  filing 
of  the  bill,  and  that  the  defendant  acquired  title  to  his 
said  lots  from  Beardsley  some  two  years  prior  thereto. 
That  Beardsley  while  the  owner  thereof,  erected  and 
maintained  a  building  covering  all  of  said  lots,  the 
only  stairway  in  said  building  leading  to  the  street 
being  upon  the  property  of  the  defendant  immediately 
adjoining  the  line  of  the  property  now  owned  by  the 
complainant.  That  at  the  time  the  defendant  pur- 
chased said  property  from  Beardsley  he  knew  of  the 
existence  of  such  stairway  and  that  there  was  no  other 
means  of  access  to  the  second  story  of  the  portion  of 
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the  building  now  owned  by  complainant.  That  in  the 
respective  deeds  from  Beardsley  to  complainant  and 
defendant,  no  reference  was  made  to  said  stairway. 
That  defendant  is  threatening  to  close  np  the  stair- 
way, which  would  be  an  injury  to  the  complainant. 
The  bill  prays  that  complainant  be  decreed  to  have  an 
easement  over  defendant's  property  so  far  as  the  stair- 
way is  situated  thereon  for  the  use  and  continuance 
of  said  right  of  way  of  the  stairway,  and  also  the  free 
and  uninterrupted  ingress  and  egress  to  and  from  the 
second  story  over  her  premises,  and  that  the  defend- 
ant may  be  restrained  from  attempting  to  exercise 
acts  of  exclusive  ownership  over  said  stairway. 

The  defendant  filed  his  answer  denying  all  the  ma- 
terial averments  of  the  bill. 

It  is  manifest  from  the  foregoing  statement  of  the 
plaintiff  that  the  issues  involved  necessarily  require 
the  determination  as  to  whether  complainant  by  rea- 
son of  the  facts  averred  in  the  bill  acquired  a  perpetual 
easement  in  the  use  of  the  stairway  in  question. 

The  disposition  and  arrangement  of  two  heritages 
or  of  one  heritage  consisting  of  several  parts  belong- 
ing to  one  owner  for  ease  and  convenience  with  refer- 
ence to  ways,  light,  etc.,  made  during  unity  of  seizin, 
which  are  apparent  and  continuous  and  necessary  to 
the  reasonable  enjoyment  of  the  several  parts  thereof, 
will  be  an  easement  upon  the  severance  of  title  as  to 
the  different  parts  thereof,  and  upon  a  grant  of  a  por- 
tion by  the  owner  of  the  fee,  each  portion  of  the  severed 
premises  will  pass  subject  to  the  burdens  and  advan- 
tages imposed  or  conferred  as  aforesaid.  Morrison  v. 
King  et  al.,  62  111.  30;  Martin  v.  Murphy,  221  111.  632; 
Ingals  V.  Plamondon,  75  HI.  123;  Clarke  v.  Gaffney, 
116  HI.  362;  Cihak  v.  Klekr,  117  111.  643;  Ins.  Co.  v. 
Patterson,  103  Ind.  582. 

It  is  well  settled  that  a  perpetual  easement  in  lands, 
or  any  interest  in  lands  in  the  nature  of  jsuch  an  ease- 
ment, when  created  by  grant,  or  by  any  proceeding 
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which  is  in  law  equivalent  to  a  grant,  constitutes  a 
freehold;  a  legal  interest  in  lands  is  to  be  deemed  a 
freehold  not  because  of  the  kind  or  quantity  of  the  in- 
terest but  by  reason  of  its  suflScient  legal  indefinite 
duration.  Chaplin  v.  Commissioners,  126  HI.  264;  Os- 
wald V.  Wolf,  126  111.  542;  Wessels  v.  Colebank,  174 
III.  618. 

It  is  equally  well  settled  that  this  court  has  no  juris- 
diction to  entertain  an  appeal  or  writ  of  error  where 
a  freehold  is  necessarily  involved,  and  such  jurisdic- 
tion is  not  acquired  because  the  parties  fail  to  raise 
the  question  of  jurisdiction  and  submit  the  cause  for 
decision  on  its  merits.  Town  of  Audubon  v.  Hand, 
223  111.  367. 

In  conformity  with  the  provisions  of  section  102  of 
the  Practice  Act  (Laws  of  1907,  464)  the  clerk  of  this 
court  is  directed  to  transmit  the  transcript  of  the  rec- 
ord and  all  files  in  this  case  to  the  clerk  of  the  Supreme 
Court  to  which  court  this  cause  is  transferred. 

Transferred  to  the  Supreme  Court. 


Retail  Merchants  Association  Mutual  Fire  Insurance 
Company  of  Illinois  t.  Fred  W.  Cox. 

1.  Demurreb — when  action  of  court  in  sustaining,  not  subject 
to  review.  The  action  of  the  court  In  sustaining  a  demurrer  to 
a  pleading  is  waived  hy  obtaining  leave  to  plead  over. 

2.  Insurance — what  establishes  prima  facie  case,  in  action  upon 
policy.  Proof  of  the  execution  and  delivery  of  a  policy,  the  de- 
struction by  fire  of  the  property  insured  and  the  furnishing  of 
proper  proofs  of  loss  within  the  time  prescribed  by  the  fire  policy, 
establishes  prima  facie  a  right  of  recovery. 

3.  Insurancl — what  waives  **iron  safe  clause''  of  fire  policy,  A 
provision  in  a  fire  insurance  policy  which  requires  that  the  in- 
sured shall  keep  an  iron  safe  in  which  to  deposit  his  books  of 
account,  is  waived  where  it  apears  by  the  application  for  the  policy 
that  he  kept  no  books  of  account. 

4.  Insurance — evidence  competent  to  establish  loss  sustained 
under  fire  policy.     Held,  that   evidence  other   than   books   of  ac- 
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count  and  a  formal  inventory  were  competent  to  establiBh  the 
amount  of  the  loss  sustained  by  a  fire  covered  by  a  policy  of  in- 
surance. 

5.  Insusance — when  effort  at  arMtration  not  condition  precedent 
to  recovery  under  policy.  An  effort  to  obtain  arbitration  of  a  dis- 
puted claim  arising  under  a  fire  insurance  policy  is  not  a  condition 
precedent  to  suit  if  it  appears  that  an  effort  at  arbitration  would 
have  been  idle  and  unavailing. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Greene  county; 
the  Hon.  Robert  B.  Shislet,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1906.  Affirmed.  Opinion  filed  November 
22,  1907. 

Rainey  &  Jones  and  Chables  B.  Obebmbteb,  for  ap- 
pellant. 

Mabk  Meyebstein  and  F.  A.  Whitesidb,  for  appellee. 

Mr.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  assumpsit  by  appellee  against 
the  appellant  company  upon  its  policy  of  fire  insur- 
ance, issued  on  January  18,  1904,  under  an  application 
in  writing  made  by  appellee  on  a  printed  blank  fur- 
nished by  the  company.  The  policy  was  in  the  sum 
of  $5,000,  being  $l,OOOonaoneandone-half  story  frame 
building  and  additions  occupied  by  appellee  as  a  gen- 
eral store,  $500  on  store  and  office  fixtures  and  furni- 
ture, and  $3,500  on  appellee's  general  stock  of  mer- 
chandise. 

The  declaration  consists  of  the  common  counts  and 
a  si)ecial  count  setting  out  the  policy  in  haec  verba, 
alleging  in  substance  that  the  property  insured  was 
totally  destroyed  by  fire,  without  the  fault  of  appellee, 
on  September  7,  1904. 

The  policy  as  set  forth  in  the  declaration,  among 
other  things,  contains  the  followi^ng  provisions: 

*' Books  and  Inventory  to  be  Kept  or  Insurance 
Void.  It  is  a  part  of  the  consideration  of  this  insurance 
and  it  is  expressly  stipulated  and  required  that  the 
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assured  above  named  shall  take  an  inventory  of  the 
stock  above  described  at  least  once  a  year  during  the 
term  of  this  insurance  and  shall  also  keep  correct 
books  of  account  in  detail  showing  all  purchases  and 
sales  of  the  same;  and  shall  keep  said  inventory  and 
books  of  account  in  an  iron  safe  or  other  place  secure 
from  fire  during  the  hours  said  store  is  closed  for 
business. 

''No  suit  or  action  on  this  policy  for  the  recovery 
of  any  claim  shall  be  sustainable  in  any  court  of  law 
or  equity  until  after  full  compliance  by  the  rosured 
with  all  the  foregoing  requirements,  nor  unless  com- 
menced within  twelve  months  next  after  the  fire. 

''This  policy  is  made  and  accepted  subject  to  the 
foregoing  and  following  stipulations  and  conditions, 
together  with  such  other  provisions,  agreements  or 
conditions  as  may  be  indorsed  hereon  or  added  hereto, 
and  no  officer,  agent  or  other  representative  of  this 
company  shall  have  power  to  waive  any  provisions  or 
conditions  of  this  policy. 

"This  entire  policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented,  in  writing  or  otherwise, 
any  material  fact  or  circumstance  concerning  this  in- 
surance or  the  subject  thereof,  or  if  the  interest  of 
the  insured  in  the  property  be  not  truly  stated  herein.^' 

"This  entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto,  shall  be 
void  *  *  *  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership  or  if  the  subject 
of  insurance  be  a  building  on  ground  not  owned  by 
the  insured  in  fee  simple. 

"This  company  shall  not  be  liable  beyond  the  actual 
cash  value  of  the  property  at  the  time  any  loss  or 
damage  occurs,  and  the  loss  or  damage  shall  be  ascer- 
tained or  estimated  according  to  the  actual  cash  value, 
with  proper  deductions  for  depreciation,  however 
caused,  and  shall,  in  no  event,  exceed  what  it  would 
then  cost  the  insured  to  repair  or  replace  the  same 
with  materia]  of  like  kind  or  quality,  that  said  ascer- 
tainment or  estimate  shall  be  made  by  the  insured  and 
this  company,  or  if  they  differ,  then  by  appraisers  as 
hereinafter  provided;  and  the  amount  of  the  loss  or 
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damage  having  been  thus  determined,  the  sum  for 
which  this  company  is  liable  shall  be  payable  sixty 
days  after  due  notice,  ascertainment,  estimate  and  sat- 
isfactory proof  of  loss  has  been  received  by  the  com- 
p^::iy  in  accordance  with  the  terms  of  this  policy.  In 
the  event  of  disagreement  as  to  the  amount  of  loss, 
the  same  shall  as  above  provided  be  ascertained  by 
appraisement  and  the  loss  shall  not  become  payable 
until  sixty  days  after  the  notice,  ascertainment,  esti- 
mate or  satisfactory  proof  of  loss  shall  have  been  re- 
ceived by  this  company,  including  award  of  appraisers 
when  appraisal  has  been  required.  No  suit  or  action 
on  this  policy  for  any  recovery  of  any  claim  shall  be 
sustainable  in  any  court  of  law  or  equity  until  after 
full  compliance  by  the  insured  with  all  the  foregoing 
requirements,"  etc. 

To  this  declaration  appellant  filed  the  general  issue 
and  twelve  special  pleas.  Demurrers  were  interposed 
and  sustained  as  to  all  of  the  special  pleas,  excepting 
those  numbered  11  and  12,  whereupon  appellant  asked 
and  was  granted  leave  to  amend  the  same,  and  after- 
ward filed  amended  fifth  and  ninth  pleas.  Issue  was 
joined  upon  such  amended  pleas  and  said  pleas  11  and 
12,  and  a  trial  had  by  the  court  and  a  jury,  which 
resulted  in  a  verdict  and  judgment  for  the  plaintiff 
for  $3,750. 

By  its  amended  fifth  plea  appellant  alleged  that  ap- 
pellee was  to  keep  proper  books  of  account,  etc.,  and 
avers  that  he  negligently  and  carelessly  left  them  on 
a  wooden  counter  or  desk,  so  that  the  same  would  be 
destroyed  by  fire.  To  this  plea  appellee  replied,  first, 
denying  that  he  carelessly  and  negligently  left  them 
on  a  wooden  counter,  so  that  they  would  be  destroyed 
by  fire ;  second,  averring  that  the  appellant  had  notice, 
before  the  issuing  of  the  policy,  that  appellee  had  no 
iron  safe  wherein  to  keep  the  said  books  of  account, 
etc.;  and  third,  averring  that  after  receiving  notice 
of  the  fire,  appellant  sent  its  adjuster  to  adjust  his 
loss;  that  said  adjuster  called  for  the  books,  inven- 
tory, etc.,  and  was  then  and  there  informed  by  appellee 
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that  the  same  had  been  totally  destroyed  in  the  fire; 
that  the  adjuster  was  then  and  there  also  informed  by 
appellee  that  he  did  not  keep  his  books  of  account 
and  inventory,  etc.,  in  an  iron  safe,  etc. ;  and  with  full 
knowledge  of  such  facts,  appellant's  adjuster  then  and 
there  informed  appellee  that  if  he,  appellee,  would 
secure  duplicate  bills  of  the  goods  purchased  by  him, 
that  the  appellant  would  settle  his  loss;  that  after- 
wards appellee  did  produce  duplicate  bills  of  all  goods 
so  purchased  by  him  and  notified  appellant  of  that  fact 
prior  to  the  institution  of  this  suit;  and  that  after 
such  notice  the  appellant  refused  to  settle  the  loss. 
Appellant  filed  rejoinders  denying  each  of  these  repli- 
cations, upon  which  rejoinders  issue  was  joined. 

Appellant,  by  its  ninth  amended  plea,  denied  that 
appellee  was  the  sole  and  unconditional  owner  of  the 
property  insured,  upon  which  plea  issue  was  taken. 

By  its  eleventh  plea  appellant  averred  that  appellee 
refused  to  produce  for  examination  all  or  any  of  his 
books,  bills,  invoices  or  other  vouchers  upon  demand 
of  appellant's  agent  after  the  fire.  To  this  plea  ap- 
pellee fited  replications ;  first,  denying  that  he  refused 
to  produce  such  books,  etc.;  second,  that  he  informed 
said  agent,  at  the  time,  that  all  such  books,  invoices, 
etc.,  had  been  destroyed  by  the  fire  that  destroyed  the 
property,  and  with  full  knowledge  of  notice  of  such 
fact  said  agent  then  and  there  informed  the  appellee 
that  if  he  would  produce  duplicate  bills  of  all  goods 
purchased  by  him,  at  the  date  and  since  the  date  of 
issuing  said  policy,  the  appellant  would  settle  the  loss 
sustained  by  him  as  set  forth  in  said  declaration  and 
that  afterwards  in  compliance  therewith  appellee  did 
produce  all  of  such  duplicate  bills,  as  required  by  said 
agent,  and  notified  the  appellant  thereof,  prior  to  the 
institution  of  this  suit,  but  that  appellant  declined  and 
refused  to  examine  the  same;  third,  that  all  of  said 
books  of  account,  bills,  invoices  and  other  vouchers, 
etc.,  were,  prior  to  the  time  of  such  demand,  on  Sep- 
tember 7,  1904,  each  and  ail,  without  the  fault  of  ap- 
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pellee,  totally  destroyed  by  fire,  and  for  such  reason 
it  was  impossible  for  appellee  to  produce  the  same, 
etc.,  and  fourth,  that  appellant,  after  being  informed 
of  such  loss,  refused  to  settle  on  another  and  distinct 
ground,  i.  e.,  on  the  ground  of  alleged  forfeiture.  On 
all  of  which  replications  issues  were  joined. 

By  its  twelfth  plea  appellant  denied  that  appellee 
was  the  owner  of  and  had  an  interest  amounting  to 
the  sole  and  unconditional  ownership  of  the  building, 
etc.,  described  in  the  policy,  on  which  plea  issue  was 
also  joined. 

The  evidence  tends  to  show  the  following  facts: 
Appellee,  at  and  prior  to  the  time  of  the  issuance  of 
the  policy  in  suit,  was  engaged  in  conducting  a  gen- 
eral store  at  Walkerville,  Illinois,  in  a  one  and  one- 
half  story  frame  building,  having  no  foundation,  but 
which  was  temporarily  placed  on  posts  upon  a  lot  not 
owned  by  appellee. 

Shortly  prior  to  January  18,  1904,  appellee  made 
application  in  writing  to  appellant  company,  a  mutual 
fire  insurance  company  organized  under  the  laws  of 
Illinois,  for  insurance  on  his  building,  fixtures  and 
stock  of  merchandise,  in  the  sum  of  $5,000.  In  accord- 
ance with  said  application,  appellant  issued  to  appellee 
the  policy  hereinafter  described  and  upon  which  this 
suit  is  predicated.  Upon  September  7,  1904,  at  about 
two  o^clock  in  the  morning,,  the  store  building  in  ques- 
tion, together  with  its  entire  contents,  was  destroyed 
by  fire  originating  from  some  cause  unknown. 

The  evidence  shows  that  the  total  value  of  the  prop- 
erty destroyed  which  was  covered  by  the  policy  was 
$6,100.  Appellee  afterward  furnished  proper  proofs 
of  loss  to  appellant  within  the  time  provided  by  the 
terms  of  the  policy.  Immediately  after  the  fire  ap- 
pellee notified  appellant  of  its  occurrence,  and  several 
days  thereafter  the  adjuster  of  appellant  arrived  at 
Walkerville  for  the  purpose  of  adjusting  the  loss.  He 
demanded  of  appellee  that  he  produce  for  inspectioij 
and  examination  his  inventory  of  stock,  together  with 
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his  books  of  acount,  showing  the  purchases  and  sales 
of  said  stock  from  the  date  of  such  inventory  until 
the  time  of  the  fire.  In  response  to  such  demand,  ap- 
pellee stated  that  all  of  his  books  of  account  and  rec- 
ords, together  with  an  inventory  of  stock  which  he 
had  taken  in  July  preceding  the  fire,  had  been  de- 
stroyed in  the  fire.  The  adjuster  then  called  his  atten- 
tion to  the  conditions  of  the  policy  requiring  hira  to 
take  an  inventory  and  keep  books  of  account,  which 
were  to  be  kept,  during  the  hours  when  the  store  was 
closed,  in  an  iron  safe  or  other  place  secure  from 
fire,  and  inquired  of  him  why  he  had  not  done  so.  Ap- 
pellee replied  that  he  had  no  iron  safe  and  that  he 
did  not  know  that  he  was  required  by  the  policy  to 
have  one.  Appellee  testified  that  he  then  asked  the 
adjuster  what  he  should  do  to  get  a  settlement,  and 
that  the  adjuster  replied  that  if  appellee  would  pro- 
cure duplicate  bills  of  the  goods  purchased  by  him, 
the  company  would  settle  with  him,  and  that  he  and 
the  adjuster  then  i)roceeded  to  examine  the  ruins  and 
take  the  dimensions  of  the  building  destroyed.  After 
considerable  delay,  appellee  succeeded  in  securing  the 
duplicate  bills  in  question,  and  notified  appellant,  and 
requested  it  to  pay  the  amount  claimed  by  him  to  be 
due  under  the  policy,  and  upon  its  refusal  to  do  so  he 
brought  the  present  suit. 

The  blank  application  for  insurance  furnished  by 
appellant,  and  upon  which,  when  filled  out  and  signed 
by  appellee,  the  policy  was  issued,  contained  the  ques- 
tion: **Do  you  keep  merchandise  and  cash  accounts?" 
to  which  appellee  wrote  the  answer,  **No."  The  evi- 
dence further  shows  that  the  books  of  account  and 
papers  of  appellee  were  kept  by  him  in  a  wooden  desk, 
and  that  although  when  he  learned  that  the  store  was 
burning,  he  and  his  clerk  made  endeavors  to  save  them, 
they  were  unable  to  do  so. 

It  is  first  urged  that  the  court  erred  in  sustaining 
the  demurrer  to  pleas  numbered  2,  3,  4,  5,  6,  7,  8,  10, 
and  13.    It  will  not  be  necessary  to  consider  the  ques- 
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tion  of  the  suflSciency  of  such  pleas,  for  the  reason  that 
appellant  did  not  elect  to  abide  or  stand  by  them,  bnt 
on  the  contrary,  when  the  demurrer  was  suBtained, 
took  leave  to  amend  the  same  and  failed  to  do  so.  If 
a  pleading  is  held  insuflScient  on  demurrer,  the  pleader, 
if  he  would  have  the  correctness  of  the  judgment  pro- 
nounced reviewed  in  a  superior  court,  must  elect  to 
abide  by  the  same,  but  it  is  not  requisite  that  he  shall, 
orally  or  in  writing,  advise  the  court  that  he  does  so. 
But  if  he  asks  leave  to  amend  the  pleading,  in  order 
to  obviate  the  defect  pointed  out  by  the  demurrer,  or 
asks  leave  to  plead  over,  he  thereby  abandons  his  orig- 
inal pleading  and  does  not  abide  or  stand  by  it.  Ben- 
nett V.  Ins.  Co.,  203  HI.  444 ;  Hippach  v.  Makeever,  64 
HI.  App.  126.  We  are  of  opinion  that  if  appellant, 
after  obtaining  leave  to  amend  the  pleas,  determined 
not  to  take  advantage  of  the  same,  but  to  abide  by 
the  pleas,  it  should  have  advised  the  court  of  such 
intention,  and  that  failure  to  so  advise  the  court,  or 
to  amend  the  pleas,  was,  in  effect,  a  total  abandon- 
ment of  the  same.  Proper  practice  manifestly  requires 
that  at  all  stages  of  the  pleadings  in  a  cause,  full  and 
accurate  information  of  the  status  of  the  same  should 
be  afforded  by  the  record,  to  the  court  and  opposing 
counsel. 

It  is  next  contended  that  the  court  erred  in  over- 
ruling the  motions  of  appellant  interposed  at  the  close 
of  plaintiff's  evidence  and  again  at  the  close  of  all 
the  evidence  to  direct  a  verdict  in  its  favor.  It  is 
manifest  that  the  first  motion  was  properly  overruled. 
The  proof  of  the  execution  and  delivery  of  the  policy, 
the  destruction  by  fire  of  the  property  insured,  and 
the  furnishing  of  proper  proofs  of  loss  within  the  time 
prescribed  by  the  policy,  established  a  right  of  re- 
covery subject  to  be  defeated  by  proof  of  the  aver- 
ments of  some  one  or  more  of  the  special  pleas  inter- 
posed by  appellant,  and  in  the  absence  of  such  proof, 
the  second  motion  was  also  properly  denied.  The  fifth 
plea,  when  construed  most  strongly  against  the  pleader, 
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amounts  to  a  tender  of  issue  that  the  books  of  account 
and  inventory  were  left  by  appellee  upon  a  wooden 
counter  or  desk  with  the  fraudulent  intent  and  purpose 
that  the  same  would  be  destroyed  in  the  event  of  a 
fire,  and  the  jury  were  fully  warranted,  under  the  evi- 
dence, in  finding  in  favor  of  appellee  thereunder. 

Moreover,  we  think  that  the  statements  and  conduct 
of  appellant's  adjuster,  after  being  informed  by  ap- 
pellee of  his  violation  thereof,  and  the  further  fact 
that  the  policy  was  issued  in  the  face  of  the  statement 
by  appellee  in  the  application  to  the  effect  that  he 
kept  no  books  of  account,  constituted  a  complete  waiver 
of  the  provisions  of  the  so-called  '4ron  safe  clause.'' 

Appellant  also  failed  to  establish  the  averments  of 
the  amended  ninth  and  twelfth  pleas.  The  evidence 
discloses  that  the  building  was  not  a  fixture,  but  was 
personal  property,  and  that  the  sole  and  unconditional 
ownership  and  title  to  the  same,  as  well  as  to  the  other 
personal  property  destroyed,  was  in  appellee. 

It  is  also  contended  that  the  court  erred  in  admit- 
ting improper  evidence  on  the  part  of  appellee.  Ap- 
pellee was  permitted  to  testify  as  to  the  amount  of 
his  annual  inventory  taken  about  July  15,  1904,  the 
same  having  been  destroyed  in  the  fire;  that  between 
that  date  and  that  of  the  fire  his  purchases  of  goods 
equaled  in  value  all  sales  during  that  period,  and  that 
he  had  $4,800  worth  of  merchandise  on  hand  at  the 
time  of  the  fire,  all  of  which  was  totally  destroyed.  He 
was  corroborated  in  this  respect  by  his  clerk,  who  had 
assisted  in  taking  the  inventory,  and  who  had  con- 
tinued in  the  employ  of  appellee  until  after  the  fire. 
It  is  insisted  that  it  was  error  to  allow  any  evidence 
whatever  to  go  to  the  jury  as  to  the  value  of  the  goods 
destroyed,  in  view  of  the  fact  that  appellee  had  failed 
to  preserve  his  books  of  account  and  inventory,  in 
compliance  with  the  terms  of  the  policy,  and  for  the 
further  reason  that  no  arbitration,  as  required  by  the 
policy,  was  had. 

What  has  already  been  said  will  dispose  of  the 
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former  contention.  The  latter  is  equally  untenable. 
Appellant  having  denied  any  liability  whatever  under 
the  policy,  any  effort  on  the  part  of  appellee  to  comply 
with  the  provisions  as  to  arbitration  would  have  been 
idle  and  was  therefore  unnecessary. 

It  is  also  urged  that  the  court  erred  in  admitting 
in  evidence  the  duplicate  bills  of  merchandise  pur- 
chased by  him  after  the  inventory,  being  the  same 
duplicate  bills  that  he  claims  to  have  procured  at  the 
suggestion  of  the  adjuster,  and  in  permitting  appellee, 
while  testifying,  to  refresh  his  recollection  therefrom. 
After  refreshing  his  recollection,  the  witness  stated 
that  he  was  able  to  recollect  and  state  the  kind,  quan- 
tity and  cost  of  the  goods,  independently  of  the  bills. 
Diamond  Glue  Co.  v.  Wietzychowski,  227  111.  344.  Such 
testimony  was  therefore  competent.  While  ordinarily 
the  duplicate  bills  would  not  have  been  admissible,  no 
proper  foundation  having  been  laid  for  their  intro- 
duction, in  view  of  appellee's  testimony  as  to  the  con- 
tents thereof,  their  admission  in  evidence  could  not 
have  been  harmful  to  appellee. 

The  first  instruction  was  not  prejudicial  to  appel- 
lant, as  insisted  by  appellant.  The  assumption  therein, 
that  the  books  of  account  were  destroyed,  was  one  of 
the  facts  averred  in  appellant's  pleas. 

The  other  objections  urged,  pertaining  to  the  rulings 
of  the  court  upon  the  instructions,  are  disposed  of  by 
the  views  heretofore  expressed.  We  find  no  preju- 
dicial error  in  the  record  and  the  judgment  will  be 
affirmed. 

Affirmed. 


George  M.  Klncaid,  Executor,  et  al.  y.  George  H.  Moore 

et  al. 

1.  Wills — what  legacies  are  specific.  The  general  rule  is  that 
a  specific  legacy  is  a  gift  of  a  specific  part  of  the  testator's  es- 
tate,  identified   and   distinguished   from   all   things   of   the   same 
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kind,  and  can  only  be  Batlsfied  by  the  delivery  of  that  particular 
thing. 

2.  Administration  Act — section  19  construed.  Where  renun- 
ciation is  made  under  a  will,  no  abatement  of  the  specific  and 
general  legacies  should  be  made  if  there  is  enough  estate  to 
satisfy  the  distributive  share  of  the  party  renouncing  and  the 
claims  of  such  specific  and  general  legacies.  The  abatement  con- 
templated by  the  statute  is  in  the  first  instance  to  be  borne  by 
the  residuary  legatees. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  McLean 
county;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1907.  Affirmed  in  part  and  re- 
versed in  part  and  remanded.     Opinion  filed  December  7,  1907. 

Statement  by  the  Court.  This  is  a  bill  in  chancery 
for  partition,  to  quiet  title,  and  for  other  relief.  The 
land  involved  consists  of  about  1,600  acres  in  ?iIcLean 
county  and  about  400  acres  in  DeAVitt  county,  which 
was  the  property  of  Joseph  G.  Moore  at  the  time  of 
his  death  on  July  1,  1905.  He  left  his  widow,  Sabina 
Moore,  and  his  two  brothers  and  a  sister  and  certain 
nephews  and  nieces  as  his  only  heirs  at  law.  By  his 
last  will  and  testament,  George  M.  Kincaid  was  made 
executor  and  trustee,  said  will  was  duly  admitted  to 
probate  in  the  County  Court  of  DeWitt  county,  and 
the  said  executor  duly  qualified  thereunder.  The 
widow,  Sabina  Moore,  duly  filed  her  renunciation  and 
thereupon  became  entitled  to  her  statutory  estate  of 
homestead  and  to  one-half  of  all  the  real  and  personal 
estate  remaining  after  the  debts  were  paid. 

The  present  bill  was  filed  by  George  M.  Kincaid  as 
executor  and  trustee,  and  by  the  widow,  Sabina  Moore, 
praying  for  a  partition  of  the  lands  belonging  to  the 
testator  at  the  time  of  his  death,  and  setting  up  that 
by  reason  of  the  widow's  renunciation  it  would  be 
necessary  for  the  court  to  equalize  and  adjust  the 
various  legacies  and  devises. 

The  provisions  of  the  will  which  bear  upon  the  ques- 
tions presented  by  this  appeal  are  the  following:  The 
first  paragraph  directs  that  all  of  the  just  debts  and 
funeral  expenses  of  the  testator  be  fully  paid  as  here- 
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inafter  provided.  The  second  bequeaths  to  the  wife 
of  the  testator  the  nse  of  the  homestead  property,  ex- 
cept ten  acres,  for  and  during  her  natural  life ;  an  an- 
nuity of  $2,0(K)  per  annum  so  long  as  she  should  live, 
with  a  provision  that  in  oertatQ  contingency  the  same 
might  be  increased  to  $5,000 ;  and  also  certain  personal 
property.  The  third  bequeaths  the  remainder  of  the 
personal  property  to  Kincaid  in  trust,  the  proceeds  to 
be  applied  to  the  payment  of  debts  and  funeral  ex- 
penses. The  fifth  clause  provides  that  all  of  the  home- 
stead property,  consisting  of  about  fifty  acres  in 
DeWitt  county,  should  go  to  the  school  trustees,  ten 
acres  of  which  should  be  held  for  a  site  for  a  town- 
ship high  school  at  Santa  Anna,  and  that  the  remain- 
der should  be  sold  and  the  proceeds  used  in  the  build- 
ing of  said  township  high  school.  The  sixth  clause 
reads  as  follows: 

**I  devise  in  trust  for  the  purposes  and  upon  the 
trusts  hereinafter  created  and  enumerated,  to  said 
George  M.  Kincaid,  trustee,  the  following  described 
lands  situated  in  the  county  of  DeWitt  in  the  State 
of  Illinois,  to-wit:  (describing  certain  lands).  The 
devise  of  the  above  lands  in  this  clause  is  upon  the 
following  trusts  and  conditions,  to-wit :  My  said  exec- 
utor and  trustee  shall  rent  and  collect  the  rents  arising 
from  said  lands  and  apply  the  same  towards  the  dis- 
charge of  my  indebtedness,  and  the  payment  of  the 
specific  legacies  in  this  will  mentioned  (not,  however, 
meaning  hereby  the  legacies  or  annuities  to  be  paid 
annually),  the  erection  of  the  monument  hereinafter 
mentioned,  and  the  costs  and  expenses  of  the  adminis- 
tration of  my  estate.  After  the  payment  of  said  debts, 
funeral  expenses,  specific  legacies,  and  the  expenses  of 
said  monument,  and  within  a  reasonable  time  there- 
after, I  direct  that  my  said  executor  and  trustee  shall 
sell  all  of  said  lands,  at  either  public  or  private  sale, 
as  to  him  may  seem  meet,  and  upon  such  terms  as  to 
liim  shall  seem  just  and  proper.     *     *     *'' 

It  is  then  directed  that  out  of  the  proceeds  $2,000 
shall  be  paid  to  the  Library  Association  of  Farmer 
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City,  Ulinois,  and  that  the  residue  of  the  proceeds 
shall  be  applied  and  paid  towards  the  erection  and 
furnishing  of  a  township  high  school  building  at 
Farmer  City,  to  be  known  and  distinguished  as  the 
''Joseph  G.  and  Sabina  Moore  Township  High  School,'' 
and  provides  that  the  same  should  be  erected  under 
the  supervision  of  Nelson  TuU. 

The  seventh  devises  about  forty-seven  acres  of 
DeWitt  county  land  and  eighty  acres  of  McLean  county 
land  to  Kincaid  in  trust,  to  sell  and  convey  the  same 
and  apply  the  proceeds  on  the  $20,000  mortgage  on  a 
portion  of  the  McLean  county  lands.  The  eighth  makes 
provision  for  $1,000  to  be  paid  annually  to  Martha  A. 
Booth  during  her  natural  life,  to  be  paid  to  her  in 
consideration  of  and  on  condition  that  she  remains 
with  the  testator's  wife  and  properly  cares  for  her 
during  her  lifetime.  The  ninth  gives  Joseph  Denny 
an  annuity  of  $500  per  year  during  his  natural  life; 
and  the  tenth,  the  testator's  sister,  Mrs.  Hitt,  an  an- 
nuity of  $1,000  per  year  during  her  natural  life;  the 
eleventh,  Mrs.  Wilson,  a  sister  of  the  testator's  wife, 
a  legacy  of  $500 ;  the  twelfth  gives  Nelson  TuU,  a  friend 
of  the  testator,  a  legacy  of  $500;  the  thirteenth,  four- 
eenth,  fifteenth  and  sixteenth  give  legacies  of  $500  each 
to  four  churches  in  Farmer  City,  HI.  The  seventeenth 
directs  that  out  of  his  personal  estate  there  be  pur- 
chased a  monument,  costing  not  to  exceed  the  sum  of 
$3,000,  to  be  placed  at  his  grave.  The  eighteenth 
directs  that  his  personal  estate  is  to  be  used  for  the 
payment  of  funeral  expenses,  the  purchase  of  the  mon- 
ument, etc. ;  the  nineteenth  fixes  the  terms  of  the  trust 
upon  which  the  trustee  shall  hold  the  McLean  county 
lands,  and  directs  the  sale  of  the  same  upon  the  ex- 
piration of  the  trust.  The  twentieth  makes  it  the  duty 
of  the  executor  and  trustee  to  pay  all  taxes  promptly 
and  not  to  allow  any  land  to  be  sold  for  taxes,  and 
to  anticipate  and  provide  for  the  payment  of  all  debts, 
permitting  no  bill  to  foreclose  to  be  filed.  The  twenty- 
first  authorizes  the  trustee,  when  necessary^  to  renew 
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mortgages,  or  to  make  new  mortgages  on  the  McLean 
coimty  land  which  he  may  deem  necessary  to  raise  any 
sums  of  money  which  he  shall  think  necessary  for  the 
payment  of  debts,  or  such  part  thereof  as  the  personal 
estate  shall  be  insufficient  to  pay,  and  continues  as 
follows : 

*'It  is  hereby  made  the  duty  of  said  trustee  to  use 
the  annual  income  from  my  said  lands,  except  said 
homestead  lands,  for  the  purpose  of  paying  all  de- 
ficiency on  my  said  mortgage  and  indebtedness,  that 
remains  after  the  application  of  my  personal  estate, 
and  the  proceeds  of  the  lands  directed  herein  to  be  sold 
for  that  purpose.  It  being  my  intention  that  all  de- 
ficiency in  the  payment  of  my  debts,  and  specific 
legacies,  after  the  application  of  my  property  as  here- 
inbefore directed,  shall  be  finally  paid  from  the  income 
derived  from  said  lands,  excepting  said  homestead 
lands  and  the  land  directed  to  be  sold  for  the  purpose 
of  paying  the  mortgage  indebtedness.  It  is  not  my 
intention,  however,  to  devote  the  rents  of  my  lands 
in  the  county  of  DeWitt  aforesaid  towards  the  pay- 
ment of  the  annuities  provided  for  in  this  will.'' 

The  twenty-first  paragraph  further  provides : 

**It  is  hereby  made  the  duty  of  my  said  executor 
and  trustee  and  his  successor  in  trust,  to  rent  said 
lands  in  the  coimty  of  McLean  aforesaid,  making  all 
leases  in  writing  and  for  such  time  or  times,  not  to 
.exceed  twenty  (20)  years,  as  may  be  deemed  most 
advantageous  to  my  estate.  Out  of  the  net  proceeds 
of  the  rents  and  profits,  my  said  executor  or  trustee 
shall  pay  from  time  to  time  all  my  just  debts  and  the 
legacies  which  my  personal  property  is  insufficient  to 
pay,  and  the  annuities  herein  created.  It  being  my 
true  intent  and  meaning  that  legacies  and  annuities 
herein  provided  for  shall  be  paid  out  of  the  income  of 
my  said  estate,  and  the  power  to  renew  mortgages  or 
borrow  money,  by  my  executor  or  trustee,  is  for  the 
sole  purpose  of  enabling  my  executor,  trustee  and  his 
successor  in  trust,  to  renew  mortgages  or  borrow  money 
for  the  purpose  of  paying  my  indebtedness,  and  such 
mortgages  or  debts  so  created  by  my  said  executor  or 
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trustee,  are  to  be  discharged  out  of  the  rents  and 
profits  of  said  lands  in  the  County  of  McLean.  All 
legacies  and  annuities  are  to  be  paid  out  of  the  income, 
rents  and  profits  of  said  last  named  lands,  when  prac- 
ticable, excepting  that  nothing  herein  contained  shall 
prohibit  my  said  executor  or  trustee  from  paying  any 
specific  legacy  from  my  personalty  after  my  debts  are 
paid.'^ 

The  twenty-second  reads  as  follows : 

''Out  of  the  rents  and  profits  of  said  lands  in  the 
County  of  McLean,  I  direct  that  my  said  executor  and 
trustee  shall  first  pay  the  taxes,  insurance  and  neces- 
sary repairs  and  expenses  of  said  trust.  He  shall  next 
pay  to  my  wife  Sabina  Moore  the  sum  of  $2,000  an- 
nually as  long  as  she  shall  live,  as  hereinbefore  pro- 
vided. The  annuity  to  Phoebe  K.  Hitt  shall  next  be 
paid  amounting  to  $1,000  per  annum;  the  annuity  to 
Martha  A.  Booth  of  $1,000  as  hereinbefore  provided 
shall  next  be  paid;  the  annuity  to  Joseph  Denny  of 
$500  shall  then  next  be  paid.  After  these  payments 
are  made  annually,  the  residue  of  the  net  income  shall 
be  applied  to  the  payment  of  my  debts  as  rapidly  as 
the  same  can  be  paid  from  year  to  year  until  my  entire 
indebtedness  is  fully  paid.     *     *     *'* 

The  twenty-third  is  as  follows : 

''I  further  will  and  direct  that  after  the  payment 
of  my  debts,  funeral  expenses,  costs  and  expenses  of 
administration  and  other  necessary  expenses,  that  the 
net  proceeds  of  the  income  of  my  lands  in  the  said 
County  of  McLean,  after  paying  the  annuities  herein- 
before enumerated  in  the  preceding  clause  of  this  will, 
be  paid  by  said  trustee  or  his  successor  in  trust,  as 
follows,  until  the  sale  of  said  lands.     *     *     *'^ 

The  decree  finds  that  under  the  terms  of  the  will 
and  by  reason  of  the  renunciation  of  the  widow,  the 
widow  became  the  owner  of  one-half  of  all  the  lands 
in  fee,  after  the  payment  of  the  debts;  that  Kincaid, 
as  trustee,  under  the  fourth  and  seventh  clauses  of 
the  will,  became  vested  with  the  legal  title  to  one-half 
of  all  the  lands  in  McLean  county,  and  under  the  sixth 
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and  seventh  clauses,  to  one-half  of  certain  of  the  lands 
in  DeWitt  county ;  that  under  the  fifth  clause  the  trus- 
tees of  schools  became  vested  with  the  title  to  the 
remainder  of  the  DeWitt  county  lands ;  that  by  reason 
of  the  widow's  renunciation,  all  of  the  annuities,  ex- 
cept the  annual  compensation  to  Martha  Booth,  should 
be  abated  one-half,  but  that  the  annuity  of  $1,000  to 
said  Martha  Booth,  being  a  provision  for  services  to 
be  rendered  to  the  widow,  should  not  be  abated. 

The  decree  charges  one-half  of  the  indebtedness,  ex- 
clusive of  the  costs  and  expenses  of  administration, 
to  the  widow  and  directs  Kincaid  as  trustee  of  the 
DeWitt  county  lands  to  pay  the  remaining  one-half 
thereof  out  of  the  rents  and  income  from  said  lands, 
and  to  pay  from  the  same  source  all  specific  money 
legacies  other  than  annuities,  the  $3,000  provided  for 
the  erection  of  a  monument,  and  the  costs  and  expenses 
of  administration.  It  is  further  decreed  that  the  an- 
nuities to  Mrs.  Hitt  and  Joseph  Denny,  as  abated,  be 
paid  from  the  income  of  the  McLean  county  lands. 
From  said  decree  Joseph  Denny,  George  M.  Kincaid, 
trustee,  and  the  trustees  of  schools,  appeal.  No  com- 
plaint is  made  of  the  decree,  except  insofar  as  it  re- 
duces the  annuities  of  Denny  and  Mrs.  Hitt,  and 
charges  the  income  from  the  DeWitt  county  lands  with 
the  payment  of  one-half  of  the  indebtedness  of  the 
estate,  with  the  payment  of  all  the  specific  legacies 
other  than  annuities,  and  with  the  $3,000  provided  for 
a  monument,  and  with  the  costs  and  expenses  of  ad- 
ministration, instead  of  charging  any  portion  thereof 
upon  the  income  of  the  McLean  county  lands. 

Barry  &  Morrissey  and  Herrick  &  Herrick,  for 
appellants. 

E.  W.  Mills,  for  appellees. 

Mb.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 
It  is  contended  in  behalf  of  Joseph  Denny  and  Phoebe 
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K.  Hitt  that  the  annuities  to  them  respectively  should 
not  have  been  abated.  That  section  79  of  the  Adminis- 
tration Act  is  intended  to  apply  only  as  between 
legatees  of  the  same  class;  that  said  annuities,  being 
specific  legacies,  should  not  be  abated  for  the  benefit 
of  the  residuary  legatees.  Said  section  provides,  in 
substance,  that  where  a  widow  renounces  all  benefit 
under  a  will,  and  the  legacies  and  bequests  therein  con- 
tained to  other  persons,  shall  in  consequence  thereof 
become  diminished  in  amount,  quantity  or  value,  it 
shall  be  the  duty  of  the  court  upon  settlement  of  the 
estate  to  abate  from  such  legacies  and  bequests  in 
such  manner  as  to  equalize  the  loss  sustained  in  cor- 
responding ratio  to  the  several  amounts  of  such  leg- 
acies and  bequests  according  to  the  amount  or  intrinsic 
value  of  each.  Eev.  Stat.  1905,  118.  In  support  of 
such  contention,  counsel  rely  chiefly  upon  the  case  of 
Lewis  V.  Sedgwick,  223  111.  213,  where  it  is  said: 
<  < «  •  «  j£  ^.jjg  estate  for  any  reason  should  turn  out 
to  be  less  than  the  testator  anticipated,  or  if  for  any 
reason  there  is  required  an  abatement  as  to  any  of  the 
legacies,  general  legacies  or  residuary  funds  must  first 
be  abated  before  any  abatement  of  the  specific  legacies 
could  be  required.  We  are  of  opinion  that  the  shares 
of  *  *  *  stock  disposed  of  *  *  *  are  specific 
legacies.  The  residuary  fund  under  the  will  may  be 
classed  as  a  general  legacy.  Section  79,  for  the  equal- 
izing of  legacies,  was  passed  in  substantially  the  same 
form  as  at  present,  in  1845.  It  is  to  be  presumed  that 
the  legislature  had  in  mind  the  law  requiring  general 
legacies  first  to  be  abated  before  trenching  upon  the 
funds  of  the  specific  legatees.  We  do  not  believe  it 
was  their  intention  to  make  a  different  rule  in  the  case 
of  renunciation  affecting  legatees  than  in  other  cases 
where  legacies  were  diminished  or  increased,  but  rather 
to  apply  the  same  rule.  Such  is  the  construction  we 
give  to  this  statute." 

The  court  there  defines  ** specific  legacies"  in  the 
following  language:     **The  general  rule  has  always 
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been  that  a  specific  legacy  is  a  gift  of  a  specific  part 
of  the  testator's  estate,  identified  and  distinguished 
from  all  things  of  the  same  kind,  and  can  only  be  satis- 
fied by  the  delivery  of  that  particular  thing.'* 

All  pecuniary  bequests  not  within  the  foregoing 
definition,  and  it  is  manifest  that  those  here  involved 
are  not,  are  ordinarily  termed  general  legacies,  whether 
directed  to  be  paid  in  gross  or  in  installments  at  stated 
periods,  and  neither  is  entitled  to  priority  over  the 
others,  in  case  an  abatement  is  necessary,  unless  a 
different  intention  appears  from  the  will  itself.  Will- 
iams on  Executors,  p.  1367;  Emery  v.  Batchelder,  78 
Me.  233;  University  Appeal,  97  Pa.  St.  187;  Woerner 
on  Adm.,  p.  452.  But  while  the  so-called  specific  leg- 
acies and  the  annuities  here  in  question,  stand  upon 
the  same  footing  as  to  propriety,  we  do  not  think  it  is 
contemplated  by  the  statute  that  such  general  legacies 
should  abate  for  the  benefit  of  residuary  legatees.  Nor 
does  the  Lewis  case,  supra,  so  hold.  It  is  undoubtedly 
true,  as  is  there  stated,  that  under  the  statute  general 
or  residuary  legacies  must  abate  for  the  benefit  of 
specific  legacies  if  necessary.  That  is  to  say,  that  when 
no  residuum  exists,  the  general  legacies  must  abate 
for  the  benefit  of  specific  legacies.  We  do  not  under- 
stand, however,  that  where  there  is  ample  estate  to 
pay  both  specific  and  general  legacies,  the  latter  must 
abate  for  the  benefit  of  residuary  legatees.  Residuary 
legacies  carry  only  that  which  is  left  after  all  express 
or  prior  dispositions  of  the  testator  have  been  satis- 
fied ;  hence  residuary  legatees  can  in  no  case  call  upon 
general  or  specific  legatees  to  abate  unless  it  is  ex- 
pressly so  provided  by  the  terms  of  the  will.  2  Redf. 
on  Wills,  451;  Wcerner  on  Adm.,  452. 

We  think  the  chancellor  properly  held  that  the  land 
located  in  DeWitt  county  was  alone  chargeable  with 
the  payment  of  the  money  legacies  other  than  the  an- 
nuities, the  fund  provided  for  the  erection  of  a  monu- 
ment, and  the  costs  and  expenses  of  administering  the 
estate.    While  there  are  general  expressions  in  other 
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clauses  of  the  will  which  seem  contradictory  thereto 
and  inconsistent  therewith,  we  are  satisfied  from  a 
consideration  of  the  entire  will  that  the  intention  of 
the  testator  is  expressed  by  the  sixth  clause,  which, 
in  effect,  charges  the  same  upon  the  DeWitt  county 
lands  alone.  Moreover,  in  view  of  the  fact  that  all 
of  the  real  estate  is  subject  to  be  charged  with  the 
payment  of  the  debts  and  costs  and  expenses  of  ad- 
ministration, in  the  event  that  it  should  become  neces- 
sary to  resort  thereto,  insofar  as  such  debts  and  costs 
are  concerned,  the  expressions  contained  in  the  clauses 
other  than  the  sixth  are  not  necessarily  in  conflict  or 
inconsistent  therewith. 

In  this  particular  the  decree  of  the  Circuit  Court 
is  affirmed.  Insofar  as  it  abates  the  annuities  to 
Joseph  Denny  and  Phoebe  K.  Hitt  it  is  reversed. 
The  cause  is  therefore  remanded  with  directions  to 
the  Circuit  Court  to  proceed  in  accordance  with  the 
views  herein  expressed. 

Affirmed  in  part,  reversed  in  part,  and  remanded  with 
directions. 


Trustees  of  Schools  v,  George  !!•  Moore  et  aL 

This  case  is  controlled  by  the  decision  in  Kincaid  et  al.  v. 
Moore  et  al.,  ante,  p.  23. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  McLean 
county;  the  Hon.  Colostin  D.  Mters,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1907.  Affirmed  in  part,  reversed 
in  part  and  remanded  with  directions.  Opinion  filed  December 
7,  1907. 

Barry  &  Morrissey  and  Herrick  &  Herrick,  for  ap- 
pellants. 

E.  W.  Mills,  for  appellees. 
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Pbb  Curiam:  This  is  an  appeal  from  the  decree 
involved  and  considered  in  Kincaid  et  al.  v.  Moore  et 
al.,  ante,  p.  23. 

In  accordance  with  the  views  there  expressed  and 
the  conclusions  reached,  the  decree  is  reversed  in  part, 
affirmed  in  part,  and  the  cause  remanded  with  direc- 
tions. 

Affirmed  in  part,  reversed  in  part,  and  remanded  with 
directions. 


Joseph  Benny  v.  George  H.  Moore  et  al. 

This  case  is  controlled  by  the  decision  in  Kincaid  et  al.  y. 
Moore  et  al.,  ante,  p.  23. 

BiU  in  chancery.  Appeal  from  the  Circuit  Court  of  McLean 
county;  the  Hon.  Colostin  D.  Myebs,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1907.  Affirmed  in  part,  reversed  in 
part  and  remanded  with  directions.  Opinion  filed  December  7, 
1907. 

Barby  &  MoRRissEY  and  Herbiok  &  Herrick,  for  ap- 
pellants. 

B.  W.  Mills,  for  appellees. 

Per  Curiam  :  This  is  an  appeal  from  the  decree  in- 
volved and  considered  in  Kincaid  et  al.  v.  Moore  et  ah, 
ante,  p.  23. 

In  accordance  with  the  views  there  expressed  and 
the  conclusions  reached,  the  decree  is  reversed  in  part, 
affirmed  in  part,  and  the  cause  remanded  with  direc- 
tions. 

Affirmed  in  part,  reversed  in  part,  and  remanded  with 
directions. 

Yol.  CXXXVIII  8 
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Chleago^  Wilmington  &  Yermlllon  Coal  Company  v. 
£11  Brooks. 

1.  Masteb  and  servant — upon  what  latter  may  rely,  A  servant 
has  a  right  to  rely  upon  the  presumption  that  his  master  has 
exercised  reasonable  care  in  furnishing  appliances  and  in  pro- 
viding a  proper  and  reasonably  safe  place  for  him  to  work. 

2.  Master  and  bebvant — what  will  preclude  recovery  by  latter. 
A  servant  is  not  to  be  permitted  to  recover  if  he  knows  of  two 
ways  of  performing  his  work  and  ignores  the  safe  and  adopts  the 
dangerous  method. 

3.  Negligence — when  charge  of,  not  answered  by  contention  that 
particular  construction  complained  of  ivas  an  engineering  problem. 
Held,  that  there  was  no  merit  in  the  contention  that  the  switch 
stand  complained  of  in  this  case  fell  within  the  rule  that  the 
manner  of  constructing  a  railroad  is  an  engineering  question  and 
that  a  railroad  company  is  not  required  to  adopt  any  particular 
method  of  construction  nor  any  particular  contrivance  or  device 
in  order  to  be  in  the  exercise  of  ordinary  care  for  the  safety  of 
its  employes.     . 

4.  Evidence — when  incompetent  as  introducing  collateral  is- 
sue. In  an  action  for  personal  injuries,  it  is  proper  to  refuse 
to  admit  evidence  that  no  previous  accident  had  occurred  at  the 
switch,  the  construction  of  which  was  complained  of  in  the  cause 
at  issue. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Sangamon  county;  the  Hon.  James  A.  Cbeighton,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1906.  Af- 
firmed.   Opinion  filed  November  22,  1907. 

Paiton  &  Patton,  for  appellant ;  George  C.  Mastin, 
of  counsel. 

Shutt,  Graham  &  Graham  and  James  H.  Murphy, 
for  appellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  appeal  is  prosecuted  by  the  defendant  to  re- 
verse a  judgment  in  the  sum  of  $5,000  entered  against 
it  by  the  Circuit  Court  in  an  action  in  case  for  the  re- 
covery of  damages  for  personal  injuries. 
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The  declaration  consisted  of  an  original  connt  and 
an  additional  connt.  The  original  connt  charges  that 
the  plaintiff  was  a  driver  in  the  employ  of  the  defend- 
ant, in  its  coal  mine;  that  it  was  the  dnty  of  the 
plaintiff,  and  he  was  directed  by  defendant,  to  place 
a  car  of  coal  on  a  track;  that  at  snch  track  was  a 
switch  lever  and  apparatus  that  was  dangerously  and 
improperly  constructed;  that  while  in  the  exercise  of 
due  care,  the  plaintiff  was  injured  by  reason  of  tho 
dangerous  and  improper  construction  thereof.  The 
additional  count  is  the  same,  except  that  it  charges 
that  the  lever  was  so  broken  and  out  of  repair  that 
it  was  dangerous,  and  in  consequence  of  such  condi- 
tion the  plaintiff  was  injured. 

At  the  close  of  all  the  evidence,  a  motion  for  a 
peremptory  instruction  was  made  by  the  defendant, 
on  the  ground  that  the  evidence  failed  to  show  that 
the  plaintiff  was  directed  to  place  the  car  on  sucj) 
track.  The  plaintiff  then,  by  leave  of  court,  amended 
both  counts,  by  striking  out  the  allegation  as  to  a 
direction,  leaving  them  with  a  simple  allegation  that 
it  was  the  duty  of  appellee  to  place  the  car  on  such 
track.  The  defendant  thereupon  made  a  motion  for 
a  continuance,  supported  by  affidavit,  which  was  over- 
ruled upon  the  agreement  by  the  plaintiff  to  admit  a 
part  of  the  matter  set  out  in  the  affidavit.  Exceptions 
were  duly  preserved.  No  further  evidence  was  offered 
and  the  peremptory  instruction  was  again  asked  and 
refused. 

The  evidence  discloses  the  following  facts :  Appel- 
lant is  the  owner  and  operator  of  a  coal  mine  at 
Thayer,  Illinois.  Appellee,  who  was  forty-five  years 
of  age,  had  been  in  its  employ  for  about  five  years 
prior  to  the  date  of  the  accident,  part  of  the  time  as 
a  coal  digger,  and  the  last  three  months  as  a  night 
driver.  As  a  night  driver,  it  was  his  duty  to  move 
machines,  clean  up  entry,  and  in  general  do  such  work 
as  required  the  driving  of  a  mule  in  the  mine  at  night. 

Shortly  before  he  was  injured,  at  about  two  o'clock 
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in  the  morning,  appellee  and  two  other  employes,  by 
direction  of  the  ''night  boss,''  went  to  a  point  abont 
2,000  feet  from  the  hoisting  shaft  and  near  where  the 
right  entry  tnrned  into  the  main  shaft,  to  pick  up 
and  load  some  loose  coal  which  was  scattered  in  the 
main  entry.  They  took  with  them  an  empty  car,  drawn 
by  a  mule  in  charge  of  appellee.  Running  through 
the  main  entry  was  a  main  track,  upon  which,  at  the 
junction  with  the  third  right  entry,  loaded  cars  were 
collected  in  trains  and  afterward  hauled  by  an  electric 
motor  to  the  bottom  of  the  hoisting  shaft.  At  the 
junction  of  the  main  and  third  right  entries  was  a 
side  track,  connected  with  the  main  track  by  a  switch. 
After  the  cars  were  unloaded  at  the  shaft,  they  were 
hauled  in  trains  by  the  motor  back  into  the  mine,  and, 
by  a  ** flying  switch,"  thrown  in  upon  the  side  track, 
which  was  known  as  the  ''empty"  track.  The  switch 
was  equipped  with  a  lever  whereby  it  could  be  thrown 
so  as  to  connect  or  disconnect  the  "empty"  track  with 
the  main  track.  The  switch  in  question  differed  from 
ordinary  railroad  switches,  in  that  instead  of  having 
parallel  switch  rails  which  would  move  back  and  forth 
in  response  to  the  movements  of  the  lever,  they  were 
equipped  with  two  inside  rails,  known  as  "bridle" 
rails,  four  feet  in  length,  which  moved  on  pivots.  The 
lever  of  an  ordinary  switch  is  so  constructed  that 
when  the  switch  points  are  set  for  one  track,  the  lever 
lies  flat  on  the  ground,  and  to  change  the  points  to 
the  other  track  the  lever  must  be  lifted,  carried  around 
a  semi-circle  and  dropped  on  the  ground  upon  the 
opposite  side.  The  lever  here  in  question  was  so  con- 
structed that  when  the  switch  points  were  set  for  the 
right-hand  or  empty  track,  it  lay  flat  on  the  ground, 
pointing  to  the  track,  and  in  order  to  change  the  points 
so  that  the  motor  would  go  on  the  left  hand  or  load 
track,  it  was  only  necessary  to  lift  the  lever  and  bring 
it  to  a  vertical  or  perpendicular  position,  moving  it 
through  half  of  a  semi-circle.  To  let  the  empty  cars 
run  in  on  the  empty  track,  the  operator  simply  pushed 
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the  lever  down  from  its  vertical  position  and,  by  its 
own  weight  and  the  force  of  the  pnsh,  cansed  it  to 
fall  qnickly  down  to  its  first  position,  opening  the 
empty  track.  The  boy  who  usually  operated  the  switclj 
was  provided  with  a  board  having  a  notch  cut  in  one 
end  and  with  which  he  fastened  the  lever  in  the  ver- 
tical position  when  he  left  at  night,  so  that  the  switch 
would  be  open  for  the  load  track,  by  propping  the 
end  of  the  board  against  the  rail  and  wedging  the 
lever  back  in  the  notch  in  the  other  end.  When  the 
boy  left  his  post  for  the  last  time  preceding  the  acci- 
dent, he  fastened  the  lever  back  with  the  device  sup- 
plied for  that  purpose,  and  left  the  switch  set  and 
open  for  the  load  track.  After  appellee  and  his  com- 
panions had  loaded  the  car,  appellee  concluded  to  take 
the  loaded  car  into  the  third  right  entry,  place  it  on 
the  load  track  and  get  another  empty  car  from  the 
empty  track.  When  the  switch  was  reached,  appellee 
stopped  his  mule,  went  forward  and  attempted  to  ad- 
just the  switch  so  that  the  car  would  run  on  the  load 
track,  by  raising  the  lever  to  a  vertical  position.  He 
then  started  the  mule,  and  walked  beside  it,  on  the 
empty  track.  The  jarring  of  the  rails  caused  the  lever 
to  fall,  thus  effecting  a  connection  with  the  empty 
track.  As  the  car  reached  the  frog,  appellee's  com- 
panions saw  it  was  going  on  the  empty  instead  of  the 
load  track,  and  immediately  held  back  on  the  car  and 
called  out  to  appellee  to  warn  him,  but  being  hemmed 
in,  he  was  unable  to  avoid  the  car  as  it  approached, 
and  as  it  came  down  the  empty  track,  was  caught  be- 
tween it  and  the  end  of  an  ^mpty  car  standing  west 
of  the  frog.  His  right  leg  was  so  crushed  as  to  render 
it  necessary  to  amputate  it  above  the  knee. 

There  was  evidence  tending  to  show  that  the  un- 
usual construction  and  mode  of  operating  the  switch 
were  adopted  in  order  that  coal  cars  might  be  rapidly 
handled  by  the  electric  motor;  that  to  make  flying 
switches  it  was  essential  that  the  switch  rails  should 
be  thrown  in  much  less  time  than  was  possible  by  the 
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use  of  an  ordinary  switch.  There  is  evidence  tending 
to  show  further  that  appellee  never  before  had  occa- 
sion to  use  or  adjust  the  switch  in  question  and  had 
no  knowledge  of  its  peculiar  construction  and  mode 
of  operation,  although  he  had  seen  one  of  a  similar 
character  in  another  part  of  the  mine,  upon  which  a 
hook  was  used  to  hold  the  lever  in  an  upright  position. 

It  is  urged  as  grounds  for  reversal  that  the  main- 
tenance of  the  switch  apparatus  as  designed  and  con- 
structed was  not  negligence;  that  appellant  owed  no 
duty  to  appellee  with  respect  to  the  3witch,  becauso 
appellee  was  not  in  a  place  where  his  duty  required 
him  to  be  when  he  went  into  the  third. right  entry; 
that  appellee  was  guilty  of  contributory  negligence  in 
going  into  said  entry  and  in  his  conduct  when  therein, 
and  that  the  danger  attending  the  use  of  the  switch 
was  an  ordinary  risk  which  he  assumed  by  virtue  of 
his  employment.  These  questions  of  fact  were,  by 
instructions  given  at  the  request  of  counsel  for  appel- 
lant, all  submitted  to  the  jury  for  their  determination, 
and  there  is  ample  evidence  in  the  record  to  support 
the  findings  of  the  jury  thereon  adversely  to  appellant. 
There  is  evidence  tending  to  show  that  the  switch 
stand,  as  constructed,  was  an  unsafe  appliance,  and 
out  of  repair ;  that  the  same  rendered  the  place  where 
appellee  was  injured  an  unsafe  place  to  work,  and 
further  that  appellee  was  unaware  of  the  danger  at- 
tendant upon  the  use  of  the  same,  and  by  the  exercise 
of  ordinary  care  and  judgment  could  not  have  compre- 
hended such  danger. 

It  was  obviously  the  duty  of  appellee  to  his  em- 
ployer to  gather  and  remove  the  coal  with  reasonable 
diligence.  If  the  jury  believed  from  the  evidence  that 
appellee  was  reasonably  warranted  in  the  belief  that, 
in  order  to  remove  the  coal  in  the  most  expeditious 
and  economical  way,  it  was  necessary  to  place  the 
car  upon  the  load  track  in  the  entry  in  question,  and 
that  the  method  followed  by  him  in  so  doing  would 
have  been  safe  and  proper  under  ordinary  circum- 
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stances,  they  were  warranted  in  finding  that  he  was 
in  the  performance  of  a  necessary  duty  at  the  time 
and  place  he  was  injured,  although  such  course  might 
not  have  been  the  only  one  open  to  him.  If  he  was 
unaware  of  the  dangerous  condition  and  mode  of  oper- 
ating the  switch,  he  was  manifestly  not  guilty  of  con- 
tributory negligence.  He  had  the  right  to  rely  upon 
the  presumption  that  appellant  had  exercised  reason- 
able care  in  furnishing  appliances  and  in  providing 
a  proper  and  reasonably  safe  place  for  him  to  work. 
If,  in  the  absence  of  knowledge  of  the  defective  con- 
struction of  the  switch,  he  attempted  to  operate  the 
same  in  the  necessary  and  usual  course  of  his  employ- 
ment, it  cannot  be  said  that  he  assumed  the  attendant 
risk. 

Appellee  was  not  directed  to  do  the  work  in  a 
specific  manner,  but  was  given  a  general  order  to  per- 
form the  same  and  was  left  to  exercise  his  own  dis- 
cretion. We  agree  with  counsel  for  appellant  that  if 
f;here  were  two  ways  equally  open  to  him,  one  of  which 
he  knew  or  should  have  known  to  be  dangerous  and  the 
other  to  be  safe,  he  selected  the  unsafe  method  through 
heedlessness  or  because  it  involved  less  exertion  or 
his  part,  he  could  not  recover  for  injuries  received 
thereby.  The  evidence,  however,  does  not  establish 
such  state  of  facts  and  the  rule  is  inapplicable. 

There  is  no  merit  in  the  contention  that  the  switch 
stand  in  question  falls  within  the  rule  that  the  manner 
of  constructing  a  railroad  is  an  engineering  question 
and  that  a  railroad  company  is  not  required  to  adopt 
any  particular  method  of  construction  nor  any  par- 
ticular contrivance  or  device  in  order  to  be  in  the 
exercise  of  ordinary  care  for  the  safety  of  its  em- 
ployes. C.  &  E.  L  R.  K.  Co.  V.  DriscoU,  176  111.  330; 
I.  C.  B.  R.  Co.  V.  Campbell,  170  111.  163.  Such  rule 
is  not  applicable  to  devices  or  structures  of  the  char- 
acter here  in  question.  C.  &  A.  Ry.  Co.  v.  Howell,  109 
App.  546;  M.  &  0.  R.  R.  Co.  v.  Vallowe,  115  App.  621. 

It  is  contended  by  appellant  that  the  amendment  of 
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the  declaration  substantially  changed  the  character  of 
the  proof  necessary  to  be  produced  by  appellee  and 
that  it  therefore  had  a  right  to  have  the  cause  con- 
tinued so  as  to  enable  it  to  fully  present  its  defense. 
We  do  not  think  that  appellant  was  prejudiced  by  the 
refusal  to  grant  the  motion  for  a  continuance.  A  num- 
ber of  the  facts  set  up  by  the  affidavit  filed  in  support 
of  the  motion  were  admitted  by  appellee.  Such  of 
them  as  were  not,  were  clearly  in  controversy  under 
the  issues  formed  by  the  original  declaration. 

The  trial  court  properly  refused  to  admit  evidence 
that  no  previous  accident  had  occurred  at  the  switch. 
M.  &  0.  E.  R.  Co.  V.  Vallowe,  214  111.  124;  Hodges  v. 
Bearse,  129  111.  87. 

The  evidence  tending  to  show  that  the  third  right 
entry  was  a  convenient  place  to  take  the  coal  was 
proper  to  be  considered  by  the  jury  in  determining 
whether  or  not  appellee  was  engaged  in  the  line  of 
his  duty  when  injured,  and  the  court  did  not  err  in 
admitting  the  same. 

The  rulings  of  the  trial  court  upon  the  instructions 
were  not  inharmonious  with  the  foregoing  views. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


Henry  D.  Laughlin  y.  Thomas  Inman. 

1.  Evidence — what  does  not  tend  to  show  condition  of  cattle  at 
the  time  of  delivery.  A  letter  from  a  third  party  stating  that 
cowB  delivered  by  a  carrier  were  In  bad  condition,  is  no  evidence 
of  such  condition  at  such  time,  even  though  such  letter  was  per- 
mitted to  be  read  in  evidence  without  objection. 

2.  Vebdict — when  not  disturbed  as  against  the  evidence.  A 
verdict  will  not  be  set  aside  on  review  on  the  ground  that  it  is 
against  the  weight  of  the  evidence  unless  clearly  and  manifestly 
sa 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creiohton,  Judge,  presiding.     Heard  in   this 
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court  at  the  November  term,  1906.    Affirmed.    Opinl<m  filed  June 
1,  1907.    Rehearing  denied  November  26,  1907. 

W.  L.  Gboss  and  Wiu-iam  E.  Moss,  for  appellant. 
E.  D.  McQowAN  and  Patton  &  Patton,  for  appellee. 

Mb.  Justice  Putbrbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  assumpsit  by  appellant  against 
appellee.  A  trial  by  jury  in  the  Circuit  Court  resulted 
in  a  judgment  in  favor  of  the  plaintiff  for  $149.35. 
The  plaintiff  seeks  to  reverse  the  same  upon  the  ground 
that  the  verdict  and  judgment  are  inadequate. 

The  declaration  consists  of  a  special  count  and  the 
common  counts.  By  the  special  count  it  is  averred 
that  the  plaintiff  purchased  two  cows  of  the  defendant 
and  paid  for  them,  and  in  consideration  thereof,  the 
defendant  agreed  to  deliver  them  to  the  plaintiff  at 
Chicago  in  good  condition  and  to  accompany  them  in 
person  or  send  the  same  in  charge  of  some  careful 
and  competent  person,  and  assigns  a  breach  of  the 
contract  that  the  defendant  shipped  said  cows  by  rail 
without  an  attendant  and  without  taking  proper  care 
of  them,  whereby  they  were  delivered  to  the  plaintiff 
in  Chicago  in  bad  condition  and  almost  ruined,  and 
for  a  long  time  were  ill  and  near  to  death,  by  reason 
of  which  they  were  depreciated  in  value  and  sold  by 
the  plaintiff  at  a  loss  **  through  the  failure  of  the  de- 
fendant to  accompany  said  cattle  to  Chicago  in  person 
or  send  them  in  charge  of  some  equally  careful  and 
competent  person,  and  to  deliver  them  to  the  plaintiff 
in  good  condition.'' 

By  the  common  counts,  the  plaintiff  seeks  to  recover 
for  money  had  and  received.  The  defendant  filed  the 
plea  of  general  issue  and  a  counter-claim  for  services 
claimed  to  have  been  rendered  by  him  in  superintend- 
ing a  dairy  test  pf  the  product  of  ** Brown  Swiss'* 
cows  at  the  Buffalo  Exposition,  and  expenses  incurred 
by  him  in  connection  therewith. 
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At  the  close  of  all  the  evidence,  the  court  instructed 
the  jury  that  there  was  no  evidence  in  the  record  tend- 
ing to  sustain  the  special  count  of  the  declaration. 

The  evidence  tends  to  show  that  appellant  purchased 
of  appellee,  at  Hanover,  Wisconsin,  two  thoroughbred 
Brown  Swiss  cattle  for  the  sum  of  $550,  to  be  deliv- 
ered at  Chicago,  Illinois,  in  good  condition,  and  that 
appellee  agreed  either  to  accompany  said  cattle  to 
Chicago  or  send  them  in  charge  of  some  competent 
and  careful  person.  That  upon  the  arrival  of  the 
cows  at  Chicago,  appellee's  agent,  one  Widmer,  to 
whom  they  were  consigned,  immediately  reshipped 
them  to  Rahway,  New  Jersey.  It  was  attempted  on 
the  trial  to  show  the  condition  of  the  cows  after  their 
arrival  at  Eahway.  The  court  held  that  inasmuch  as 
the  place  of  delivery  was  Chicago,  the  burden  was 
upon  appellant  to  show  that  the  injuries  complained 
of  were  received  while  they  were  in  transit  from  Han- 
over to  Chicago,  and  that  proof  of  their  condition  at 
Eahway  was  not  admissible  upon  the  question  of  dam- 
ages. The  only  evidence  tending  to  show  that  the 
cows  were  injured  while  in  transit  from  Hanover  to 
Chicago,  was  the  reading  by  appellee  of  a  portion  of 
a  letter  received  by  him  from  Widmer  to  the  effect 
that  the  cows  were  in  bad  condition  when  they  arrived 
at  Eahway,  which  portion  of  the  letter  appellant 
claimed  to  have  read  to  appellee.  Notwithstanding  no 
objection  was  interposed  by  appellee  to  the  reading 
of  the  letter,  it  was  nevertheless  incompetent  for  the 
purpose  of  showing  the  condition  of  the  cows.  It 
was  but  an  unsworn  statement  by  Widmer,  who  was 
not  called  as  a  witness  on  the  trial.  The  fact  that  it 
was  communicated  to  appellee,  cannot'  be  held  to  be 
an  admission  by  him  as  to  its  truth.  There  being  no 
competent  evidence  in  the  record  as  to  the  condition 
of  the  cows  upon  their  arrival  at  Chicago,  the  instruc- 
tion of  the  court  was  proper. 

For  this  reason  the  court  did  not  err  in  refusing 
to  instruct  the  jury,  upon  the  request  of  plaintiff,  that 
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drcninstantial  evidence  was  competent  to  show  when 
and  where,  if  at  all,  the  cattle  in  question  were  in- 
jured, and  that  it  was  not  required  of  plarutiff  to 
make  direct  proof  of  the  charge  that  they  were  in- 
jured in  transit  between  Hanover  and  Chicago. 

The  evidence  upon  the  issue  as  to  whether  appellant 
agreed  to  pay  appellee  $600  for  his  services  as  super- 
intendent of  the  *' dairy  tesf  at  Buffalo,  was  conflict- 
ing. Appellee  testified  that  it  was  so  agreed,  while 
appellant  testified  to  the  contrary.  The  question  in- 
volved the  credibility  of  the  respective  parties  and  the 
weight  to  be  given  to  their  testimony,  and  was  pecul- 
iarly and  exclusively  for  the  determination  of  the  jury. 

It  is  urged  that  the  judgment  should  be  reversed 
for  the  reason  that  while  appellant's  counsel,  in  argu- 
ment to  the  jury,  asked  for  a  verdict  in  his  favor  of 
$312.37,  and  appellee's  counsel,  on  the  contrary, 
daimed  $425.28  to  be  due  appellee,  the  jury  returned 
a  verdict  not  in  accordance  with  either  claim.  There 
was  practically  no  controversy  over  the  items  of 
account  between  the  parties,  other  than  the  claims  for 
services.  It  is  apparent  that  the  jury,  doubtless  act- 
ing upon  a  letter  in  evidence  from  appellee  to  appel- 
lant dated  June  19,  1903,  in  which  appellee  offered 
to  accept  $100  for  his  services,  allowed  him  that  sum. 
In  view  of  the  conflict  in  the  evidence  upon  the  ques- 
tion, we  would  not  have  felt  warranted  in  disturbing 
the  verdict,  had  the  claim  for  services  been  fully 
allowed,  or  disallowed  in  toto. 

While  compromise  verdicts  are  not,  as  a  rule,  to  be 
approved,  we  are  not  prepared  to  say  that  the  present 
verdict  was  so  clearly  against  the  evidence  as  to  war- 
rant us  in  disturbing  the  same. 

The  judgment  of  the  Circuit  Court  is  therefore 
affirmed. 

A^rmed. 
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H,  A.  Rogers  &  Co.  t.  Miles  A,  Leaeli. 

Vebdict — when  not  disturbed  as  against  the  evidence.  A  ver- 
dict will  not  be  set  aside  on  review  on  the  ground  that  it  is 
against  the  weight  of  the  evidence  unless  clei^rly  and  manifestly 
so. 

Assumpsit.     Appeal  from  the  Circuit  Court  of  Logan  county; 

the   Hon.   Thomas   M.   Habbis,   Judge,   presiding.  Heard   in   this 

court  at  the  May  term,  1907.     Affirmed.     Opinion  filed  December 
7.  1907. 

S.  L.  WauliACb,  for  appellants. 
Blinn  &  Covey,  for  appellee. 

Mb,  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

This  cause  was  before  this  court  on  appeal  at  the 
November  term,  1905,  at  which  time  a  former  judg- 
ment was  reversed  and  the  cause  remanded.  127  111. 
App.  199.  After  remandment,  it  was  again  tried  and 
a  verdict  returned  in  favor  of  the  defendant  for  $40.21. 
Judgment  was  rendered  thereon,  from  which  the 
plaintiff  again  appeals.  In  our  former  opinion  we 
held  that  the  weight  of  the  com  shipped  by  appellee 
to  appellant  was,  under  the  contract,  to  be  determined 
and  certified  to  by  persons  whose  acts  in  that  regard 
were  official  within  the  uniform  custom  and  trade 
usages  then  prevailing  in  the  city  of  New  Orleans, 
and  that  in  the  absence  of  proof  of  fraud,  appellee 
would  be  bound  thereby.  We  adhere  to  the  views  there 
expressed  and  now  hold  further  that  if  upon  the  pres- 
ent trial  it  had  been  shown  that  all  of  the  corn  shipped 
by  appellee  had  been  in  fact  weighed  by  the  persons 
whom  the  evidence  shows  assumed  that  duty,  the 
weights  certified  by  such  persons  would  have  consti- 
tuted ''New  Orleans  official  weights*'  within  the  mean- 
ing and  intendment  of  the  contract.  The  present  rec- 
ord, however,  fails  to  show  that  such  was  the  fact. 
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While  it  does  appear  that  a  portion,  at  least,  of  the 
com  in  question  was  weighed  and  certified  by  the 
proper  parties,  there  is  no  evidence  showing  that  all 
the  com  was  actually  weighed.  The  deposition  of  one 
McManness,  taken  at  the  instance  of  appellant,  devel- 
oped the  fact  that  upon  the  arrival  of  the  cars  at 
New  Orleans,  the  com  was  taken  therefrom  in  sacks 
by  the  men  who  unloaded  the  cars  and  then  by  them 
hauled  to  the  scales  some  distance  away,  where  the 
filled  sacks  were  weighed  by  the  witness  and  other 
weigh-piasters,  who  then  certified  to  the  total  weight 
of  the  com  received  by  them  in  sacks,  but  that  such 
weigh-masters  paid  no  attention  to  the  unloading  of 
the  cars  and  were  unable  to  state  that  all  of  the  grain 
in  the  several  cars  was  sacked,  or  whether,  if  sacked, 
all  of  the  sacks  were  hauled  to  the  scales  and  weighed. 
In  the  absence  of  such  proof  we  are  constrained  to 
hold  that  appellee  was  not  boimd  by  the  weights  cer- 
tified, which  obviously  included  such  corn  only  as  was 
delivered  to  the  weigh-masters. 

The  trial  court  therefore  properly  admitted  evidence 
as  to  the  weight  of  the  com  at  the  place  of  its  ship- 
ment, and  its  actual  weight  at  New  Orleans  became 
a  question  for  the  determination  of  the  jury  from  all 
of  the  facts  and  circumstances  in  evidence. 

The  evidence  adduced  by  appellee  upon  that  issue 
tends  to  show  that  the  cars  in  which  the  grain  was 
shipped  were  in  good  condition  when  loaded  at  Corn- 
land.  It  does  not  appear  that  upon  the  arrival  of  the 
same  at  New  Orleans  they  were  in  other  than  good 
order.  There  is  evidence  tending  to  substantiate  ap- 
pellee ^s  claim  as  to  the  number  of  bushels  of  com 
loaded  in  each  of  the  cars  in  controversy,  at  Cornland. 
Acting  upon  this  evidence,  the  jury  were  not  unwar- 
ranted in  returning  the  present  verdict,  and  we  will 
not  disturb  the  judgment  rendered  thereon. 

Affirmed. 
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Lonls  Smith  t.  John  Slaughter. 

1.  Sesvicb  by  publioation — when  valid  in  action  instituted  "be- 
fore justice.  Held,  that  section  19  of  theJustlceB  and  Ck>n8table6 
Act,  which  requires  that  the  return  day  of  the  summons  shall  be 
not  more  than  fifteen  days  after  the  date  of  Issuance,  is  repealed 
by  implication  Insofar  as  It  conflicts  with  the  provision  with 
respect  to  service  by  publication  specifying  when  the  first  publi- 
cation shall  take  place  and  providing  for  four  weeks'  publication, 
with  a  statement  in  the  notice  of  the  time  of  the  return  of  the 
summons. 

2.  Appeal — what  disposition  of  cause  not  essential  to.  The  formal 
disposition  of  the  cause  as  to  all  the  defendants  is  not  essential  to  a 
valid  appeal  by  the  unsucessful  plain  tifT. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from 
the  County  Court  of  Vermilion  county;  the  Hon.  Isaac  A.  Love, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1907. 
Affirmed.    Opinion  filed  December  7,  1907. 

R.  AiiTjiN  Stephens,  for  appellant. 

John  H.  Lewman,  for  appellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

By  this  action  appellee  Slaughter,  a  subcontractor, 
seeks  to  recover  from  appellant  Smith,  the  owner,  and 
Lee  Rogers,  the  principal  contractor,  a  personal  judg- 
ment under  section  28  of  the  ^* Mechanic's  Lien  Act'' 
for  labor  performed  by  him  in  the  construction  of  a 
building  upon  the  premises  of  Smith.  There  is  evi- 
dence tending  to  show  that  Rogers  contracted  with 
Smith  to  do  certain  cement  work  in  the  construction  of 
such  building;  that  he  sublet  the  excavating  to  Slaugh- 
ter; that  Slaughter  had  partially  completed  the  work 
when  Rogers  abandoned  his  contract;  that  Smith 
thereupon  directed  Slaughter  to  proceed  with  his  work 
and  promised  to  pay  him  therefor,  and  that  he  re- 
fused to  do  so.  Slaughter  thereupon  brought  suit 
against  Smith  before  a  justice  of  the  peace,  for  the 
amount  he  claimed  to  be  due  him. 
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The  abstract  of  the  record  so  far  as  the  proceedings 
before  the  justice  of  the  peace  is  concerned,  is  so 
meager  as  to  constitute  but  a  skeleton  index  to  the 
record.  We  are  able,  nevertheless,  to  infer  therefrom 
that  on  August  8, 1906,  Slaughter  filed  an  affidavit  that 
Rogers  was  a  non-resident  of  this  state,  whereupon 
the  justice  of  the  peace  ordered  that  thirty  days' 
notice  by  publication  be  given  and  issued  an  alias  sum- 
mons returnable  September  13th.  Upon  that  day  the 
alias  summons  was  served  upon  Smith  and  **not 
found''  as  to  Eogers  as  to  whom  due  publication  was 
then  proved.  Afterward  upon  the  application  of 
Smith  a  change  of  venue  was  taken  to  another  justice 
before  whom  a  trial  was  had  which  resulted  in  a  judg- 
ment against  Slaughter  and  in  favor  of  Smith  for 
costs.  Slaughter  then  appealed  from  said  judgment 
to  the  County  Court,  where  a  trial  by  jury  resulted  in 
a  judgment  in  favor  of  Slaughter  and  against  Smith 
for  $65.27,  that  the  liability  of  Smith  to  Eogers 
amounted  to  $130,  and  that  the  lien  attached  thereto 
on  May  19th.  Smith  thereupon  appealed  to  this  court. 
It  is  contended  by  appellant  that  inasmuch  as  the 
notice  published  recited  that  a  summons  had  been 
issued  August  8th,  returnable  September  12th,  being 
more  than  fifteen  days  after  the  date  of  the  summons, 
both  the  alias  summons  and  the  notice  based  thereon 
were  void  and  that  neither  of  the  justices  nor  the 
County  Court  had  jurisdiction. 

Section  19  of  the  Justices  and  Constables  Act  pro- 
\ides  that  the  summons  **  shall  specify  a  certain  day 
not  less  than  five  nor  more  than  fifteen  days  from  the 
date  thereof,  at  which  time  and  place  the  defendant 
is  to  appear." 

Section  28,  paragraph  42,  of  the  Mechanic's  Lien 
Act  reads,  in  part,  as  follows:  '*If  any  moneys  due 
the  subcontractor  be  not  paid  within  ten  days  after 
his  notice  is  served  •  *  *  then  such  person  *  *  * 
may  sue  the  owner  and  contractor  jointly  for  the 
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amount  due  him  in  any  court  having  jurisdiction  of 
the  amount  claimed  to  be  due,  and  a  personal  judg- 
ment may  be  rendered  therein,  as  in  other  cases  •  •  *. 
All  suits  and  actions  by  subcontractors  shall  be  against 
both  contractor  and  owner  jointly,  and  no  decree  or 
judgment  shall  be  rendered  therein  until  both  are  duly 
brought  before  the  court  by  process  or  publication, 
and  in  all  courts  including  actions  before  a  justice  of 
the  peace  •  •  •  such  process  may  be  served  and 
publication  made  as  to  all  persons,  except  the  owners, 
as  in  suits  in  chancery. '*    Rev.  Stat.  1905,  1376. 

The  statute  relative  to  service  by  publication  in  suits 
in  chancery  provides  that  publication  of  notice  shall 
be  made  for  four  successive  weeks,  the  first  publica- 
tion to  be  at  least  thirty  days  prior  to  the  first  day 
of  the  term  of  court,  and  further  that  the  publication 
notice  shall  contain  the  time  and  place  of  the  return 
of  summons  in  the  case.    Rev.  Stat.  1905,  p.  1413, 

So  far  as  section  19  of  the  Justices  and  Constables 
Act  thus  conflicts  with  section  27,  above  quoted,  it 
must  be  regarded  as  repealed  by  implication  and 
hence  inapplicable  in  suits  under  the  latter  section 
where  service  by  publication  is  essential.  If  it  were 
otherwise  no  judgments  could  be  obtained  in  suits  in- 
stituted before  justices  of  the  peace  under  the  pro- 
visions of  section  28  in  cases  of  the  present  character 
and  the  statute  would  to  this  extent  be  inoperative 
and  ineffective.  The  justice  had  jurisdiction  of  both 
Smith  and  Rogers,  an^  no  additional  service  or  notice 
was  essential  upon  the  appeal  to  the  County  Court. 
The  defendants  were  bound  to  follow  the  appeal 
Ficklin  v.  Olmstead,  72  111.  App.  334.  Nor  did  the  fact 
that  the  justice  rendered  no  formal  judgment  as  to 
Rogers  affect  the  question  of  the  jurisdiction  of  the 
latter  court.  The  statute  does  not  require  a  formal 
default  and  judgment  to  be  entered  in  a  justice's  court 
or  upon  appeal  therefrom.  The  judgment  in  favor  of 
Smith  alone  was  sufficient  to  determine  the  case  and 
authorize  an  appeal  by  Slaughter. 
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We  find  no  error  in  the  rulings  of  the  court  upon  the 
admissibility  of  evidence  which  would  have  affected 
the  verdict.  We  are  not  called  upon  to  pass  upon  the 
instructions  for  the  reason  that  appellant  has  failed 
to  incoiporate  in  the  abstract  all  of  those  offered. 
Chapman  v.  Chapman,  129  HI.  386.  The  evidence  was 
ample  to  justify  both  the  verdict  of  the  jury  and  the 
finding  and  judgment  of  the  court. 

The  judgment  will  therefore  be  affirmed. 

Affirmed. 


Seaborn  Haines  t.  The  People  of  the  State  of  Illinois. 

1.  Res  gestae — what  part  of.  All  statements  or  declarations 
made  either  by  the  defendant  or  by  those  standing  by,  referring 
to  the  commission  of  a  crime,  made  contemporaneously  with  or 
immediately  before  the  commission  of  such  crime  and  in  any  way 
connected  with  or  explanatory  of  such  crime,  are  admissible  as  a 
part  of  the  res  gestae. 

2.  Assault  and  batteby — what  evidence  not  competent  in  de- 
fense against  charge  of.  Where  the  defense  to  a  prosecution  for 
assault  and  battery  is  self-defense,  it  is  not  proper  to  permit  the 
defendant  to  answer  the  question  as  to  whether  he  did  any  more 
than   was  necessary  in  defense  of  his  person. 

Assault  and  battery.  Error  to  the  County  Court  of  Fulton 
county;  the  Hon.  W.  S.  Edwards,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1907.  Affirmed.  Opinion  filed  De 
cember  1,  1907. 

M.  P.  Rice,  for  plaintiff  in  error. 
W.  S.  jBWBiiL,  for  defendant  in  error. 

Mb.  Justice  Ptjtbbbaugh  delivered  the  opinion  of 
the  conrt. 

Plaintiff  in  error  was  tried  in  the  County  Court 
under  an  indictment  for  assault  and  battery.  A  ver- 
dict of  guilty  was  returned,  judgment  of  conviction 
rendered  thereon,  and  a  fine  of  $50  imposed.    It  is 
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urged  as  grounds  for  reversal  that  the  verdict  was 
contrary  to  the  evidence,  and  that  the  trial  court  erred 
in  its  ruling  as  to  the  admissibility  of  certain  evidence, 
and  in  its  instructions  to  the  jury. 

The  evidence  shows  that  plaintiff  in  error,  one 
O'Hern,  and  one  Zoll,  all  buyers  and  shippers  of  stock 
at  Vermont,  Illinois,  were  on  December  5,  1905,  en- 
gaged in  loading  their  respective  hogs  upon  the  cars 
for  shipment.  While  O'Hern  was  helping  Zoll  to  load 
the  latter 's  hogs,  an  altercation  arose  between  plaintiff 
in  error  and  O'Hern,  at  the  conclusion  of  which  plaint- 
iff in  error  assaulted  O'Hern  with  a  cane  and  seriously 
injured  him.  The  evidence  adduced  by  plaintiff  in 
error  tends  to  show  that  in  making  the  assault  he 
was  acting  in  defense  of  his  person.  The  jury,  how- 
ever, by  their  verdict,  found  otherwise,  and  there  being 
ample  evidence  to  support  such  finding,  we  are  not 
disposed  to  disturb  the  same. 

It  is  urged  that  it  was  error  to  permit  O'Hem  to 
testify  to  what  was  said  by  Zoll  to  him  in  the  presence 
and  hearing  of  plaintiff  in  error,  immediately  prior  to 
the  assault,  and  almost  contemporaneously  therewith. 
The  statements  in  question  were  so  closely  connected 
in  time  with  the  offense  as  to  be  clearly  a  part  of  the 
res  gestae,  notwithstanding  they  were  made  by  a  third 
party. 

Oral  statements  or  declarations  made  either  by  the 
defendant,  or  by  those  standing  by,  referring  to  the 
commission  of  a  crime,  made  contemporaneously  with 
or  immediately  before  the  commission  of  such  crime, 
and  in  any  way  connected  with  or  explanatory  of  such 
crime,  are  admissible  as  a  part  of  the  res  gestae.  Un- 
derbill on  Crim.  Ev.,  p.  124. 

The  court  therefore  did  not  err  in  admitting  the 
same  in  evidence. 

The  conversation  between  plaintiff  in  error  and 
Warren  Haines  prior  to  the  difficulty  and  out  of  the 
presence  of  O'Hern,  did  not  fall  within  the  foregoing 
rule,  and  was  therefore  properly  excluded.    Neither 
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was  it  error  to  refuse  to  permit  plaintiff  in  error  to 
answer  the  question  as  to  whether  he  did  any  more 
than  was  necessary  in  defense  of  his  person.  The 
question  was  one  for  the  determination  of  the  jury 
from  all  the  surrounding  facts  and  circumstances  in 
evidence,  and  the  conclusion  of  plaintiff  in  error  upon 
the  subject  was  manifestly  incompetent  and  imma- 
terial. 

We  have  carefully  examiued  both  the  given  and  re- 
fused instructions  and  fully  considered  the  objections 
urged  by  counsel  for  plaintiff  in  error  thereto.  We 
think  that,  when  read  together,  the  given  instructions 
fully  and  fairly  advised  the  jury  as  to  the  law  appli- 
cable to  the  facts  involved,  and  that  plaintiff  in  error 
was  not  materially  prejudiced  by  the  rulings  of  the 
trial  court  thereon. 

The  judgment  was  warranted  by  the  law  and  the 
evidence,  and  will  be  aflSrmed. 

Affirmed. 


A.  W.  Lux,  Administrator,  t.  S.  F.  Drake  et  aL 

This  case  is  controlled  by  the  decision  In  Drake  v.  Lux,  125  HI. 
App.  469. 

Contested  claim  in  court  of  probate.  Appeal  from  the  Circuit 
Court  of  Moultrie  county;  the  Hon.  W.  G.  Cochran,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1907.  Affirmed.  Opin- 
ion filed  December  7,  1908. 

E.  J.  MiLLEB,  for  appellants. 
Habbaugh  &  Thompson,  for  appellees. 

Mb.  Justice  Ptjtbbbaugh  delivered  the  opinion  of 
the  court. 

This  controversy,  which  is  before  this  court  for  a 
second  time,  involves  two  clauns  against  the  estate 
of  appellant's  intestate,  the  nature  of  which  fully 
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appears  from  the  opinion  of  this  court  in  Drake  v. 
Lux,  125  111.  App.  469.  The  material  facts  are  there 
fully  recited,  rendering  a  further  rehearsal  unneces- 
fc>ary.  After  remandment  of  the  consolidated  causes, 
a  second  trial  was  had  before  the  court,  without  a 
jury,  which  resulted  in  a  judgment  for  $1,421  upon 
the  claim  predicated  upon  the  $800  note,  and  in  favor 
of  the  estate  upon  the  claim  based  upon  the  other 
notes.  The  evidence  upon  both  trials  was  substan- 
tially the  same,  and  is  practically  uncont reverted. 

Upon  the  former  appeal  we  held  that  inasmuch  as 
upon  the  day  the  note  here  involved  was  given  there 
was  due  from  Brown  &  Co.,  to  appellees  as  principal, 
a  sum  largely  in  excess  of  $800;  the  credit  arising 
from  such  note  could  well  have  been  applied  upon 
such  principal  and  in  the  absence  of  specific  directions 
by  the  debtor  as  to  the  application  of  said  payment, 
it  would  be  presumed  to  have  been  applied  upon  such 
part  of  the  indebtedness  as  was  legal  and  collectible, 
and  that  the  claim  based  upon  the  $800  note  should 
have  been  allowed. 

The  rulings  of  the  trial  judge  as  to  the  law  and 
his  findings  thereunder  were  in  accordance  with  our 
former  opinion  and  the  judgment  will  therefore  be 
affirmed. 

Affirmed. 


Michael  Ryan  t.  Patrick  Allen. 

Assumpsit — when  does  not  lie  to  recover  money  paid  under  void 
contract  A  contract  by  which  the  owner  of  property  adjoining 
a  street  demises  the  use  of  a  portion  of  such  adjoining  street, 
is  contrary  to  public  policy  and  void,  even  though  the  lessor  and 
lessee  at  the  time  of  making  the  lease  believea  It  to  be  valid. 
Money  paid  under  such  a  contract,  whether  for  an  expired  or  un- 
expired portion  of  the  term  created,  cannot  be  recovered  back — 
the  law  will  leave  the  parties  where  they  have  placed  them- 
selves. 
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Assumpsit.  Appeal  from  the  Circuit  Court  of  Sangamon 
county;  the  Hon.  Jambs  A.  Cbeiohton,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term»  1907.  Affirmed.  Opinion  filed  De- 
cember 1,  1907. 

Geobgb  W.  Kennby,  for  appellant. 

John  W.  Sheehan  and  Shutt,  Graham  &  Graham, 
for  appellee. 

Mb.  Justiob  Putbrbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  assumpsit  by  Michael  Ryan 
against  Patrick  Allen,  for  the  recovery  of  money 
alleged  to  have  been  paid  by  the  plaintiff  to  the  de- 
fendant without  any  consideration  therefor.  The  dec- 
laration consists  of  one  count,  to  which  the  court  sus- 
tained a  general  demurrer.  The  plaintiff  elected  to 
abide  by  his  declaration,  whereupon  the  court  entered 
judgment  in  bar  of  the  action.  The  sole  question  pre- 
sented for  review  is  as  to  the  legal  sufficiency  of  the 
declaration. 

The  declaration  first  alleges,  in  substance,  the  exist- 
ence of  an  ordinance  of  the  city  of  Springfield  which 
provides  that  whoever  shall  place  or  set  upon  any 
sidewalk  in  said  city,  any  goods,  wares  or  merchan- 
dise, except  within  three  feet  of  the  outer  edge  of  said 
sidewalk,  or  shall  place  or  erect  any  show-case  or 
other  fixtures  projecting  into  or  hanging  over  any 
sidewalk  exceeding  said  three  feet,  or  shall  encumber 
or  obstruct  more  than  said  three  feet  of  the  outer 
edge  of  said  sidewalk  with  any  goods  or  merchandise, 
shall  be  subject  to  certain  penalties ;  and  further,  that 
all  fish,  fruit,  groceries,  teas,  coffees  or  vegetables  dis- 
played upon  any  sidewalk  shall  be  placed  upon  tables 
or  benches  not  more  than  two  feet  in  height  nor  more 
than  three  feet  in  width.  The  declaration  then  avers 
that  prior  to  July,  1906,  the  plaintiff  conducted  upon 
certain  premises  facing  Seventh  street  in  said  city,  an 
eating-house  and  lunch-counter;  that  in  the  vicinity 
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thereof  the  defendant  carried  on  a  saloon,  in  a  build- 
ing owned  by  him,  on  the  comer  of  Seventh  and  Wash- 
ington streets;  that  during  March,  1902,  the  defend- 
ant told  the  plaintiff  that  he,  said  Allen,  had  several 
opportunities  to  lease,  for  the  purpose  of  erecting^ 
and  maintaining  thereon  a  lunch  stand,  the  three  feet 
of  the  outer  edge  of  the  sidewalk  alongside  of  said 
saloon  building  and  to  sell  the  privilege  of  the  use 
of  the  same,  and  that  if  plaintiff  did  not  accept  a 
lease  thereof  or  purchase  the  privilege  of  the  use 
thereof  from  him,  he  would  cause  to  be  erected  and 
maintained  a  lunch-stand  thereon  or  lease  or  sell  the 
privilege  of  the  use  of  the  same  for  such  purpose, 
and  thereby  injure  and  ruin  the  business  of  the  plaint- 
iff; that  by  reason  of  said  threats  of  the  defendant 
and  the  fear  that  he  would  carry  out  the  same,  th( 
plaintiff,  during  the  month  of  March,  1902,  entered 
into  a  certain  supposed  agreement  with  defendant, 
whereby  the  plaintiff,  in  consideration  of  $6  to  be 
paid  by  him  each  month  to  the  defendant,  was  to  have 
the  right  and  privilege  to  erect  and  maintain  a  lunch- 
stand  on  the  above  mentioned  three  feet  of  the  outer 
edge  of  the  sidewalk  adjoining  said  saloon  building, 
during  the  occupancy  of  the  same  by  the  defendant, 
and  that  the  consideration  for  said  supposed  agree- 
ment should,  after  April,  1905,  be  $75  per  year;  that, 
acting  under  the  threats  and  fears  aforesaid,  the 
plaintiff  paid  to  said  defendant  said  consideration  of 
$6  per  month,  from  May  1,  1902,  until  April  1,  1905, 
and  said  annual  consideration  of  $75  during  April, 
1905,  and  1906,  respectively;  that  during  April,  1902, 
the  plaintiff,  acting  under  the  threats  and  fear  afore- 
said, erected,  at  a  cost  of,  to-wit,  $75,  on  the  three  feet 
of  the  outer  edge  of  said  sidewalk,  a  lunch-stand,  and 
thereafter  maintained  the  same.  That  by  reason  of 
the  facts  hereinabove  alleged,  the  defendant  became 
indebted  to  plaintiff,  in  the  sum  of,  to-wit,  $1,000,  etc. 
It  is  obvious  from  the  averments  of  the  declaration 
that  the  contract  between  the  parties  was  in  effect  an 
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agreement  on  the  part  of  appellee  to  permit  appellant 
to  occupy  the  portion  of  the  public  sidewalk  which 
adjoined  appellee's  propertj^  in  consideration  of  the 
payment  by  appellant  of  stipulated  sums  of  money, 
and  that  both  parties  believed  that  the  ordinance  set . 
out  in  the  declaration  gave  appellee  authority  to  oc- 
cupy or  let  out  three  feet  of  the  sidewalk  in  question. 
It  is  unlawful  for  a  private  individual  to  appropriate 
to  his  own  exclusive  use  a  portion  of  a  public  street 
or  sidewalk.  It  is  also  the  law  that  a  municipality 
has  no  power  to  devote  a  public  street  or  sidewalk,  or 
any  part  thereof,  to  a  mere  private  use.  If,  therefore, 
the  ordinance  set  out  in  the  declaration  can  be  said  to 
authorize  the  use  of  the  portions  of  sidewalks  not  in- 
cluded within  the  prohibitions  of  the  ordinance,  such 
attempted  authorization  is  manifestly  ultra  vires.  We 
do  not  think,  however,  that  such  ordinance  can  be 
properly  said  either  expressly  or  impliedly  to  author- 
ize the  use  by  a  private  person  of  any  part  of  the 
sidewalks  of  the  city.  The  most  that  can  be  said  is 
that  the  occupancy  of  any  portion  of  the  sidewalk  not 
included  within  the  terms  of  the  ordinance  would  not 
subject  the  trespasser  to  the  penalties  therein  pre- 
scribed. 

It  follows  that  the  lunch  stand  erected  and  main- 
tained by  appellant  was  a  permanent  encroachment 
upon  a  public  sidewalk  for  a  private  use  and  in  law 
a  nuisance.  Snyder  v.  City,  176  HI.  397.  Both  appel- 
lant and  appellee  are  conclusively  presumed  to  know 
that  such  is  the  law  and  that  the  contract  between 
them  was  in  consequence  contrary  to  public  policy, 
illegal  and  void. 

Pursuant  to  such  contract,  appellant,  advised,  en- 
couraged, assisted  and  abetted  by  appellee,  wrong- 
fully took  possession  of  a  portion  of  the  sidewalk  and 
paid  the  money  in  question  to  appellee,  who  had  no 
possible  right  to  demand,  receive  or  retain  the  same. 
The  parties  were  therefore  equally  guilty  of  the  same 
violation  of  the  law.    In  such  case  courts  of  law,  as 
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well  as  equity,  in  the  best  interest  of  public  policy, 
will  refuse  to  aid  either  party,  but  will  leave  them 
without  remedy  against  each  other.  Bishop  v.  Am. 
Pres.  Co.,  157  Dl.  284;  Shortall  v.  Fitzsimmons,  93  111 
App.  231. 

It  is  insisted  by  appellant  that  inasmuch  as  the  con- 
tract was  in  part  executory,  appellant  should  be  en- 
titled to  recover,  at  least  the  portion  of  the  illegal  rent 
which  was  unearned  at  the  time  of  the  abandonment 
and  repudiation  of  the  contract  by  him.  Such  is  not 
the  law. 

It  is  well  settled  that  courts  will  have  nothing  to 
do  with  the  distribution  of  money  paid,  or  property 
transferred,  in  pursuance  of  an  illegal  agreement,  but 
will  leave  to  parties  where  it  finds  them.  Greenhood 
Pub.  Policy,  7;  R.  Co.  v.  Mathers,  104111.  259;  Shaffner 
V.  Pinchback,  133  111.  410;  Kirkpatrick  v.  Clark,  132 
111.  350;  Smart  v.  Cason,  50  111.  198;  Shortall  v.  Fitz- 
Simmons,  supra;  Miller  v.  Marckle,  21  111.  154.  Such 
rule  is  manifestly  consonant  with  public  policy. 

The  general  demurrer  to  the  declaration  was  prop- 
erly sustained  and  the  judgment  will  be  aflSrmed. 

Affirmed. 


James  M.  Clark  y.  Samuel  Evans. 

1.  Abatement — when  plea  of,  appropriate  method  of  attacking 
service.  A  plea  in  abatement  is  the  only  appropriate  method  of 
attacking  service  of  summons  on  the  ground  that  the  defendant 
was  sued  In  the  wrong  county. 

2.  Abatement — what  waives  question  of  legality  of  service.  By 
the  filing  of  a  general  demurrer  to  a  bill  for  want  of  equity  and 
making  a  motion  to  dissolve  an  Injunction  Issued  thereon,  a  de- 
fendant waives  his  right  to  Insist  that  he  was  sued  In  another 
county  than  that  in  which  he  resided,  and  he  thereby  submits 
his  person  to  the  jurisdiction  of  the  court. 

3.  Decree — when  may  he  entered  without  taking  of  proofs. 
Where  the  defendant  elects  to  abide  by  a  demurrer  to  a  bill  a 
decree  pro  confesso  may  be  entered  against  him,  and  the  chancel- 
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lor  is  warranted  in  finding  the  facts  averred  In  the  bill  to  be 
true  without  further  proof. 

4.  Decb£x — what  sufficient  to  support.  A  decree  is  sufficiently 
supported  by  the  averments  of  a  bill  which  have  been  taken  pro 
eonfesso  where  such  averments  show  a  right  to  the  relief  granted. 

5.  Equity — when  will  cancel  contract  for  fraud.  Equity  will 
cancel  a  contract  for  fraud  inducing  its  execution  where  it  ap- 
pears that  false  and  fraudulent  representations  of  material  mat- 
ters were  made  by  one  of  the  parties  to  such  contract  knowing 
such  representations  to  be  false. 

BUI  in  chancery.  Appeal  from  the  Circuit  Court  of  Logan 
county;  the  Hon.  Thomas  M.  Harris,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1907.  Affirmed.  Opinion  filed 
December  7,  1907. 

Blinn  &  Covey,  for  appellant. 
King  &  Millbb,  for  appellee. 

Mb.  Justice  Ptjtebbaugh  delivered  the  opinion  of 
the  court. 

This  is  a  bill  in  chancery  addressed  to  the  Circuit 
Court  of  Logan  county,  Illinois,  and  filed  by  appellee 
against  appellant,  by  which  it  is  sought  to  have  can- 
celed, because  of  alleged  fraudulent  misrepresenta- 
tions, a  certain  contract  between  the  parties  for  the 
exchange  of  appellee's  farm  in  the  State  of  Minne- 
sota for  a  lot  of  ground  in  Clinton,  DeWitt  county, 
Illinois,  belonging  to  appellant  and  further  to  enjoin 
appellant  from  placing  of  record  such  contract, 
thereby  creating  a  cloud  upon  the  title  to  appellee's 
farm.  The  writ  of  summons  was  forthwith  issued 
against  the  defendant  to  said  bill  and  duly  served 
upon  ViiTn  at  Lincoln,  the  county  seat  of  said  Logan 
county.  A  writ  of  injunction  was  also  issued  in  ac- 
cordance with  the  prayer  of  the  bill  and  likewise 
served  upon  the  defendant. 

Upon  the  convening  of  court  the  defendant,  limit- 
ing his  appearance  for  that  purpose,  entered  a  motion 
to  quash  the  service  and  return  to  the  summons  and 
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service  and  return  to  the  writ  of  injunction,  upon  the 
ground  that  the  service  of  said  writ  was  procured  by 
fraud,  and  further,  because  the  defendant,  at  the  time 
of  the  filing  of  the  bill,  was  a  resident  of  McLean 
county,  Illinois,  and  had  been  for  three  years  last 
past ;  which  motion  was  supported  by  the  affidavit  of  the 
defendant  tending  to  show  such  facts.  The  chancellor 
overruled  the  motion,  and  then  granted  leave  to  appel- 
lee to  amend  his  bill ;  whereupon  the  defendant  inter- 
posed a  general  demurrer  to  the  amended  bill  urging  a 
want  of  equity  in  the  same;  also  a  special  demurrer 
thereto  challenging  the  jurisdiction  of  the  court  over 
either  the  person  of  the  defendant,  or  the  subject-matter 
of  the  suit,  upon  the  ground  that  the  allegations  of  the 
bill  showed  that  the  defendant  was  a  non-resident  of 
Logan  county;  that  he  was  a  resident  of  McLean 
county,  at  the  time  of  the  bringing  of  the  suit,  and 
that  the  bill  of  complaint  did  not  relate  to  any  land 
located  in  Logan  county,  or  real  estate  therein.  A 
motion  to  dissolve  the  injunction  was  also  made.  The 
chancellor  overruled  the  general  and  special  demurrer, 
and  the  defendant  elected  to  abide  thereby.  The  mo- 
tion to  dissolve  the  injunction  was  also  overruled.  A 
final  decree  was  then  entered  pro  confesso,  for  want 
of  answer,  in  accordance  with  the  prayer  of  the  bill. 
An  appeal  therefrom  was  thereupon  prayed  and  per- 
fected by  the  defendant.  The  action  of  the  chancellor 
in  overruling  each  of  the  foregoing  motions,  in  over- 
ruling the  demurrer,  and  in  entering  said  decree,  is 
assigned  and  urged  as  error. 

We  are  of  opinion  that  the  chancellor  properly  over- 
ruled the  motions  in  question.  The  service  and  return 
of  both  writs  appear  to  be  regular  in  form  and  in 
strict  conformity  with  the  law.  No  defect  therein  is 
apparent  upon  an  examination  of  the  record.  The 
words  in  the  contract  which  recite  that  appellant  is 
^*of  Bloomington,  Illinois,"  obviously  are  but  de- 
scriptive and  do  not  constitute  an  averment  that  such 
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was  his  residence  at  the  time  of  the  commencement 
of  the  suit.  The  reasons  urged  in  support  of  the  mo- 
tions were,  therefore,  if  valid,  founded  upon  purely 
extrinsic  facts  and  should  have  been  pleaded  in  abate- 
ment in  order  that  the  issue  of  fact  thereby  made  could 
be  duly  determined  either  upon  reference  or  a  direct 
hearing  by  the  court.  Otherwise,  questions,  upon  the 
determination  of  which  important  rights  might  de- 
pend, would  be  disposed  of  in  the  most  summary  man- 
ner. McNab  V.  Bennett,  66  111.  157;  Willard  v.  Zehr, 
215  HI.  148. 

•Moreover,  we  are  further  of  opinion  that  by  inter- 
posing a  general  demurrer  to  the  bill  for  want  of 
equity,  and  filing  a  motion  to  dissolve  the  injunction, 
appellant  waived  his  right  to  insist  that  he  was  sued 
in  another  county  than  that  in  which  he  resided,  and 
that  he  thereby  submitted  his  person  to  the  jurisdic- 
tion of  the  court.  While  it  is  true  that  the  want  of 
jurisdiction  over  the  subject-matter  of  a  suit  can  be 
raised  at  any  time  and  in  any  manner,  or  by  the  court 
sita  sponte,  a  different  rule  applies  where  the  question 
of  jurisdiction  of  the  person  of  a  defendant  is  in- 
volved. 

The  jurisdiction  over  the  subject-matter  cannot  be 
conferred  by  the  waiver  or  consent  of  the  parties,  but 
the  statutory  right  of  a  defendant  to  be  sued  in  the 
county  where  he  resides,  being  a  mere  privilege  and 
affecting  only  the  jurisdiction  of  his  person,  may  be 
waived  by  the  failure  to  claim  such  privilege  at  the 
proper  time  and  by  a  proper  plea  interposed  for  that 
purpose  solely.  Drake  v.  Drake,  83  111.  526.  It  is  well 
settled  that  the  filing  of  a  general  demurrer  consti- 
tutes a  general  entry  of  appearance  unless  the  same  is 
based  solely  upon  the  groimd  of  want  of  jurisdiction 
of  the  person.  3  Cyc.  Law  and  Prac,  506-511;  By. 
Co.  V.  Kenney,  62  N.  E.  27  (Ind.) ;  HoUiday  v.  Perry, 
78  N.  E.  877  (Ind.). 

Appellant  must  therefore  be  held  to  have  volun- 
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tarily  entered  his  general  appearance  in  the  cause  and, 
the  action  being  transitory  and  not  local,  to  have  con- 
ferred upon  the  court  to  which  the  writ  of  summons 
was  made  returnable,  as  full  and  complete  jurisdiction 
over  his  person  as  if  he  had  been  a  resident  of  Logan 
county  at  the  time  of  the  service  of  the  writ  upon  him. 
The  averments  of  the  bill,  briefly  stated,  are  sub- 
stantially the  following :  That  the  complainant,  Evans, 
was  on  November  21,  1906,  the  owner  of  760  acres  of 
land  in  the  state  of  Minnesota;  that  on  that  day  Clark, 
the  defendant,  proposed  to  the  complainant  to  ex- 
change for  the  same  certain  property  which  he  claimed 
to  own  in  the  city  of  Clinton,  Illinois;  that  as  an  in- 
ducement to  the  complainant  to  visit  Clinton  and  ex- 
amine the  said  property,  the  defendant  represented 
that  the  same  was  worth  the  sum  of  $35,000,  and  that 
the  sum  of  $12,000  had  been  borrowed  upon  said  prop- 
erty and  was  at  that  time  a  lien  thereupon;  that  said 
property  was  leased  to  a  responsible  tenant  for  the 
term  of  two  years  from  January  1,  1907,  with  an  op- 
tion to  said  tenant  to  extend  said  term  for  five  years, 
at  a  rental  of  $150  per  month,  which  sum  the  com- 
plainant represented  was  a  fair  and  reasonable  ren- 
tal for  said  property.  That  in  consideration  of  such 
representations,  the  complainant  accompanied  the  de- 
fendant to  Clinton  for  the  purpose  of  examining  said 
property  with  a  view  to  the  exchange  of  his  Minnesota 
land  for  the  same;  that  upon  their  arrival  at  Clinton, 
the  defendant  showed  said  premises  to  the  complain- 
ant and  for  the  purpose  of  inducing  him  to  make  such 
exchange  as  aforesaid,  repeated  to  him  the  represen- 
tations in  question,  and  for  the  purpose  of  inducing 
the  complainant  to  believe  the  same  referred  him  to 
•some  person  to  the  complainant  unknown,  whom  the 
defendant  represented  to  be  the  tenant  to  whom  the 
property  was  leased,  and  requested  the  complainant 
to  obtain  from  such  person  the  truth  of  defendant's 
representations  pertaining  to  said  pretended  lease. 
That  thereupon  the  complainant  had  a  conversation 
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with  such  TmkQown  person  who  stated  to  complainant 
that  he  was  the  tenant  of  said  property  and  had  the 
same  leased  upon  the  terms  and  for  the  period  as 
stated  by  the  defendant,  and  further  that  the  sum  of 
$150  per  month  was  a  fair  and  reasonable  rental  valu'^ 
of  said  property  and  could  be  secured  for  the  same. 
That  the  defendant  and  his  confederates  prevented 
the  complainant  from  making  any  further  inquiry  or 
investigation  as  to  the  value  of  said  property  or  as 
to  the  truthfulness  of  the  representations  of  the  de- 
fendant as  to  its  value  or  rental  value;  that  in  order 
to  thwart  the  efforts  of  the  complainant  in  that  direc- 
tion, and  for  the  purpose  of  deceiving  him,  the  defend- 
ant procured  some  person  to  the  complainant  unknown 
and  whom  the  defendant  represented  as  having  erected 
the  bxiilding  upon  the  premises,  and  whom  he  informed 
the  complainant  would  give  him  a  true  statement  of 
the  value  of  said  property,  to  visit  said  building  in  com- 
pany with  the  complainant  and  show  him  the  same ;  that 
said  person  then  and  there  stated  to  the  complainant 
that  the  property  was  worth  at  least  $30,000 ;  that  for 
the  further  purpose  of  deceiving  the  complainant  as 
to  the  value  of  said  property,  the  defendant  procured 
some  other  confederate  to  call  him,  the  defendant, 
by  telephone,  from  the  city  of  Bloomington  and  held 
a  conversation  with  such  person  in  the  presence  and 
hearing  of  the  complainant,  by  reason  of  which  con- 
versation it  was  intended  by  the  defendant  that  com- 
plainant should  be,  and  he  was,  in  fact,  led  to  believe 
that  certain  persons  were  exceedingly  anxious  to  trade 
a  good  farm  to  the  defendant  for  said  Clinton  prop- 
erty, and  that  they  insisted  upon  an  immediate  decis- 
ion by  the  defendant  as  to  whether  or  not  he  would 
make  such  proposed  pretended  trade;  that  following 
such  conversation  the  defendant  stated  to  the  com- 
plainant that  he  had  a  bona  fide  offer  by  which  he 
could  trade  his  Cliaton  property  for  a  good  farm 
and  that  it  was  necessary  that  he  should  know  at  once 
whether  or  not  complainant  was  willing  to  make  the 
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proposed  exchange  of  his  Minnesota  land  for  such 
property.  That  upon  the  strength  of  the  representa- 
tions made  to  him  by  the  complainant  and  his  said 
confederates  as  aforesaid,  and  believing  all  of  said 
representations  and  relying  npon  the  truthfulness  of 
each  and  all  of  them,  and  in  consideration  thereof,  and 
being  influenced  thereby,  the  complainant  was  induced 
to  make  a  hasty  decision,  and  on  November  21,  1906, 
entered  into  a  contract  with  the  defendant  for  the 
exchange  of  his  Minnesota  land  for  said  Clinton  prop- 
erty, a  copy  of  which  contract  is  attached  to  and  made 
a  part  of  the  bill.  That  after  the  complainant  had 
entered  into  said  contract  as  aforesaid,  he  ascertained 
that  all  of  the  statements  and  representations  made 
by  the  defendant,  the  alleged  tenant  of  said  property, 
and  the  person  whom  the  defendant  introduced  as  the 
builder  of  the  building  upon  the  property,  were  false 
and  fraudulently  made  or  caused  to  be  made  for  the 
purpose  of  misleading  and  defrauding  the  complain- 
ant. 

That  the  complainant  believing  in  and  relying  upon 
the  truthfulness  of  all  of  said  representations  so  made 
to  him  by  the  defendant  and  other  persons  unknown 
as  aforesaid,  was  misled  and  deceived  into  executing 
said  contract.  That  at  the  time  the  said  representa- 
tions were  made  by  the  defendant,  and  when  said  con- 
tract was  entered  into,  the  defendant  did  not  own  said 
Clinton  property;  that  he  had  not,  nor  had  any  other 
person  secured  a  loan  of  $12,000  upon  said  Clinton 
property ;  that  said  $12,000  which  was  a  lien  upon  the 
same  covered  a  large  quantity  of  other  property,  and 
that  in  fact  a  commercial  loan  of  $12,000  could  not  be 
secured  upon  said  real  estate;  that  all  of  said  facts 
were  unknown  to  the  complainant  at  the  time  he  exe- 
cuted said  contract,  but  on  the  contrary  at  the  time 
he  believed  in  and  relied  upon  the  truthfulness  of  all 
the  representations  which  had  been  made  to  him  as 
aforesaid  by  the  defendant  and  said  other  persons 
unknown  whom  the  complainant  charges  were  in  con- 


Third  District— A.  D.  1907.  63 

Clark  y.  Evans. 

federation  with  the  defendant  to  defraud  the  com- 
plainant. That  at  the  time  said  representations  were 
made  and  the  contract  was  entered  into,  said  real  es- 
tate was  in  fact  owned  by  one  Mickelberry;  that  the 
building  upon  said  real  estate  was  not  at  that  time 
rented  to  any  bona  fide  tenant  but  was  being  and  for 
a  long  time  prior  thereto  had  been  occupied  by  said 
Mickelberry  for  the  purposes  of  his  own  mercantile 
business;  that  for  the  purpose  of  deceiving  the  com- 
plainant as  to  the  truth  of  the  representations  that 
had  been  made  by  the  defendant  as  to  the  rental  value 
of  said  premises,  the  agent  of  Mickelberry  pretended 
to  have  a  lease  for  said  premises  at  the  rental  of  $150 
per  month;  that  said  pretended  leasing  of  said  prem- 
ises was  a  part  of  a  conspiracy  to  advance  Mickel- 
berry's  interest  in  procuring  a  sale  of  the  property, 
and  to  enable  the  defendant  to  defraud  the  complain- 
ant or  any  other  person  to  whom  he  might  undertake 
to  sell  said  real  estate;  that  said  premises  were  not 
worth  to  exceed  $12,000;  that  the  fair  cash  rental 
value  of  the  same  would  not  exceed  $75  per  month,  and 
that  if  the  complainant  was  compelled  to  carry  into 
effect  said  contract  he  would  be  defrauded  out  of  a 
large  sum  of  money,  to  wit,  $10,000.  That  the  de- 
fendant was  utterly  and  wholly  insolvent,  and  that  any 
judgment  against  him  would  be  unavailing;  that  he 
had  threatened  to  record  said  contract  in  said  Polk 
county,  Minnesota,  which,  if  done,  would  create  a 
cloud  upon  the  title  of  complainant  to  his  land  de- 
scribed therein,  and  that  the  defendant  was  also 
threatening  to  enforce  the  terms  and  provisions  of 
said  contract  by  a  suit  at  law.  The  prayer  of  the 
bill  is  that  the  defendant  may  be  required  to  answer 
the  same,  that  the  contract  in  question  be  declared 
null  and  void,  and  by  the  decree  of  court  forever  can- 
celed ;  that  a  temporary  injunction  be  issued  restrain- 
ing and  enjoining  the  defendant  from  clouding  the  title 
to  complainant's  land  described  in  the  contract,  by 
filing  the  same  for  record  or  procuring  it  to  be  re- 
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corded  upon  any  of  the  public  records  in  the  state  of 
Minnesota,  and  from  in  any  way  or  to  any  extent 
asserting  rights  under  and  by  virtue  of  said  contract 
until  the  further  order  of  the  court.  A  prayer  for 
general  relief  is  added. 

The  contract  which  it  is  sought  to  have  nullified 
provides  for  the  exchange  of  the  Clinton  property  for 
the  Minnesota  property  and  recites  that  the  former 
is  owned  by  the  defendant  and  the  latter  by  the  com- 
plainant. It  further  recites  that  In  tha  trade,  the 
Minnesota  property  is  valued  at  $30,400  and  the  Clin- 
ton property  at  $30,700,  and  that  the  defendant  as- 
sumes and  agrees  to  pay  an  existing  mortgage  upon 
the  Minnesota  property  for  $11,900,  and  that  the  com- 
plainant on  his  part  assumes  and  agrees  to  pay  an  ex- 
isting mortgage  on  the  Clinton  property  of  $12,000. 
It  is  further  provided  that  should  either  party  fail  to 
comply  with  any  of  the  provisions  of  said  contract, 
he  should  pay  to  the  other  the  sum  of  $2,000  as  liqui- 
dated damages  for  such  failure. 

It  is  contended  that  the  facts  averred  in  the  amended 
bill  are  insufficient  to  entitle  appellee  to  the  equitable 
relief  prayed. 

Inasmuch  as  appellant  elected  to  abide  by  his  de- 
murrer and  suffer  a  decree  proi  confesso  to  go  against 
him,  the  chancellor  was  warranted  in  finding  the  facts 
averred  in  the  bill  to  be  true  without  further  proof. 
Van  Valkenburg  v.  Trustees,  66  111.  103;  Hoffman  v. 
Schoyer,  143  111.  598.  The  record  therefore  shows 
that  the  representations  averred  were  made  as  alleged ; 
that  the  same  were  false  and  imtrue;  that  they  were 
known  by  appellant  to  be  false;  that  they  were  made  or 
procured  by  appellant  to  be  made  for  the  purpose  of 
deceiving  appellee  as  to  the  value  of  the  Clinton  prop- 
erty; that  appellee  believed  said  representations,  re- 
lied upon  the  same,  and  was  thereby  influenced  and  in- 
duced to  enter  into  the  contract ;  and  further  that  ap- 
pellant was  at  the  time  of  the  filing  of  the  bill,  threat- 
ening to  place  said  contract  of  record  in  Polk  county, 
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Minnesota;  that  the  same  would  thereby  have  become 
a  clond  npon  the  title  to  the  land  owned  by  appellee 
in  said  connty;  and  that  appellant  would  have  so  re- 
corded said  contract  had  he  not  been  restrained  from 
so  doing.  That  equity  will  grant  relief  against  a  con- 
tract procured  by  fraud,  if  its  aid  is  iuvoked  in  apt 
time,  is  well  settled.  Castle  v.  Kemp,  124  111.  307; 
Thomas  v.  Coultas,  76  111.  493;  Preston  v.  Spalding, 
120  HI.  208.  A  court  of  chancery  has  also  jurisdic- 
tion to  prevent  the  creation  of  a  cloud  upon  the  title 
to  real  estate.  Groves  v.  Webber,  72  HI.  606;  Bennett 
v.  McFadden,  61  HI.  334.  The  record  further  shows 
that  appellant  represented  to  appellee  that  a  loan  of 
$12,000  had  recently  been  procured  upon  the  Clinton 
property  by  mortgage  which  was  then  a  lien  thereon, 
and.  that  such  representation  was  false  and  untrue. 
This  fact  was  of  itself  a  good  ground  for  canceling 
the  contract.  Kehl  v.  Abram,  210  111.  218;  Cox  v. 
Montgomery,  36  111.  396. 

It  further -^appears  from  the  record  that  appellant 
represented  to  appellee  that  said  property  was  then 
leased  to  a  responsible  tenant  by  a  bona  fide  lease  for 
the  term  of  two  years  at  the  cash  rental  of  $150  per 
month,  with  the  privilege  to  the  lessee  of  renewing 
the  lease  for  a  further  term  of  four  years  at  the  same 
rental,  and  that  he  procured  the  alleged  lessee  to  cor- 
roborate such  statement  which  representation  was  also 
false  and  untrue.  This  fact  also  constituted  of  itself 
equitable  ground  for  annuling  the  contract.  Briggs 
V.  Dunne,  168  111.  226;  Cox  v.  Montgomery,  36  111.  396; 
Weatherwax  v.  Riddle,  121  111.  141. 

Such  representations  related  to  then  existing  condi- 
tions and  were  manifestly  material.  We  therefore 
conclude  that  the  general  demurrer  to  the  amended 
bill  was  properly  overruled  and  that  a  decree  for  the 
relief  asked  by  the  bill  was  properly  entered. 

The  contention  that  inasmuch  as  no  evidence  has 
been  preserved  and  there  are  no  findings  of  facts 
contained  in  the  decree,  there  is  no  basis  for  the  decree 
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rendered,  is  without  force.  The  decree  is  based  en- 
tirely upon  the  averments  of  the  amended  bill  which 
is  a  part  of  the  record,  and  where  a  bill  is  taken  pro 
coitfesso,  it  is  unnecessary  that  the  facts  should  be 
preserved  in  any  other  way.  Miller  v.  Davidson,  3 
Gilm.  518;  Roach  v.  Chapin,  27  111.  194;  Baird  v. 
Powers,  131  III.  66. 
The  decree  of  the  Circuit  Court  is  afl5rmed. 

Affirmed. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company  y.  Samuel  McNutt  et  al. 

1.  Justice  of  the  peace — jurisdiction  of,  to  award  damages.  A 
justice  of  the  peace  has  jurisdiction  to  award  consequential  dam- 
ages for  injuries  to  personal  property  occasioned  by  negligence. 

2.  Co:viMON  CAKRTERS — What  cssetitial  to  limitation  of  liability. 
To  render  a  contract  of  shipment  limiting  the  liability  of  the 
carrier,  binding  upon  the  shipper,  the  carrier  must  establish  by 
the  greater  weight  of  the  evidence  that  the  shipper  assented  to 
the  terms  and  conditions  of  the  contract. 

3.  Principal  and  agent — what  does  not  bar  suit  by  undisclosed 
principal.  An  undisclosed  principal  Is  not  debarred  from  pros- 
ecuting his  action  against  one  who  contracts  with  his  agent. 

4.  EviDKNCE — when  opinion  incompetent.  It  Is  improper  to 
permit  a  witness  to  testify  as  to  what  in  his  opinion  was  a  rea- 
sonable running  time  for  a  railroad  between  certain  designated 
points. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Coles  county;  the  Hon.  James  W.  Craig,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1907.  Affirmed. 
Opinion  filed  December  7,  1907. 

Geobge  B.  Gillespie,  for  appellant;  L.  J.  Hackney, 
Hamlin  &  Gillespie  and  H.  A.  Neal,  of  counsel. 

J.  P.  Habrah  and  J.  H.  Marshall,  for  appellees. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  action  ^as  originally  brought  before  a  justice 
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of  the  peace,  by  appellees,  stock  dealers  at  Charleston, 
Dlinois,  against  the  appellant  company  for  the  recov- 
ery of  damages  alleged  to  have  been  occasioned  by 
unreasonable  delay  on  the  part  of  appellant  in  trans- 
porting from  Charleston  to  Indianapolis,  four  carloads 
of  hogs  consigned  to  live  stock  brokers  for  sale  npon 
the  open  market.  A  trial  in  the  Circuit  Court  on  ap- 
peal from  the  justice  of  the  peace,  resulted  in  judg- 
ment in  favor  of  appellee  for  $100.  The  damages 
claimed  are  for  shrinkage  in  weight  by  reason  of  the 
prolonged  confinement  of  the  hogs  in  the  cars,  loss 
from  depreciation  in  the  market  prices,  and  extra  feed 
bills  necessarily  paid  by  appellees.  The  jury  was 
justified  in  finding  from  the  evidence  that  there  was  an 
unreasonable  delay  as  claimed  because  of  the  negli- 
gence of  appellant,  and  that  by  reason  thereof,  appel- 
lees were  damaged  to  at  least  the  amount  of  the  judg- 
ment. The  verdict  upon  such  issues  is  therefore  con- 
clusive. It  is  urged  that  a  justice  of  the  peace  has 
no  jurisdiction  to  award  consequential  damages  for 
injuries  to  personal  property  occasioned  by  mere  neg- 
ligence. This  court  has  held  otherwise  in  Smithley 
V.  Snowden,  120  111.  App.  86;  Northrup  v.  Smothers, 
39  m.  App.  588;  and  Skinner  v.  Morgan,  21  HI.  App. 
209.  It  is  also  insisted  that  the  verdict  and  judg- 
ment were  unwarranted  for  the  reason  that  the  ship- 
pers of  the  hogs,  in  each  instance,  signed  a  contract 
of  shipment  containing  the  provision  that  no  claim 
for  damages  should  be  paid  by  the  carrier,  or  sued  for 
by  the  shipper,  unless  the  same  was  made  in  writing, 
verified  by  afl5davit,  and  delivered  to  the  freight  claim 
agent  within  five  days  after  the  stock  were  unloaded, 
and  that  appellees  failed  to  comply  with  such  condi- 
tions. It  is  well  settled  that  to  render  a  contract  of 
shipment  limiting  the  liability  of  the  carrier,  binding 
upon  the  shipper,  the  carrier  must  establish  by  the 
greater  weight  of  the  evidence  that  the  shipper  as- 
sented to  the  terms  and  conditions  of  the  contract. 
Wabash  B.  R.  Co.  v.  Thomas,  222  HI.  337.  Whether 
the  shippers  in  the  present  case  assented  to  the  terms 
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and  conditions  of  the  contracts  in  question  was  an 
issue  of  fact  for  the  jury.  We  are  unable  to  say 
that  their  finding  thereon  was  so  manifestly  contrary 
to  the  evidence  as  to  warrant  a  disturbance  of  the 
verdict. 

It  is  further  contended  that  inasmuch  as  the  ship- 
ments were  made  in  the  individual  names  of  the  part- 
ners the  suit  could  not  be  maintained  in  their  names 
jointly.  While  two  of  the  shipments  were  made  in 
the  name  of  H.  K.  Wright,  one  in  the  name  of  McNutt 
&  Perisho  and  one  in  the  name  of  McNutt  &  Newman, 
the  evidence  shows  that  each  was  made  for  all  of  the 
appellees  as  partners,  and  that  the  persons  making 
said  shipments  were  acting  as  the  agents  of  the  part- 
nership. It  is  true,  so  far  as  this  evidence  discloses, 
that  appellant  had  no  knowledge  that  these  parties 
were  acting  as  agents  of  appellees.  An  undisclosed 
principal  is  not  however  debarred  from  prosecuting 
his  action  against  one  who  contracts  with  his  agent. 
•Conklin  v.  Leeds,  58  HI.  178;  R.  R.  Co.  v.  Walsh,  85 
111.  58.  Moreover,  appellees  had  a  right  of  recover 
against  appellant  for  failure  to  perform  its  common 
law  duty  as  a  common  carrier,  independent  of  the  con- 
tracts. 

The  court  erred  in  permitting  the  witnesses  McNutt 
and  Perisho  to  testify  what  in  their  opinion  was  a 
reasonable  running  time  between  Charleston  and  In- 
dianapolis, but  we  are  satisfied  that  such  error  did 
not  affect  the  verdict  as  there  was  other  evidence  tend- 
ing to  show  that  the  delay  was  unreasonable. 

There  being  no  prejudicial  error  in  the  record,  the 
judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


City  of  Waverly  v.  Charles  Goss. 

1.  Instruction — upon  degree  of  proof;  what  proper.  In  a 
(jfttaai-crimlnal  prosecution,  It  Is  not  error  to  instruct  the  jury 
that  before  a  verdict  can  be  rendered  against  the  defendant  the 
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plaintiff  must  make  out  its  caae  by  a  "clear  preponderance  of  the 
evidence." 

2.  Instruction — when^  upon  preBumption  of  innocence^  prop- 
erly given.  It  is  proper  to  instruct  the  Jury  upon  the  presump- 
tion of  innocence  in  a  fftuut-criminal  prosecution. 

Action  to  recover  penalty  for  violation  of  ordinance.  Appeal 
from  the  Circuit  Court  of  Morgan  county;  the  Hon.  Owen  P. 
Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1907.    Affirmed.    Opinion  filed  December  1,  1907. 

A.  L.  Hamilton  and  Wobthington  &  Ebevb,  for 
appellant. 

William  N.  Haibgboye^  for  appellee. 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  conrt. 

This  is  an  action  against  appellee  to  recover  the 
penalty  prescribed  for  an  alleged  violation  of  an  ordi- 
nance of  the  appellant  city  prohibiting  the  sale  of 
intoxicating  liqnors,  a  trial  by  jury  resulting  in  a  ver- 
dict finding  the  defendant  not  guilty.  From  the  judg- 
ment of  acquittal  rendered  on  such  verdict  this  appeal 
is  prosecuted  by  the  plaintiff. 

It  is  first  urged  as  ground  for  reversal,  that  the 
verdict  is  contrary  to  the  evidence.  We  have  carefully 
examined  the  evidence  as  it  appears  in  the  abstract, 
and  are  unable  to  say  that  the  verdict  is  so  qlearly 
contrary  thereto  as  to  warrant  this  court  in  disturbing 
the  finding  of  the  jury,  whose  province  it  was  to  de- 
termine the  issues  of  fact. 

By  the  eleventh  instruction  given  on  the  part  of 
the  defendant,  the  jury  were  told  that  the  term  ''clear 
preponderance  of  the  evidence'*  meant  such  evidence 
as  ''clearly  convinces  the  minds  of  the  jury  that  the  de- 
fendant is  guilty  as  charged,''  and  that  "if  the  evi- 
dence fails  by  a  clear  preponderance  to  convince  the 
jury  that  the  defendant  is  guilty"  they  should  so  find; 
and  hy  the  twelfth  instruction,  that  "if  the  evidence 
fails  by  a  clear  preponderance  to  satisfy  the  jury  of 


70  Appellate  Courts  of  Illinois. 

Vol.  138.]  Mattoon  City  Ry.  Ck).  v.  Graham. 

the  guilt  of  the  defendant,"  then  they  should  find  him 
not  guilty. 

It  is  contended  by  appellant  that  a  higher  degree 
of  proof  was  thus  required  of  it  than  is  imposed  by 
law.  We  are  of  opinion  that  the  instruction  in  ques- 
tion substantially  stated  the  rule  applicable  to  cases 
of  this  character.  T.,  P.  &  W.  Ry.  Co.  v.  Foster,  43 
ni.  480;  Palmer  v.  People,  109  111.  App.  269;  Sloan  v. 
People,  108  111.  App.  545;  A.,  T.  &  S.  F.  Ry.  Co.  v. 
People,  227  111.  270. 

Complaint  is  made  of  instruction  eleven,  which  states 
that  the  law  presumes  a  defendant  to  be  innocent  and 
that  such  presumption  is  a  substantial  part  of  the 
law  of  the  land.  We  perceive  no  objection  to  this 
instruction.  While  the. present  proceeding  is  not  a 
criminal  one,  it  is  quasi-criminal,  and  the  same  rule 
applies  in  either  case.  Naylor  v.  City,  56  111.  285; 
Wiggins  V.  City,  68  111.  372;  Tully  v.  Town,  6  111.  App. 
359;  Berkowitz  v.  Lester,  121  111.  99;  Bratsch  v.  Peo- 
ple, 195  111.  166. 

The  judgment  of  the  Circuit  Court  is  aflSrmed. 

Affinned. 


Hattoon  City  Railway  Company  t.  Daniel  Graham. 

1.  Masteb  and  sebvant — dttty  of  former  to  regulate  time  and 
manner  of  running  trains.  It  is  a  duty  which  the  master  owes 
to  his  servants  to  use  reasonable  care  so  to  regulate  the  time  and 
manner  of  running  its  cars  that  those  of  its  servants  who  were 
engaged  in  operating  them  would  be  informed  as  to  times  and 
places  and  manner  where  and  in  which  the  same  should  meet  and 
pass  in  order  that  collisions  might  be  avoided. 

2.  Assumed  bisk — when  doctrine  of,  inapplicable.  The  doc- 
trine of  assumed  risk  has  no  application  where  the  servant  acts 
pursuant  to  an  express  order  of  his  master.  If,  however,  such  serv- 
ant, in  obeying  such  order,  is  reckless,  the  doctrine  of  contributory 
negligence  applies. 

3.  Vebdict — when  not  excessive.  A  verdict  for  |5,000  rendered 
in  an  action  for  personal  injuries  is  not  excessive  where  it  ap- 
pears that  at   the   time   of  the  injury  the   plaintiff  was   thirty- 
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three  years  of  age,  sound  in  health  and  limb,  six  feet  tall  and 
weighed  298  pounds;  that  he  received  a  wound  In  his  forehead 
extending  from  the  hair  to  the  eye  which  left  a  scar;  that  his 
entire  left  side  was  bruised  and  skinned,  his  leg  and  ankle  twisted 
and  his  foot  Jammed;  that  he  suffered  and  continued  to  suffer  up 
to  the  time  of  the  trial  much  pain  and  became  unable  to  walk  with- 
out the  aid  of  crutches,  and  that  a  chronic  tuberculosis  condition, 
which  may  ultimately  cause  his  death,  exists  in  his  foot. 

Action  in  case  for  personal  injuries.  Appeal  from  the  City 
Court  of  Mattoon;  the  Hon.  Horace  S.  Clark.  Judge,  presiding. 
Heard  In  this  court  at  the  May  term,  1907.  Affirmed.  Opinion  filed 
December  7,  1907. 

H.  M.  Steely  and  Andrews  &  Vause,  for  appellant. 
Bryan  H.  Tivnen,  for  appellee. 

Mb.  Justice  Puterbaitgh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  case  by  Daniel  Graham  against 
the  Mattoon  City  Railway  Company  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  plaintiff, 
a  motorneer  in  the  employ  of  the  defendant,  through 
the  alleged  negligence  of  the  defendant  in  the  opera- 
tion of  its  electric  railroad.  The  jury  returned  a  ver- 
dict in  favor  of  the  plaintiff  and  assessed  his  damages 
at  $5,000.  Motions  by  the  defendant  for  a  new  trial 
and  in  arrest  of  judgment  were  overruled.  From  the 
judgment  rendered  upon  said  verdict  this  appeal  is 
prosecuted  by  the  defendant.  At  the  close  of  the 
plaintiff's  evidence  and  again  at  the  close  of  all  the 
evidence,  the  court  refused  to  direct  a  verdict  for  the 
defendant.  The  first  count  of  the  declaration  as  finally 
amended  avers  that  the  defendant  owned  and  operated 
a  single  track  railroad,  and  cars  thereon,  propelled 
by  electricity,  conveying  goods  and  passengers,  and 
maintained  a  switch  east  of  Mattoon  known  as  Jones 
switch;  that  it  had  in  force  a  schedule  or  time  table 
providing  for  the  movement  of  all  its  regular  trains, 
said  schedule  not  covering  irregular,  special  or  extra 
trains;  that  while  defendant  was  moving  its  train 
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No.  11,  in  a  direction  from  east  to  west,  from  Charles- 
ton to  Mattoon,  which  train  was  one  of  the  regular  and 
scheduled  trains  aforesaid,  the  plaintiff,  as  defendant's 
motorman,  by  servants  of  defendant  not  fellow-serv- 
ants, of  plaintiff,  was  carelessly  and  negligently  or- 
dered to  take  a  special  irregular  or  extra  car  No.  18, 
not  shown  upon  said  time  table  or  schedule,  and  pro- 
ceed from  Mattoon  to  Jones  switch,  and  there  meet 
said  regular  car  No.  11,  without  notice  to  the  serv- 
ants on  No.  11  of  said  order  and  directions  to  the 
plaintiff,  or  of  the  presence  or  approach  of  the  plaint- 
iff in  time  to  avoid  the  danger;  that  while  said  serv- 
ants in  charge  of  both  said  cars,  were  exercising  rea- 
sonable care  and  caution,  proceeding  from  opposite 
directions  toward  each  other,  before  plaintiff  had 
reached  Jones  switch,  because  of  defendant's  negli- 
gence aforesaid,  the  said  cars  collided,  and  plaintiff 
was  injured,  etc. 

The  third  additional  count  contains  the  same  aver- 
ments as  in  the  first  count  and  in  addition  thereto 
avers  that  the  defendant  negligently  failed  to  adopt 
any  reasonably  safe  system  or  method  whereby  said 
cars  might  be  operated  with  reasonable  safety  from 
collision  one  with  the  other,  and  whereby  reasonable 
notice  might  be  given  to  those  operating  each  of  said 
cars,  of  the  presence  and  movement  of  each  other  upon 
said  single  track,  within  a  time  reasonably  sufficient 
to  avoid  a  collision  between  said  cars. 

The  fifth  additional  count  charges  that  the  plaintiff 
was  ordered  to  meet  No.  11  at  Jones  switch,  and  that 
defendant  disregarding  its  duty  to  give  plaintiff  a  clear 
way  to  said  meeting  point,  free  from  opposing  trains, 
and  to  exercise  reasonable  care  and  claution,  was  exe- 
cuting his  orders,  proceeding  to  said  meeting  point, 
and  before  he  had  arrived  at  Jones  switch,  defendant 
negligently  permitted  No.  11  to  be  driven  against  him, 
and  failed  to  exercise  reasonable  care  for  safety  of 
plaintiff,  and  by  means  of  defendant's  negligence  in 
that  regard,  the  collision  and  injury  occurred. 
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Appellant  operates  an  electric  railway  running  east 
and  from  Mattoon  to  Charleston,  a  distance  of  about 
twelve  miles.  About  seven  blocks  east  of  the  starting 
point  in  Mattoon  is  a  switch  called  Banana  siding. 
One  and  three-quarters  miles  east  thereof  is  another 
switch  called  Jones  switch,  further  east  is  a  station 
called  Loda,  which  is  about  six  miles  from  Mattoon, 
and  still  further  east  is  Urban  Park,  at  which  base- 
ball games  were  played  upon  several  days  of  the  week 
during  the  summer.  Midway  between  Banana  siding 
and  Jones  switch  the  track  curved  north  for  the  dis- 
tance of  1,325  feet,  following  which  the  track  was 
straight  for  375  feet  and  then  again  curved  for  about 
1,615  feet.  Two  cars  were  regularly  operated  on  the 
Une  which  made  the  trip  between  the  two  cities  in 
about  thirty  minutes.  Car  No.  11,  in  charge  of  one 
Holmes,  was  scheduled  to  leave  Charleston  for  Mat- 
toon at  1 :45  p.  m.,  and  car  No.  12,  which  was  appellee's 
regular  car,  to  leave  Charleston  at  the  same  hour>. 

On  the  day  in  question  appellee  was  relieved  of  his 
regular  run  and  assigned  to  run  an  extra  car,  No.  18, 
to  Urban  Park  for  the  accommodation  of  persons  who 
desired  to  attend  a  baseball  game  which  was  to  be 
played  there  that  day.  The  usual  time  from  Charles- 
ton to  Jones  switch  was  about  twenty  minutes,  and 
from  the  latter  station  to  Mattoon  about  ten  minutes. 
Appellee  was  directed  to  meet  No.  11  at  Jones  switch, 
but  the  crew  in  charge  of  No.  11  were  not  notified  in 
any  way  of  the  running  of  the  extra  car  nor  were  they 
given  any  orders  or  directions  as  to  a  meeting  point. 
The  extra  car  left  Charleston  from  five  to  fifteen  min- 
utes after  two  o'clock.  Upon  the  stretch  of  straight 
track,  the  extra  car  met  and  collided  with  No.  11  com- 
ing from  the  east. 

Appellee  testified  that  when  he  first  saw  No.  11  it 
was  about  150  yards  distant,  coming  around  the  east 
curve;  that  his  car  was  running  at  about  forty  miles 
an  hour;  that  he  at  once  shut  off  the  power  and  ap- 
plied the  air  brakes  reducing  the  speed  at  the  time 
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of  the  collision  to  about  seven  or  eight  miles  an  hour. 
As  the  cars  came  together  appellee  jumped  from  his 
car  and  sustained  the  injuries  complained  of  in  the 
declaration. 

The  evidence  further  shows  that  the  appellant  com- 
pany had  no  published  rules  governing  the  running 
and  management  of  its  cars  other  than  a  time  table 
for  the  regular  cars.  That  the  superintendent  had  sole 
charge  of  the  movement  of  trains  and  that  he  was  in 
the  habit  of  issuing  orders,  occasionally  in  writing,  but 
frequently  verbally,  and  at  such  times  and  places  as 
suited  his  convenience,  and  that  there  was  no  desig- 
nated time  or  place  at  which  orders  were  regularly 
issued  or  when  and  where  employes  were  required  to 
report  for  the  same.  It  was  the  manifest  duty  of  ap- 
I)ellant  toward  its  employes  to  use  reasonable  care 
to  80  regulate  the  time  and  manner  of  running  its 
.cars  that  those  of  its  servants  who  were  engaged  in 
operating  them  would  be  informed  as  to  times  and 
places  and  manner  where  and  in  which  the  same  should 
meet  and  pass  in  order  that  collisions  might  be 
avoided.  Darrigan  v.  Ry.  Co.,  52  Conn.  285 ;  Sheehan 
V.  Ry.  Co.,  91  N.  Y.  332;  Ry.  Co.  v.  McLallen,  84  HI. 
109;  R.  R.  Co.  v.  Mix,  121  Fed.  Rep.  476.  The  faU- 
ure  of  appellant  to  advise  those  in  charge  of  No.  11 
of  the  presence  of  the  extra  car  upon  the  track  and 
as  to  when  and  where  it  should  meet  and  pass  the 
same,  clearly  constituted  a  breach  of  such  duty.  The 
extraordinary  hazard  encountered  by  appellee  was 
obviously  not  one  incident  to  his  employment.  R.  Co. 
V.  Snedaker,  223  111.  395.  He  was  expressly  ordered 
to  meet  No.  11  at  Jones  switch.  It  was  his  duty  to 
obey  such  order,  and  he  had  the  right  to  assume  that 
appellant,  with  its  superior  knowledge  of  the  situation, 
would  not  expose  him,  his  fellow-employes  and  the 
passengers  upon  the  cars,  to  unnecessary  peril,  and 
to  rest  upon  the  assurance  that  there  was  no  danger 
which  is  implied  by  such  order.  Whether  with  such 
knowledge  as  he  may  have  possessed  as  to  the  mode 
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and  manner  of  operating  extra  cars,  in  obeying  the 
order  he  acted  as  an  ordinarily  prudent  person  would 
have  under  similar  circumstances,  affects  the  question 
of  contributory  negligence  rather  than  that  of  assumed 
risk.     Springfield  B.  &  M.  Co.  v.  Parks,  222  111.  355. 
The  question  of  assumed  risk  was  therefore  not  in- 
volved in  the  case,  and  appellee's  first  instruction  is 
not  subject  to  the  objection  held  to  be  well  taken  to  a 
similar  instruction  in  the  case  of  Terra  Cotta  Lumber 
Co.  V.  Hanley,  214  111.  243.    Furthermore,  appellant's 
third  and  eighteenth  are  substantially  of  the  same  im- 
port and  it  is  thus  estopped  to  complain.    R.  Co.  v. 
Bicker,  116  LI.  App.  434.     Nor  were  appellee's  in- 
juries the  result  in  whole  or  in  part  of  the  negligence 
of  a  fellow-servant.    The  evidence  does  not  disclose 
that  Holmes  was  in  any  way  negligent.    The  super- 
intendent was  clearly  a  vice-principal.    The  proximate 
cause  of  the  accident  was  the  negligence  in  the  per- 
formance   of    a    duty    which    cannot    be    delegated. 
Whether  or  not  appellee  was  in  the  exercise  of  due 
care  in  obeying  the  order  to  take  the  car  out,  and  at 
and  prior  to  the  time  of  the  collision,  was  an  issue  to 
be  determined  by  the  jury.    ^Tiile  the  evidence  as  to 
the  speed  with  which  he  was  running  and  the  manner 
he  managed  his  car  at  the  tune  and  immediately  prior  to 
the  collision,  was  to  some  extent  conflicting,  we  think 
that  the  finding  of  the  jury  upon  that  issue  was  war- 
ranted. 

We  do  not  think  that  the  damages  awarded  are 
excessive.  There  is  evidence  tending  to  show  that  at  the 
time  of  the  collision,  plaintiff  was  thirty-three  years  of 
age,  sound  in  health  and  limb,  six  feet  tall  and  weighed 
298  pounds ;  that  he  received  a  wound  in  his  forehead 
extending  from  the  hair  to  the  eye  which  left  a  scar; 
that  his  entire  left  side  was  bruised  and  skinned,  his 
leg  and  ankle  twisted  and  his  foot  jammed;  that  he 
suffered  and  still  suffers  much  pain  and  is  unable  to 
walk  without  the  aid  of  crutches;  that  a  chronic  tuber- 
culosis  condition,   which  may  ultimately  cause  his 
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death,  exists  in  his  foot,  which  the  evidence  tends  to 
show  was  greatly  aggravated  by  the  injury  received; 
that  he  is  reduced  in  weight  115  pounds;  that  he  has 
been  unable  to  work  since  he  was  injured,  and  that 
prior  thereto  he  earned  $11  per  week. 

We  are  of  opinion  that  the  declaration  sufficiently 
stated  a  cause  of  action  and  that  the  motion  in  arrest 
of  judgment  was  properly  overruled.  The  rulings  of 
the  court  upon  the  instructions  were  substantially  cor- 
rect. 

We  have  carefully  considered  the  remaining  grounds 
for  reversal  urged  by  appellant  and  are  of  opinion 
that  the  same  are  not  well  founded,  and  that  the  rec- 
ord is  free  of  error  that  could  have  been  prejudicial 
to  appellant. 

*  The  abstract  filed  by  appellant  is  not  such  as  is 
contemplated  by  the  rules  of  this  court  and  the  cost 
of  the  additional  abstract  furnished  by  appellee  will 
be  taxed  to  appellant. 

The  judgment  of  the  Circuit  Court  should  be  and  is 
affirmed. 

Affirmed. 


The  F.  B.  Talt  Hanufaetiiring  Company  y.  Samuel  H. 

Tinsman. 

1.  Ebcploteb  and  employe — what  does  not  affect  right  to  Molary. 
An  employe  is  entitled  to  leave  the  service  of  his  employer  if 
his  salary  is  not  paid  when  due  and  he  may  recover  for  the 
unexpired  portion  of  his  term  of  service  the  same  as  though  he 
had  been  wrongfully  discharged. 

2.  Employee  and  employe — contract  for  **annual"  salary  con- 
Btrued.  A  contract  for  an  "annual"  salary  of  |1,800  per  year  is 
a  contract  for  an  annual  salary  of  such  amount,  payable  in 
monthly  instalments,  where  the  parties  by  their  conduct  have  so 
construed  the  same. 

Assumpsit.  Appeal  from  the  County  Court  of  Macon  county; 
the   Hon.  Obfhsub   W.   Smith,   Judge,   presiding.     Heard   in   this 
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court  at  the  May  term,  1907.     Affirmed.     Opinion '  filed  December 
7,  1907. 

Buckingham  &  Gray,  for  appellant. 
Hutchinson  &  Adams,  for  appellee. 

Mb.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  assumpsit  wherein  appellee  re- 
covered a  judgment  against  appellant  for  $693.07. 
The  suit  is  predicated  upon  a  written  contract  between 
the  parties  by  the  terms  of  which  appellee  was  em- 
ployed by  the  appellant  company  as  a  mechanic  at  an 
''annual  salary"  of  $1,800  a  year,  for  a  period  of  three 
years  from  November  1,  1904,  provided  that  any  loss 
of  time,  by  sickness  or  otherwise,  should  be  deducted 
from  said  compensation.  To  establish  his  claim  ap- 
pellee introduced  in  evidence  upon  the  trial,  a  state- 
ment designated  as  Exhibit  B,  which  was  prepared 
and  rendered  to  him  by  the  bookkeeper  of  appellant 
and  in  which  he  is  credited  with  salary  from  Novem- 
ber 1,  1904,  to  October  1,  1905,  at  the  rate  of  $150 
per  month,  together  with  sundry  expenses  paid  by 
him  on  account  of  appellant,  the  total  of  such  credit 
items  being  $1,873.92.  He  is  charged  with  various 
items  consisting  of  cash  payments  to  him,  coal  and 
other  merchandise  furnished  to  him  by  appellant, 
amounting  in  all  to  $1,280.85,  leaving  a  balance  due 
to  him  according  to  such  statement  of  $593.07. 

In  addition  thereto,  appellee  claimed  and  the  evi- 
dence tended  to  show  that  there  was  due  to  him  as 
salary  from  October  1,  1905,  to  October  20,  1905,  the 
day  he  quit  the  employment  of  appellant,  the  sum  of 
$100.  Again  such  demand  appellant  presented  under 
the  proper  plea,  an  off-set  or  counter-claim  in  the  sum 
of  $865.85  for  time  alleged  to  have  been  lost  by  ap- 
pellee and  for  materials  furnished  and  labor  rendered 
to  appellee  by  certain  other  employes  of  appellant. 
The  jury  disallowed  the  counter-claim  in  toto  and  re- 
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turned  a  verdict  for  the  full  amount  of  appellee's 
claim.  .It  is  first  contended  by  appellant  that  having 
contracted  to  work  for  it  for  the  term  of  three  years, 
appellee  was  bound  to  continue  in  its  employ  for  that 
period,  unless  discharged  or  he  quit  the  employment, 
for  good  cause,  and  that  having  abandoned  the  con- 
tract voluntarily  and  without  cause,  he  was  not  en- 
titled to  recover  anything  on  account  of  salary.  The 
evidence  does  not  warrant  such  contention.  It  clearly 
appears  therefrom  that  appellee  continued  in  the  em- 
ployment so  long  as  he  was  paid  his  salary.  If,  as  the 
jury  undoubtedly  found,  appellant  refused  to  pay  him 
his  salary  when  due,  he  was  justified  in  quitting  its 
emplojTnent  and  his  rights  to  recover  for  Services  up 
to  such  time  was  not  affected  by  his  so  doing. 

It  is  also  insisted  that  inasmuch  as  the  contract  pro- 
vided for  the  payment  of  a  gross  sum  of  $1,800  as  an 
annual  salary,  appellant  was  not  entitled  to  recover 
any  salary  until  the  expiration  of  each  successive  year. 
Such  contention  is  also  unwarranted  by  the  evidence. 

It  is  manifest  from  the  items  of  the  statement  Ex- 
hibit B,  which  is  admitted  by  appellant  in  argument  to 
be  correct  as  to  the  items  covered  thereby,  that  the 
contract  was  construed  by  both  parties  as  meaning 
that  the  salary  was  to  be  paid  monthly  in  instalments 
of  $150. 

It  is  finally  urged  that  the  finding  of  the  jury  dis- 
allowing appellant's  counter-claim  was  unwarranted 
by  the  evidence.  There  is  some  evidence  in  the  rec- 
ord tending  to  show  that  appellee,  during  his  employ- 
ment by  appellant,  at  intervals  was  engaged  in  perfect- 
ing various  agricultural  implements  which  he  had  in- 
vented, and  that  occasionally  he  was  assisted  by  other 
employes  of  appellant. 

By  said  counter-claim  it  is  sought  to  charge  him 
with  the  time  devoted  by  him  to  such  purpose  and  with 
the  wages  of  the  other  employes  for  the  time  it  is  al- 
leged they  were  engaged  in  assisting  him.  It  appears 
from  the  evidence  that  the  items  of  set-off  in  question 
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had  accrued,  if  at  all,  some  time  prior  to  the  prepara- 
tion and  delivery  to  appellee  of  the  statement  marked 
Exhibit  B,  which  purported  to  show  fully  and  correctly 
the  account  between  the  parties  up  to  October  5,  1905. 
Such  items  are  not  charged  to  appellee  in  said  state- 
ment. It  does  not  appear  that  they  were  charged  to 
him  upon  the  books  of  appellant  until  after  he  left  its 
employment,  nor  that  in  the  negotiations  for  settle- 
ment between  him  and  the  president  of  appellant  im- 
mediately prior  to  the  time  he  left,  that  any  counter- 
claim was  either  presented  or  urged.  From  these 
facts,  the  jury  was  justified  in  believing  that  such  claim 
was  an  afterthought. 

Although  the  third  instruction  given  at  the  request 
of  appellee  is  faulty  in  construction,  we  are  satisfied 
that  appellant  was  not  materially  prejudiced  thereby. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


James  E.  Whltesides  t.  SprlngiSeld  Colliery  Company. 

Peremptory  k^strcction — when  properly  given.  A  peremptory- 
Instruction  for  the  defendant  is  properly  given  where  that  aspect 
of  the  evidence  most  favorable  to  the  plaintiif  falls  to  disclose 
a  right  of  recovery. 

Action  In  case  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Sangamon  county;  the  Hon.  James  A.  Creiqiitox,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1907.  Affirmed. 
Opinion  filed  December  7,  1907. 

S.  H.  Cummins,  for  plaintiff  in  error. 

Brown,  Wheeler,  Brown  &  Hay,  for  defendant  in 
error. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  case  by  James  E.  Whitesides 
against  the  Springfield  Colliery  Company  to  recover 


80  Appellate  Courts  of  Illinois. 

Vol.  138.]  Whitesidee  v.  Springfield  Colliery  Co. 

damages  for  personal  injuries  received  by  the  plaintiff 
through  the  alleged  negligence  of  said  company. 

At  the  close  of  the  plaintiff's  evidence,  the  trial 
court  directed  a  verdict  for  the  defendant.  Judgment 
was  rendered  upon  the  verdict  so  returned,  to  reverse 
which  this  writ  is  prosecuted  by  the  plaintiff. 

The  declaration,  in  substance,  avers  that  the  defend- 
ant was  possessed  of  a  certain  coal  mine  and  had  at- 
tached thereto  a  certain  coal  chute  which  was  out  of 
repair  in  that  the  frame  work  was  loose  and  the  tim- 
ber therein  old,  rotten  and  insecure,  so  that  the  same 
was  not  reasonably  safe  for  one  to  work  therein,  which 
condition  the  defendant  well  knew  or  by  the  exercise 
of  due  care  could  have  known;  that  the  plaintiff  re- 
quested the  defendant  to  erect  a  scaffold  or  furnish 
the  necessary  material  with  which  to  erect  one  for  the 
purpose  of  tearing  down  the  said  chute,  but  that  the 
defendant  refused  so  to  do,  and  ordered  the  plaintiff 
to  get  into  the  said  chute  and  tear  the  same  down; 
and  that  while  he  was  working  in  said  chute  in  obedi- 
ence to  said  order  of  the  defendant,  and  with  all  due 
care,  the  sheet  iron  lining  suddenly  gave  way  by  rea- 
son of  the  rotten  condition  of  the  said  chute  and  threw 
the  plaintiff  to  the  ground,  injuring  him,  etc. 

The  evidence  adduced  by  the  plaintiff,  together  with 
all  justifiable  inferences  to  be  drawn  therefrom,  dis- 
closes the  following  facts:  The  plaintiff,  who  was 
thirty-six  years  of  age,  had  been  following  the  trade 
of  carpenter  for  about  thirteen  years  prior  to  the  time 
he  was  injured.  For  six  months  he  had  been  em- 
ployed by  the  defendant  as  a  carpenter  in  and  about 
its  coal  shafts.  On  the  day  before  the  accident  the 
superintendent  of  the  mine  ordered  him  to  take  down 
and  apart  two  coal  chutes  which  stood  upon  uprights 
adjoining  the  coal  shafts  and  were  twenty  feet  in 
height  from  the  ground,  twelve  feet  long  and  about 
five  feet  wide.  The  sides  above  the  floor  being  about 
three  feet  high.  The  floors  of  the  chutes  were  lined 
with  sheet  iron  which  was  spiked  thereto.    The  chutes 
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inclined  from  the  shaft  toward  the  ground  at  an  angle 
of  about  thirty  degrees,  and  were  open  at  each  end. 
At  the  lower  end  of  each,  which  was  about  four  feet 
from  the  ground,  there  were  cross-caps  bolted  to  the 
upright  to  prevent  the  sides  from  spreading.  Before 
beginning  work  upon  the  chutes,  the  plaintiff  told  the 
superintendent  that  he  did  not  like  to  take  them  down 
withont  first  building  scaffolds  at  the  sides  so  that 
he  and  hi's  assistants  could  work  with  safety,  and  re- 
quested that  they  be  given  lumber  with  which  to  build 
the  same.  The  superintendent  replied  that  there  was 
no  lumber  at  hand ;  that  he  thought  they  could  safely 
go  into  the  shaft  and  tear  out  the  sheet  iron  lining  of 
the  floor  if  they  were  careful ;  he  then  directed  plaintiff 
and  those  who  were  assisting  him  to  first  pry  one- 
half  of  the  sheet  iron  from  the  floor  and  then  to  use  a 
block  and  tackle  which  was  on  hand,  and  see  if  they 
could  not  **yank"  the  rest  of  the  iron  off.  Plaintiff 
and  the  other  employes  tore  down  one  of  the  chutes, 
and  on  the  following  day  started  to  remove  the  sheet 
iron  lining  from  the  floor  of  the  other.  As  they 
loosened  the  iron  they  bent  it  away  from  them  toward 
the  lower  end  of  the  chute  rolling  it  up  so  far  as  possi- 
ble as  they  proceeded. 

When  they  reached  a  point  within  about  two  feet 
of  the  lower  end,  they  endeavored  to  use  the  block  and 
tackle  to  **yank"  off  the  rest  of  the  lining.  Being 
unable  to  do  so  because  of  the  intervention  of  the 
cross-cap  and  the  passage  of  cars  they  then  tried  to 
bend  the  loosened  iron  down  so  that  it  would  go  imder 
the  cross-cap.  While  they  were  so  engaged  the  bottom 
of  the  chute  by  reason  of  the  decayed  condition  of  its 
timbers,  gave  way,  throwing  the  plaintiff  to  the  ground 
and  injuring  him.  The  evidence  further  shows  that 
during  the  progress  of  the  work  the  superintendent 
came  to  the  chute  on  two  occasions  and  told  plaintiff 
to  hurry  up  with  the  work,  that  he  desired  to  use  the 
lumber  in  the  chute  and  was  waiting  for  it. 

We  are  of  opinion  that  the  court  properly  directed 
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a  verdict  for  the  defendant.  Counsel  for  appellant 
concedes  that  if  appellant  had  gone  to  work  in  the 
chute  of  his  own  volition  and  without  order  or  direc- 
tion from  the  superintendedt,  he  would  have  thereby 
assumed  the  risk,  but  insists  that  inasmuch  as  the 
facts  in  evidence  show  that  he  was  expressly  directed 
by  the  superintendent  to  go  into  the  chute  and  do  the 
work  he  cannot  be  held  to  have  assumed  the  risk.  Such 
contention  is  unsound  for  the  reason  that  it  is  obvious 
that  the  accident  was  not  due  to  the  mere  fact  that 
appellant  went  into  the  chute  and  undertook  to  tear 
it  down.  His  injuries  were  the  result  of  the  method 
adopted  by  him  in  doing  the  work.  Notwithstanding 
he  was  specifically  directed  to  remove  the  lining  at  the 
lower  end  of  the  chute  by  the  use  of  the  blocks  and 
tackle,  he  elected  to  ignore  such  express  directions  and 
voluntarily  adopted  a  method  manifestly  more  per- 
ilous. By  so  doing  he  assumed  the  risk  of  injury 
attendant  thereupon.  He  was,  as  shown  by  his  own  tes- 
timony, of  mature  age,  had  had  experience  in  wreck- 
ing chutes  and  fully  understood  the  nature  of  the  em- 
ployment, which  was  obviously  hazardous.  The  fact 
that  he  was  prevented  by  the  passage  of  cars  and  the 
intervention  of  the  cross-caps  from  using  the  block 
and  tackle  did  not  excuse  his  disobedience  of  the  spe- 
cific directions  of  the  superintendent.  When  he  ascer- 
tained that  the  method  directed  was  impracticable  it 
was  his  duty  to  discontinue  the  work.  The  orders  of 
the  superintendent  to  ** hurry  up"  which  were  given 
when  the  work  was  begun  and  again  as  they  started 
to  roll  up  the  sheet  iron  at  the  top  of  the  chute  did 
not  serve  to  change,  modify  or  effect  the  former  one  as 
to  the  method  to  be  followed. 

The  aspect  of  the  evidence  most  favorable  to  appel- 
lant fails  to  disclose  a  right  of  recovery  and  the  trial 
court  properly  directed  a  verdict  for  the  defendant. 

The  judgment  thereon  will  be  affirmed. 

Affirmed. 


Third  District— A.  D.  1907.  83 

Toledo,  St.  L.  &  W.  R.  R.  Co.  v.  Baker. 


Toledo^  St.  Louis  &  Western  Ballroad  Company  y. 
Milton  Baker. 

"DEFi^mom — "wilfulness,'*  "Wilfulness"  is  "An  entire  absence  of 
care  for  the  life,  the  person  or  the  property  of  others,  such  as 
exhibits  a  conscious  indifference  to  consequences." 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  James  W.  Cbaio,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1907.  Reversed. 
Opinion  filed  December  7,  1907. 

CSAKLBS    A.     SCHMBTTAU,     GeOEGB    P.    GeEENHALGH 

and   Steeley  &  Clements,  for  appellant;  Clabenob 
Brown,  of  counsel. 

S.  M.  Clark,  for  appellee. 

Mr.  Justice  Puterbaxjgh  delivered  the  opinion  of 
the  conrt. 

This  is  an  action  by  appellee  against  appellant  for 
the  recovery  of  damages  for  personal  injuries.  A 
trial  by  jury  resulted  in  a  verdict  for  $500  upon  which 
judgment  was  rendered  against  the  defendant.  To 
reverse  such  judgment  this  appeal  is  prosecuted.  The 
declaration  charges  that  appellant,  by  its  servants, 
while  operating  a  train  on  its  railroad  at  Eidgefarm, 
Illinois,  invited  appellee  to  assist  in  unloading  certain 
boxes  from  a  freight  car  in  said  train  at  the  depot  in 
said  village,  and  that  while  appellee  was  assisting  to 
lower  said  boxes  from  said  car,  and  in  the  exercise 
of  due  care  and  caution  for  his  own  safety,  a  brake- 
man  who  was  then  and  there  in  the  employ  of  appel- 
lant wilfully  and  recklessly  lowered  a  certain  box  upon 
appellee  and  injured  him.  The  uncontroverted  facts 
are  substantially  the  following:  Appellee,  a  drayman 
residing  at  Eidgefarm,  was  at  appellant's  station  when 
one  of  its  local  freight  trains  arrived  there  at  about 
ten  o'clock  in  the  morning.  The  way  car  of  the  train 
containing  shipments  for  Eidgefarm  was  stopped  on 
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a  road  crossing  :with  the  door  of  the  car  just  west  of 
the  depot  platform.  While  the  conductor  and  brake- 
man  of  the  train  were  removing  a  box  of  merchandise 
from  the  car,  the  box  fell  striking  appellee  and  caus- 
ing the  injury  charged  in  the  declaration.  Appellee 
testified  upon  the  trial  that  after  the  train  arrived  the 
brakeman  rolled  a  box  to  the  door  of  the  waycar  and 
that  the  conductor  then  asked  appellee  to  assist  in  un- 
loading the  box;  that  he  and  the  conductor  then 
lowered  the  same  out  of  the  car*  to  the  ground ;  that 
he  and  the  conductor  then  started  to  roll  the  box  out 
of  the  way  of  the  door  when  the  brakeman  shouted 
**look  out"  and  before  appellee  could  get  out  of  the 
way,  rolled  another  box  out  of  the  car  which  struck 
appellee  upon  one  of  his  legs,  and  fractured  the  bone 
of  the  same.  The  brakeman  testified  that  he  was  un- 
aware of  appellee's  presence  in  the  vicinity  until  after 
the  box  had  fallen. 

As  to  whether  or  not  appellee  was  requested  by  the 
conductor  to  assist  in  unloading  the  car  and  whether 
he  was  so  assisting,  the  evidence  is  in  conflict.  Inas- 
much however  as  counsel  for  appellee  concedes  in 
argument  in  this  court  that  appellee  was  at  the  time 
he  was  injured  a  trespasser,  the  question  becomes  un- 
important. It  is  obvious  that  to  entitle  appellee  to 
recover  under  the  averments  of  his  declaration,  it  was 
essential  that  he  establish  by  the  greater  weight  of 
the  evidence  that  the  act  of  the  brakeman  in  lowering 
the  box  upon  him  was  wilful.  Thompson  in  his  Com- 
mentaries upon  the  Law  of  Negligence  (Vol.  1,  §  22) 
says:  **An  entire  absence  of  care  for  the  life,  the 
person  or  the  property  of  others,  such  as  exhibits  a 
conscious  indifference  to  consequences,  makes  a  case 
of  constructive  or  legal  wilfulness,  such  as  charges  the 
person  whose  duty  it  was  to  exercise  care,  with  the 
consequences  of  a  wilful  injury."  I.  C.  E.  E.  Co.  v. 
Leiner,  202  111.  624. 

We  are  satisfied,  from  a  full  consideration  of  the 
evidence,  that  the  jury  was  unwarranted  in  finding 
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that  the  act  of  the  brakeman  was  wilful  within  the 
meaning  of  the  law.  While  he  was  perhaps  negligent 
in  rolling  the  box  from  the  car,  the  evidence  fails  to 
show  that  there  was  such  an  entire  want  of  care  or 
unconscious  indifference  as  to  consequences  as  to  in- 
dicate wilfulness.  The  testimony  of  appellee  that  be- 
fore rolling  the  box  out  of  the  car,  the  brakeman 
warned  those  in  the  vicinity  to  **look  out,'^  tends 
strongly  to  negative  the  idea  that  he  intended  that  the 
box  should  strike  appellee  or  that  he  was  indifferent 
as  to  whether  it  did  or  not. 

There  is  no  evidence  in  the  record  other  than  ap- 
pellee's account  of  the  occurrence,  tending  to  show 
that  the  act  was  wilful,  and  that,  we  think,  is  mani- 
festly insufficient.  While  the  question  is  primarily  one 
for  the  determination  of  the  jury  we  are  impelled  to 
hold  that  its  finding  in  the  present  case  was  clearly 
unwarranted  by  the  evidence.  It  therefore  becomes 
our  duty  to  reverse  the  judgment  of  the  Circuit  Court 
without  remanding  the  cause. 

Reversed. 

Finding  of  fact,  to  be  incorporated  in  the  judgment 
of  the  court: 

We  find  that  the  servants  of  appellant  did  not  wil- 
fully lower  the  box  in  question  upon  appellee  as 
charged  in  the  declaration. 


Fred  8.  Leach  y.  Clara  E.  Thompson. 

1.  Mechanic's  lien — voltat  does  not  release  surety  upon  con- 
tractor's hond.  A  surety  upon  a  contractor's  bond  is  not  released 
by  the  act  of  the  owner  in  failing  to  withhold  payments  due  by 
virtue  of  the  work  performed  and  materials  furnished  by  the  con- 
tractor. 

2.  Mechanic's  lien — when  subcontractor  cannot  enforce.  A  sub- 
contractor cannot  enforce  a  Hen  against  an  owner  if  he  is  a  surety 
upon  a  contractor's  bond  and  his  obligation  upon  such  bond  is  such 
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as  to  render  him  liable  to  the  owner  for  the  payment  of  any  lien 
claims  not  specified  by  the  contract 

Mechanic's  lien.  Appeal  from  the  Circuit  Court  of  McLean  county; 
the  Hon.  Colostin  D.  Myebs.  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1907.    Affirmed.    Opinion  filed  December  7,  1907. 

Owen  T.  Reeves  and  W.  B.  Leach,  for  appellant. 
Rayburn  &  Buck,  for  appellee. 

Mr.  Justice  Puterbauqh  delivered  the  opinion  of 
the  court. 

This  is  a  bill  by  Leach,  a  subcontractor,  to  estab- 
lish a  mechanic's  lien  upon  certain  premises  in  the 
village  of  McLean.  Thompson,  the  owner,  and  Max- 
son,  the  principal  contractor,  were  made  parties  de- 
fendant. 

The  bill  avers  and  the  evidence  discloses  that 
Thompson  and  Maxson  entered  into  a  written  contract 
by  the  terms  of  which  Maxson  agreed  to  build  for 
Thompson  a  dwelling  house  upon' the  premises  in  ques- 
tion, for  the  sum  of  $3,000,  payable  as  follows :  $1,000 
down;  eighty-five  per  cent,  of  the  value  of  labor  and 
materials  on  the  ground  as  the  work  progressed,  upon 
demand  of  Maxson,  and  the  balance  upon  completion  of 
the  contract  work,  provided  that  in  no  event  was 
Thompson  to  pay  more  than  $3,000  unless  she  should 
order  extra  work  done.  Maxson  completed  the  building 
at  a  cost  of  not  to  exceed  $2,500  including  all  claims  of 
subcontractors.  Leach,  under  a  subcontract  with  Max- 
son, furnished  labor  and  materials  in  and  about  said 
building  to  the  extent  of  $418.35,  and  seeks  by  the 
present  bill  to  establish  a  lien  therefor  against  the 
premises.  The  answer  of  Thompson  avers  and  the 
proof  shows  that  about  the  date  of  the  original  con- 
tract, Maxson  as  principal,  and  Leach  and  several 
others  as  sureties,  executed  and  delivered  to  Thomp- 
son a  bond  to  secure  the  full  and  faithful  performance 
of  the  contract  on  the  part  of  Maxson  and  th.e  pay- 
ment by  him  of  all  liens  against  said  premises  for 
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labor  and  materials.  The  chancellor  upon  the  hearing 
of  exceptions  to  the  master's  report  held  that  Leach 
was  not  entitled  to  the  relief  prayed,  and  dismissed 
the  bill,  whereupon  Leach  prayed  this  appeal.  The 
evidence  further  shows  that  in  addition  to  the  first 
payment  of  $1,000  required  by  said  contract,  Thomp- 
son paid  to  Maxson,  during  the  progress  of  the  work, 
various  sums  aggregating  on  April  28,  1905,  $2,725, 
upon  which  date  there  had  been  labor  performed  and 
was  material  upon  the  ground  to  the  value  of  but 
$1,547.80.  Upon  the  completion  of  the  contract  Max- 
son  was  paid  the  balance  of  the  contract  price  in  full. 
Appellant  claims  that  he  was  released  from  liability 
by  reason  of  the  payments  by  Thompson,  as  the  work 
progressed,  of  more  than  eighty-five  per  cent,  of  the 
value  of  labor  performed  and  materials  upon  the 
ground  at  the  date  of  such  payments.  He  contends 
that  by  the  terms  of  his  obligation  his  liability  was 
contingent  upon  the  strict  compliance  by  Thompson 
with  the  terms  of  the  contract  limiting  the  extent  of 
payments  to  be  made  to  Maxson  thereunder  during 
the  progress  of  the  work,  and  that  by  reason  of  the 
violation  by  Thompson  of  such  provision  of  the  con- 
tract, he  became  discharged  from  all  liability. 

A  similar  defense  was  interposed  by  a  surety,  who 
was  also  a  subcontractor,  in  Central  Lumber  Co.  v. 
Kelter,  201  111.  503.  It  was  there- urged  that  if  the 
owners  had  strictly  complied  with  the  terms  of  the 
builders'  contract  as  to  payments,  and  had  withheld 
the  specified  percentage  of  the  contract  price,  they 
could  have  protected  themselves  against  loss  without 
resorting  to  the  bond,  and  that  they  owed  it  to  the 
security  to  do  so.  Referring  to  such  contention,  the 
court  says-:  ''That,  we  think,  is  hardly  a  fair  con- 
struction of  the  bond  and  contract.  It  would  render 
the  bond  wholly  unnecessary  and  of  little  or  no  bene- 
fit to  the  plaintiff.  If  they  were  bound  to  protect 
themselves  against  loss  occasioned  by  Rafferty's  fail- 
ure to  perform  the  contract,  by  withholding  payments, 
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then  the  security  conditioned   for  his  faithful  per- 
formance would  avail  nothing." 

The  views  so  exi)ressed  are  clearly  applicable  to 
and  decisive  of  the  present  case.  The  decree  of  the 
Circuit  Court  is  in  accordance  therewith  and  is  af- 
firmed. 

Affirmed. 


John  W.  Boys  et  al.  t.  Bernhard  Milling  Company. 

1.  Continuance — when  action  of  court  in  denying  motion  for,  not 
open  to  review.  The  action  of  the  court  in  denying  a  motion  for 
a  continuance  is  not  open  to  review  where  the  motion  for  continu- 
ance and  the  affidavit  filed  in  support  thereof  and  the  ruling  of  the 
court  thereon  are  not  incorporated  in  the  bill  of  exceptions. 

2.  Evidence — when  admission  of  erroneous,  will  not  reverse.  The 
admission  of  erroneous  evidence  will  not  reverse  where  the  verdict 
is  amply  sustained  by  competent  evidence  in  the  record. 

3.  Instructions — when  inaccuracies  will  not  reverse.  Erroneous 
instructions  will  not  reverse  where  the  verdict  is  amply  sustained  by 
competent  evidence  contained  in  the  record. 

Assumpsit.  Appeal  from  the  County  Court  of  Shelby  county;  the 
Hon.  Calvin  Green,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1907.    Affirmed.    Opinion  filed  December  7,  1907. 

W.  H.  Chew,  W.  H.  Eagan  and  F.  E.  Latch,  for  ap- 
pellants. 

D.  A.  MiLLiGAN,  for  appellee. 

Mr.  Justice  Puterbaxjgh  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  for  $58.50  ren- 
dered by  the  County  Court  in  favor  of  Bernhard  Mill- 
ing Co.,  and  against  J.  A.  Montgomery,  John  W.  Boys 
and  James  M.  Boys  as  co-partners.  To  reverse  said 
judgment  as  to  them  this  appeal  is  prosecuted  by  John 
W.  Boys  and  James  M.  Boys  who  deny  the  existence 
of  such  partnership.    The  principal  ground  urged  for 
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reversal  is  the  refusal  of  the  trial  court  to  grant  a 
continuance  of  the  cause  upon  the  motion  of  appel- 
lants. 

Neither  the  motion  for  continuance  nor  the  aflSda- 
vits  filed  in  support  of  the  same,  nor  the  ruling  of  the 
court  thereon,  is  incorporated  in  the  bill  of  excep- 
tions, and  we  are  therefore  precluded  from  considering 
the  alleged  error.  St.  L.  Ry.  Co.  v.  Union  Bank,  209 
ni.  457 ;  Lane  v.  City  of  Springfield,  120  111.  App.  5. 

It  is  also  urged  that  the  trial  court  erred  in  its  rul- 
ings upon  the  evidence  and  instructions.  No  evidence 
was  introduced  by  nor  instructions  offered  in  behalf 
of  the  defendants.  While  the  record  contains  some 
incompetent  evidence,  there  is  ample  competent  evi- 
dence to  sustain  the .  verdict.  The  instructions  are 
subject  to  criticism  but  in  view  of  the  fact  that  the  evi- 
dence so  clearly  shows  a  right  of  recovery,  the  in- 
accuracies in  question  could  not  have  affected  the  ver- 
dict. Moreover,  no  objections  or  exceptions  were 
made  or  taken  to  any  rulings  of  the  court  upon  either 
the  evidence  or  instructions,  and  properly  shown  by 
the  record. 

The  judgment  is  affirmed. 

Affirmed. 


George  A.  Hnff^  Administrator,  y.  Cleveland,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company. 

1.  Vamance — when  objection  -for,  comes  too  late.  An  objection 
for  variance  comes  too  late  when  first  made  on  appeal. 

2.  Pabbengeb  and  CABBiEB — duty  of  former  to  latter.  A  carrier  is 
required  to  do  all  that  human  care,  vigilance  and  foresight  can  rea- 
sonably do, ^consistent  with  the  character  and  mode  of  conveyance 
adopted,  and  the  practical  operation  of  its  road,  to  prevent  accidents 
to  passengers  riding  upon  its  trains. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Champaign  county;  the  Hon.  Solon  Phil- 
brick,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1907. 
Reversed  and  remanded.    Opinion  filed  December  7,  1907. 
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Ray  &  Dobbins  and  W.  B.  Riley,  for  appellant. 

George  W.  Gere  and  Henry  I.  Green,  for  appellee ; 
Hamlin  &  Gillespie  and  L.  J.  Hackney,  of  counsel. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  cause  is  before  this  court  for  the  second  time. 
Upon  the  former  appeal  a  judgment  in  favor  of  the 
plaintiff  was  reversed  and  the  cause  remanded  for  the 
reason  that  the  trial  court  at  the  conclusion  of  the 
plaintiff's  evidence,  upon  motion  of  the  defendants, 
instructed  the  jury  to  find  the  defendants  guilty  but 
improperly  further  instructed  them  to  assess  nominal 
damages  only.  The  nature  of  the  pleadings  is  suf- 
ficiently stated  in  the  former  opinion  of  this  court 
which  is  reported  under  the  title  of  Huff  v.  P.  &  E.  Ry. 
Co.,  in  127  111.  App.  242. 

Upon  remandment  the  suit  was  dismissed  as  to  the 
Peoria  &  Eastern  Railway  Company  and  a  second  trial 
had  by  jury  which  resulted  in  a  verdict  in  favor  of 
appellee.  The  evidence  established  beyond  question 
that  appellant's  intestate,  on  January  9,  1905,  be- 
came a  passenger  for  hire  upon  one  of  appellee's  pas- 
senger trains  for  the  purpose  of  being  carried  from 
Peoria  to  Champaign ;  that  the  coach  in  which  he  was 
riding  became  derailed  and  overturned  thereby  caus- 
ing his  death,  and  that  he  was  at  the  time  in  the  exer- 
cise of  due  care.  In  this  state  of  the  proof,  under  the 
doctrine  res  ipsa  loquitur,  the  legal  presumption  arose 
that  the  accident  was  due  to  the  negligence  of  the 
carrier  and  it  devolved  upon  the  defendant  to  explain 
or  account  for  the  accident,  and  to  prove  that  it  re- 
sulted from  a  cause  for  which  the  defendant  should  not 
be  held  responsible.  Ry.  Co.  v.  Blumenthal,  160  111. 
40;  R.  Co.  V.  Reynolds,  88  111.  418;  I.  C.  R.  R.  Co.  v. 
Rothschild,  134  111.  App.  504;  Ry.  Co.  v.  Barker,  209  111. 
329.  In  addition  to  the  foregoing  facts  appellant 
sought  to  prove,  under  the  general  charge  of  negli- 
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gence  in  the  declaration,  and  as  a  part  of  his  case  in 
chief,  that  the  track  east  and  west  of  the  point  where 
the  accident  occurred  was  rough  and  out  of  repair; 
that  the  ties  under  the  track  were  rotten  and  the  rails 
insecurely  fastened  thereto ;  and  that  a  frog  which  con- 
nected the  main  track  with  a  side  track  was  defective, 
and  that  the  accident  was  due  to  one  or  more  of  such 
conditions. 

For  this  purpose  several  witnesses  were  called  to 
show  the  condition  of  the  frog,  track  and  rails,  and 
other  surroundings  near  the  point  of  derailment,  as 
they  had  observed  the  same  from  three  to  twelve  days 
after  the  accident.  The  court  refused  to  admit  such 
evidence  or  to  permit  appellant  to  show  further  that 
the  same  conditions  and  surroundings  existed  at  the 
time  of  the  accident.  It  is  contended  by  appellant 
that  in  this  respect  the  court  erred,  while  appellee  in- 
sists that  the  rulings  of  the  court  were  proper  for  the 
reasons  that  the  averments  of  the  declaration  were 
not  suflBciently  broad  to  justify  its  admission;  that 
there  was  a  failure  to  prove  that  the  surrounding  con- 
ditions were  the  same,  as  at  the  time  of  the  accident ; 
that  the  meteorical  conditions  were  materially  differ- 
ent; that  the  proof  shows  that  there  was  nothing  un- 
usual in  the  running  of  the  train  prior  to  the  instant 
of  the  derailment  and  that  therefore  the  condition  of 
the  track  over  which  it  had  passed  was  immaterial, 
and  lastly  that  the  proof  shows  that  thereafter  there 
was  a  decided  change  in  the  character  of  the  track  at 
the  point  of  the  accident  and  entirely  new  conditions 
existed  and  that  for  that  reason  the  evidence  was  im- 
material. 

As  to  the  first  reason  assigned,  it  will  suflSce  to  say 
that  as  no  specific  objection  to  the  evidence  on  the 
ground  of  variance  was  interposed,  the  question  is  not 
now  before  this  court.  R.  Co.  v.  Harwood,  90  111.  426 ; 
Hinton  v.  Ring,  111  HI.  App.  369;  Ry.  Co.  v.  McClain, 
211  111.  589. 

In  Ry.  Co.  v.  Southwoi-th,  135  111.  253,  the  declara- 
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tion,  as  in  the  case  at  bar,  charged  general  negligence 
in  the  care  of  the  track  and  the  mnning  of  the  train. 
The  wreck  there  involved  occurred  March  11,  1887. 
Two  witnesses  testified  that  they  assisted  in  repairing 
the  track  of  the  defendant  at  and  near  the  place  of  the 
accident  during  the  months  of  August  and  September, 
1887 ;  that  they  took  out  ties  that  were  rotten  and  rails 
that  were  battered;  that  some  of  the  ties  were  too 
small  and  some  of  the  rails  very  short;  and  that  the 
road-bed  was  not  ballasted.  In  referring  to  such  testi- 
mony the  court  said:  *^It  is  insisted  that  this  evi- 
dence was  incompetent  because  it  was  confined  to  a 
time  long  after  the  injury  and  because  it  is  not  limited 
to  the  place  of  the  accident.  Plaintiff's  case  does  not 
proceed  upon  the  theory  that  he  was  injured  by  rea- 
son of  a  defect  in  the  track  or  road  at  the  very  place 
where  the  car  in  which  he  was  riding  was  wrecked, 
but  because  of  the  rapid  running  of  the  train  over  an 
imperfect  track.  It  was  therefore  competent  for  him 
to  show  the  condition  of  the  track  over  which  the  train 
had  to  pass  before  reaching  the  point  where  the  derail- 
ment occurred.  The  other  objection  to  the  competency 
of  this  evidence  is  of  more  force,  but  we  think  in  view 
of  the  allegations  of  the  declaration  and  other  evi- 
dence introduced  by  plaintiff,  it  was  not  error  to  ad- 
mit it.  The  proof  tended  to  show  that  the  road-bed 
and  track  remained  in  about  the  same  condition  from 
the  date  of  the  accident  during  the  summer  of  1887 
to  the  time  of  which  these  witnesses  speak.  While  as 
a  general  rule  evidence  of  defects  in  the  track  so  long 
after  the  injury  would  not  be  admissible,  yet  being 
connected  with  other  proof  showing  that  the  condition 
remained  substantially  the  same,  it  becomes  compe- 
tent. *  •  *  Proof  that  the  road-bed  was  too  narrow 
and  not  ballasted,  that  ties  were  too  small  and  the 
rails  too  short  or  light  in  August  or  September,  would 
tend  very  strongly  to  show  that  the  same  things  ex- 
isted the  previous  March.'' 
In  E.  E.  Co.  V.  Lewis,  145  111.  78,  a  witness  was  per- 
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mitted  to  testify  as  to  the  condition  of  ties  which  he 
found  shortly  after  the  accident  piled  along  the  side 
of  the  track  where  it  was  apparent  that  part  of  the  old 
ties  had  been  removed  after  the  accident  and  new  ties 
pnt  in  their  place.  The  court  there  said:  ** We  are  of 
opinion  that  his  examination  of  the  ties  being  recently 
after  the  accident  and  ^t  the  place  of  derailment,  was 
competent  testimony  when  it  was  offered,  to  go  to  the 
jury  to  be  considered  for  what  it  was  worth  by  them 
as  tending'  to  establish  the  condition  of  the  ties  at  the 
time  of  the  injury  to  appellee." 

Thompson  on  Negligence  (Vol.  6,  §  7831)  lays  down 
the  rule  in  the  following  language:  ** Testimony  of 
the  witness  as  to  his  examination  of  the  ties  made 
after  the  accident  and  at  the  place  of  derailment,  and 
their  condition  at  that  time,  is  competent,  where  of- 
fered for  the  sole  purpose  of  establishing  their  con- 
dition at  the  time  of  the  injury." 

In  McCuUoch  v.  Dobson,  133  N.  Y.  114,  the  condition 
of  machinery  in  a  mill  at  a  particular  date  was  in- 
volved. It  was  there  held  that  evidence  of  the  condi- 
tion of  machinery  at  a  particular  date  is  competent 
ordinarily  to  show  what  its  condition  was  shortly  be- 
fore. That  it  is  not  necessary  that  the  witnesses 
should  have  seen  the  machinery  at  or  before  the  time 
when  its  condition  is  to  be  ascertained,  and  the  fact 
that  they  did  not  examine  or  see  the  machinery  at  the 
very  day,  nor  till  some  days  or  even  months  subse- 
quent to  the  time  in  question,  may  affect  the  value  but 
ordinarily  not  the  competency  of  the  testimony. 

In  City  of  Bloomington  v.  Osterle,  139  111.  120,  the 
court  held  that  in  a  suit  against  a  city  for  an  injury 
received  from  a  defective  sidewalk,  where  the  defect 
in  the  walk  was  alleged  to  be  tliat  the  stringers  were 
rotten  and  decayed,  so  as  not  to  hold  the  nails  fasten- 
ing the  board  to  them,  such  allegation  may  be  sup- 
ported by  proving  the  condition  of  the  walk  within  a 
reasonable  time  after  the  accident. 

Appellant  voluntarily  assumed  the  burden  not  cast 
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upon  him  by  law,  of  attempting  to  show  in  the  first 
instance  the  exact  negligence  which  he  claimed  caused 
the  derailment.  This  he  had  the  right  to  do,  and  in 
view  of  the  foregoing  and  other  authorities,  we  think 
the  evidence  in  question  was  competent  for  such  pur- 
pose. 

The  law  in  regard  to  the  degree  of  care  required 
of  appellee  in  the  operation  of  its  railroad  is  incor- 
rectly stated  in  several  of  the  instructions  given  in  be- 
half of  appellee.  The  fourteenth  told  the  jury  that 
even  though  the  defendant  *'had  been  negligent  in 
some  particulars  in  the  maintenance  of  its  railroad 
track  east  and  west  of  the  place  in  question  where  the 
car  was  derailed,  still  if  the  track  was  in  reasonably 
such  safe  repair  and  condition"  etc.,  their  verdict 
should  be  for  the  defendant.  The  fifth  in  effect  told 
the  jury  that  the  defendant  was  required  to  exercise 
reasonable  foresight  only  to  keep  its  tracks  and  road- 
bed in  safe  condition.  These  instructions  should  not 
have  been  given.  It  is  not  the  law  that  railroad  com- 
panies are  bound  to  use  a  reasonable  degree  of  care 
only,  or  that  they  are  required  merely  to  keep  their 
tracks  in  reasonably  safe  repair.  They  are  required 
to  do  all  that  human  care,  vigilance  and  foresight  can 
reasonably  do,  consistent  with  the  character  and  mode 
of  conveyance  adopted,  and  the  practical  operation  of 
their  railroads,  to  prevent  accidents  to  passengers  rid- 
ing upon  their  trains.  The  second  and  third  instruc- 
tions are  misleading  in  that  they  informed  the  jury  that 
at  certain  stages  of  the  proof  **the  burden  shifts" 
without  stating  upon  whom  it  rested  in  the  first  in- 
stance or  to  whom  it  afterwards  shifted. 

Other  instructions  were  given  which  are  subject  to 
more  or  less  criticism  as  being  inaccurate  and  mis- 
leading, of  which  time  and  space  forbid  specific  dis- 
cussion. The  contention  that  in  no  event  could  a  ver- 
dict for  the  defendant  be  sustained  because  it  requested 
and  submitted  to  a  former  verdict  against  it  for 
nominal  damages,  is  without  merit.    Appellee  was  not 
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in  any  way  bound  or  estopped  by  the  former  judg- 
ment which  was  reversed  and  became  ineffective  for 
any  purpose. 

For  the  errors  indicated  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Chicago,  Burlington  &  Qnlncy  Bailroad  Company  t. 
Sarah  G.  Sample^  Administratrix. 

1.  Railroads — statute  requiring  construction  and  maintenance  of 
crossings  and  approaches  construed.  The  words  of  the  statute  in 
question,  "crossing  and  approaches  thereto/'  Include  the  surface 
occupied  by  such  portion  of  the  railroad  track  as  is  within  the 
boundaries  of  the  street,  together  with  such  additional  surface  as 
is  occupied  by  embankments,  bridges,  grades  or  structures  of  any 
sort  on  each  side  of  the  railroad  track  which  serve  as  the  passage 
or  way  for  approaching  the  crossing. 

2.  Cbossixos — how  may  he  used  hy  pedestrian.  When  once  within 
the  boundaries  of  a  railroad  crossing  a  person  has  the  right  to  travel 
thereon  in  any  direction,  lengthwise,  crosswise  or  otherwise,  and 
without  regard  to  the  place  or  direction  from  or  in  which  he  may 
have  approached  and  entered  upon  such  street,  or  whether  or  not 
he  was  a  trespasser  immediately  prior  to  going  upon  the  street 

3.  Cbossixo — when  use  of,  not  contributory  negligence  as  a  matter 
of  la\D.  It  is  not  contributory  negligence  as  a  matter  of  law  for  one 
familiar  with  the  conditions  and  dangers  of  a  railroad  crossing  to 
undertake  to  use  the  same.  The  question  of  contributory  negligence 
in  such  case  is  one  for  the  Jury. 

4.  Vebdict — when  not  disturbed  as  against  the  evidence.  A  ver- 
dict will  not  be  set  aside  on  review  on  the  ground  that  it  is  against 
the  weight  of  the  evidence,  unless  clearly  and  manifestly  so. 

5.  Vebdict — when  not  excessive.  A  verdict,  reduced  by  remit- 
titur to  $3,500,  in  an  action  for  death  caused  by  wrongful  act,  is  not 
excessive  where  it  appears  that  the  plaintiff's  Intestate  was  at  the 
time  of  his  death  sixty-five  years  of  age,  earned  as  a  teamstei  from 
$3.30  to  $4  per  day,  and  left  him  surviving  a  widow. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal  from 
the  City  Court  of  Litchfield;  the  Hon.  Paul  Mc Williams,  Judge, 
presiding  Heard  in  this  court  at  the  May  term,  1907.  Aflirmed. 
Opinion  filed  December  7,  1907. 
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Creighton  &  Gasaway,  for  appellant;  Chester  M 
Dawes,  of  counsel. 

Harry  Stuttle,  L.  V.  Hill  and  Amos  Ollbr,  for  ap- 
pellee. 

Mr.  Justice  Puterbatjgh  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  case  by  appellee,  as  administra- 
trix of  the  estate  of  her  deceased  husband,  Henry  L. 
Sample,  against  appellant,  for  the  recovery  of  damages 
for  wrongfully  and  negligently  causing  the  death  of 
the  said  Henry  L.  Sample.  A  trial  by  jury  resulted  in 
a  verdict  in  favor  of  the  plaintiff  for  $5,000,  of  which 
she  remitted  $1,500,  and  judgment  was  thereupon  ren- 
dered against  the  defendant  for  $3,500. 

At  the  close  of  the  plaintiff's  evidence,  and  again  at 
the  close  of  all  the  evidence,  motions  to  instruct  a  ver- 
dict for  til?  defendant  were  interposed  and  overruled. 

The  first  three  counts  of  the  declaration  aver,  in  sub- 
stance, that  the  defendant  had  theretofore  constructed 
a  certain  switch  track  across  Cummings  street  in  the 
city  of  Litchfield,  leading  into  the  yards  of  the  glass 
works  of  Finley  &  Schonfeld;  that  it  was  the  duty 
of  the  defendant  to  construct  said  crossing  so  that  it 
would  at  all  times  be  safe  to  persons  and  property, 
to  restore  said  street  to  such  state  as  not  unneces- 
sarily to  impair  its  usefulness,  and  to  keep  said  cross- 
ing in  good  and  sufficient  repair;  that  the  defendant 
negligently  permitted  said  crossing  to  remain  in  bad 
repair,  and  permitted  large  holes  to  remain  on  either 
side  at  the  point  where  said  tracks  intersected  with 
said  Cummings  street  within  the  right  of  way  of  the 
defendant;  that  while  the  deceased  was  in  the  act  of 
driving  over  and  across  said  crossing,  and  in  the  exer- 
cise of  due  care,  one  of  the  wheels  of  his  wagon  ran 
into  said  hole,  whereby  he  was  thrown  from  the  wagon 
and  received  injuries  from  which  he  afterward  died. 
The  fourth  count  sets  out  and  charges  the  violation  of 
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section  8  of  the  statute  relating  to  the  fencing  and 
operation  of  railroads,  which  reads  as  follows:  ^* Here- 
after at  all  of  the  railroad  crossings  of  highways  and 
streets  in  this  state,  the  several  railroad  corporations 
in  this  state  shall  construct  and  maintain  said  cross- 
ings and  approaches  thereto  within  their  respective 
rights  of  way  so  that  at  all  times  they  shall  be  safe 
as  to  persons  and  property."  Rev.  Stat.  1905,  1578. 
In  other  respects  the  count  is  substantially  similar  to 
the  other  counts.  The  defendant  pleaded  the  general 
issue. 

While  a  number  of  facts  involved  are  controvei*ted, 
there  is  evidence  tending  to  show  the  following :  The 
defendant  had,  prior  to  the  accident  in  question,  con- 
structed a  switch  track  running  north  and  south  across 
Cummings  street  and  into  the  yards  of  the  glass  works 
a  short  distance  south  of  the  street.  On  the  day  of 
the  accident  the  deceased,  a  teamster,  aged  sixty-five 
years,  had  loaded  his  wagon  with  cinders  in  the  yards 
of  the  glass  works,  and  standing  on  his  wagon  thus 
loaded,  drove  northeasterly  on  the  switch  track  to  Cum- 
mings street  until  he  reached  the  crossing  at  the  trav- 
eled part  of  the  street,  when  he  attempted  to  turn  the 
team  east  on  the  crossing.  While  so  doing,  the  wheels 
of  the  wagon  dropped  into  a  '*chug''  hole  or  depression 
at  least  three  feet  long,  eighteen  inches  deep  and 
two  feet  wide,  on  the  east  side  of  the  east  rail  at  the 
south  end  of  the  crossing.  The  jolt  of  the  wagon 
caused  the  deceased  to  lose  his  balance  and  to  fall 
from  the  wagon,  whereby  he  sustained  injuries  from 
which  he  afterward  died.  The  horses  and  front  wheels 
had  at  the  time  reached  the  crossing  and  the  rear 
wheels  were  a  few  feet  south  thereof.  The  evidence 
further  tends  to  show  that  the  direction  of  the  trav- 
eled part  of  the  street  at  the  crossing  was  east  and 
west;  that  the  crossing  was  composed  of  plank  and 
cinders  and  was  sixteen  feet  wide ;  that  there  was  no 
traveled  part  of  the  street  north  and  south,  nor  any 
traveled  road  leading  to  and  from  the  glass  works  in 
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the  direction  taken  by  Sample,  but  that  the  usual 
route  traveled  in  hauling  from  the  glass  works  was 
to  go  northwest  a  short  distance  and  thence  to  Cum- 
mings  street,  thus  avoiding  the  switch  track;  and  that 
on  the  east  side  of  the  switch  track  the  ground  sloped 
to  the  east;  that  Sample  lived  near  the  crossing,  had 
frequently  used  the  same  and  was  familiar  with  its 
condition  and  surroundings.  The  evidence  further 
shows  that  appellant  had  been  several  times  notified 
by  the  street  commissioners  of  the  city  to  repair  the 
street  at  the  place  in  question. 

If  the  jury  believed  the  testimony  of  the  plaintiff's 
witnesses,  they  were  warranted  in  finding  that  the  de- 
fendant had  failed  to  comply  with  the  statute  as 
charged  in  the  declaration,  and  that  the  plaintiff  was 
injured  by  reason  thereof.  We, cannot  say  that  such 
conclusion  was  manifestly  against  the  evidence  and 
are  therefore  not  at  liberty  to  interfere  therewith.  We 
regard  the  fact  that  the  plaintiff,  prior  to  the  accident, 
was  not  traveling  in  a  direction  parallel  with  the  street, 
immaterial  as  affecting  the  question  of  the  defendant's 
negligence  in  failing  to  keep  in  repair  the  crossing  and 
approaches  thereto.  The  words  of  the  statute,  *' cross- 
ing and  approaches  thereto,"  include  the  surface  occu- 
pied by  such  portion  of  the  railroad  track  as  is  within 
the  boundaries  of  the  street,  together  with  such  addi- 
tional surface  as  is  occupied  by  embankments,  bridges, 
grades  or  structures  of  any  sort  on  each  side  of  the 
railroad  track,  which  serve  as  the  passage  or  way  for 
approaching  the  crossing.    City  v.  I.  C.  E.  R.  Co.,  154 

111.  539. 

When  once  within  such  boundaries,  a  person  has  the 
right  to  travel  thereon  in  any  direction,  lengthwise, 
crosswise  or  in  any  other  way  and  without  regard  to  the 
place  or  direction  from  or  in  which  he  may  have  ap- 
proached and  entered  upon  such  street,  or  whether  or 
not  he  was  a  trespasser  immediately  prior  to  going 
upon  the  street.    McGuire  v.  R.  R.  Co.,  120  111.  App. 

112.  In  this  view  of  the  law,  there  was  no  variance 
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between  the  allegations  of  the  declaration  and  the 
proofs,  as  contended  by  appellant. 

It  is  complained  that  on  the  trial  the  court  permitted 
the  plaintiff,  over  objection,  to  prove  by  a  number  of 
witnesses  that  the  crossing  was  repaired  after  the  acci- 
dent. Prior  to  the  introduction  of  the  evidence  com- 
plained of,  upon  the  cross-examination  of  George  Mc- 
Phail,  counsel  for  appellant  exhibited  to  the  jury  and 
offered  in  evidence  a  photograph  taken  some  time  after 
the  accident,  with  the  statement  that  they  would  prove 
later  that  such  photograph  represented  the  true  condi- 
tion and  surroundings  of  the  crossing  on  the  day  of 
the  accident.  The  evidence  complained  of,  while  in- 
competent for  the  purpose  of  showing  that  the  cross- 
ing had  been  repaired  (Howe  v.  Medaris,  183  HI.  288), 
was  therefore  competent  as  tending  to  show  that  the 
photograph  did  not  in  fact  correctly  show  the  situa- 
tion at  the  time  in  question. 

It  is  urged  that  because  the  deceased  lived  in  the 
vicinity  of  the  crossing  and  had  previously  traveled 
over  the  same,  he  must  have  been  familiar  with  its 
condition  and  the  attendant  dangers,  and  that  by  at- 
tempting to  cross  over  the  same  with  such  knowledge 
he  was  guilty  of  contributory  negligence  as  a  matter 
of  law.  While  such  knowledge  was  proper  to  be  con- 
sidered by  the  jury  in  determining  the  question,  it 
was  not,  of  itself,  sufficient  to  establish  contributory 
negligence.  Notwithstanding  its  defective  and  danger- 
ous condition,  the  deceased  still  had  the  right  to  use 
the  crossing,  and  if  in  doing  so  he  used  the  requisite 
degree  of  care,  was  he  entitled  to  recover  for  any  inju- 
ries sustained  by  reason  of  such  defect.  Whether  he  did 
exercise  due  care,  was  a  question  for  the  jury  under 
proper  instructions  of  the  court.  We  are  unable  to  say 
that  their  finding  upon  that  question  was  so  manifestly 
contrary  to  the  evidence  as^to  require  a  reversal  of  the 
judgment. 

It  is  claimed  that  the  judgment  is  excessive.  The 
proof  shows  that  although  the  deceased  was  sixty-five 
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years  of  age,  his  earnings  as  a  teamster  were  from 
$3.50  to  $4  per  day.  While  the  damages  awarded  by 
the  verdict  were  undoubtedly  excessive  when  the  age 
of  the  deceased  is  considered,  there  is  nothing  in  the 
record  indicating  that  the  jury  were  influenced  by 
passion  or  prejudice.  The  amount  of  the  judgment 
after  remittitur  cannot  be  said  to  be  clearly  excessive. 
The  record  is  free  from  prejudicial  error  and  the  judg- 
ment warranted  by  the  law  and  the  evidence. 

Affirmed. 


J.  B.  Thickson  et  al*  t.  J.  P.  Barry  et  al. 

1.  Parties — who  necessary,  to  hill  in  chancery.  In  courts  of 
equity  all  persons  who  have  any  substantial  legal  or  beneficial 
interest  in  the  subject-matter  of  the  litigation,  and  who  are  to  be 
materially  affected  by  the  decree  which  may  be  rendered,  should  be 
made  parties.  This  rule  is  inflexible,  yielding  only  when  the  parties 
are  very  numerous  and  so  scattered  that  their  names  or  residence 
cannot  be  ascertained  without  great  and  extraordinary  difllculty, 
and  it  is  impracticable  to  bring  them  all  before  the  court;  or  where 
the  question  is  one  of  common  or  general  interest,  one  or  more  may 
sue  or  defend  for  the  whole,  or  where  parties  form  a  voluntary  asso- 
ciation for  public  or  private  purposes  and  those  who  sue  or  defend 
may  be  fairly  presumed  to  represent  the  rights  and  interests  of  the 
whole. 

2.  Pabtnebshtp — who  necessary  parties  to  hill  for  dissolution.  A 
bill  for  the  dissolution  of  a  partnership,  for  accounting,  etc.,  must 
name  all  of  the  partners  as  parties. 

Bill  In  chancery.  Appeal  from  the  Circuit  Court  of  Champaign 
county;  the  Hon.  Solon  Philbbick,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1907.  Afllrmed.  Opinion  filed  December  7, 
1907. 

Savage  &  Woods,  for  appellants. 

F.  M.  and  H.  I.  Green,  for  appellees. 

Mr.  Justice  Puterbauqh  delivered  the  opinion  of  the 
conrt. 
This  appeal  involves  the  legal  sufficiency  of  a  bill 
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in  chancery  filed  by  appellants  against  appellees.  The 
chancellor  sustained  a  general  demnrrer  thereto  and 
upon  the  complainants  electing  to  abide  by  their  bill, 
dismissed  the  same. 

The  bill,  after  reciting  that  it  is  filed  by  appellants, 
Thickson,  Craig  and  Crawford,  for  themselves  and 
others  similarly  situated,  avers  that  complainants  and 
numerous  other  farmers  entered  into  an  oral  agree- 
ment with  one  J.  P.  Barry  to  form  a  co-partnership 
to  be  known  as  the  Philo-Fairlands  Telephone  Com- 
pany, for  the  purpose  of  erecting  and  maintaining  a 
telephone  system  connecting  the  farms  of  the  co-part- 
ners with  each  other  and  with  the  villages  of  Philo 
and  Fairlands;  that  it  was  agreed  that  each  of  said 
co-partners  should  bear  his  proportionate  share  of  the 
cost  of  erecting  and  equipping  such  system  and  pur- 
chase at  his  own  expense  a  telephone  for  his  own  use, 
and  that  in  lieu  of  rental  each  should  bear  a  propor- 
tionate share  of  the  expense  of  maintaining  and  oper- 
ating the  system,  and  that  it  was  agreed  by  Barry 
that  if  the  co-partnership  would  place  the  switchboard 
at  his  residence  he  would  operate  the  same  and  make 
no  charge  for  such  services. 

The  bill  further  avers  that,  relying  upon  said  agree- 
ment and  pursuant  thereto,  the  complainant  and  the 
other  parties  to  said  agreement  purchased  and  in- 
stalled sufficient  necessary  equipment  for  the  operation 
of  142  telephones,  each  contributing  his  pro  rata  share 
of  the  cost  of  the  same.  That  Barry  was  elected  by 
said  co-partnership  as  manager  of  the  system  for  the 
term  of  two  years  and  without  compensation,  and  that 
there  Tvere  also  elected  certain  auditors,  who  were  to 
act  with  Barry  in  the  management,  and  to  apportion 
the  cost  of  maintaining  and  operating  the  system,  the 
said  auditors  being  the  same  persons  who,  together 
with  the  said  Barry,  were  made  parties  defendant  to 
the  bill.  That  Barry  and  the  said  auditors  from  time 
to  time  apportioned  and  collected  assessments  under 
said  agreement,  but  failed  to  render  any  statement 
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of  the  same  until  July  8,  1907,  when,  in  response  to 
the  demand  of  a  large  number  of  the  co-partners, 
Barry  published  a  statement,  which  was  made  with 
the  consent  and  approval  of  the  auditors,  in  which 
Barry  was  credited  with  the  sum  of  $100  for  two  years' 
service  in  operating  the  switchboard  of  the  system,  and 
which  statement  was  in  other  respects  incorrect  and 
untrue.  That  in  January,  1906,  Barry  and  the  said 
auditors  formed  a  corporation  under  the  laws  of  the 
State  of  Illinois,  under  the  name  of  the  Philo-Fairlands 
Telephone  Company,  and,  conniving  together  and  with- 
out the  consent  of  complainants  or  the  numerous  other 
co-partners,  appropriated  or  attempted  to  appropriate 
the  said  telephone  system.  That  in  November,  1906, 
the  complainants  each  received  from  said  corporation 
a  notice  that  he  was  not  a  member  of  said  company 
and  that  the  management  had  fixed  the  cost  of  his 
service  at  $15  per  year,  and  that  those  owning  tele- 
phones would  be  charged  $1.50  per  month,  but  that 
those  receiving  such  notice  might  become  members 
of  the  incorporated  company  by  subscribing  for  stock 
to  the  amount  of  $20.  That  on  November  21, 1906,  bills 
were  sent  to  each  of  the  complainants  for  telephone 
service  from  June  1,  1906,  to  June  1,  1907,  together 
with  a  notice  that  if  the  bill  was  not  paid  within  thirty 
days  service  would  be  cut  out.  That  the  defendants 
had  brought  suit  against  one  of  the  said  co-partners 
who  had  refused  to  subscribe  for  stock  in  the  incor- 
porated company,  and  that  complainants  were  informed 
and  believed  that  like  suits  would  be  instituted  against 
complainants  and  ^11  other  of  the  co-partners  who  re- 
fused to  donate  their  interests  in  the  system  to  the 
corporation. 

That  the  co-partnership  in  question  was  not  formed 
for  profit  but  simply  to  furnish  telephone  service  to 
each  co-partner  who  should  pay  his  proportionate  cost 
of  constructing,  operating  and  maintaining  the  system, 
and  that  Barry  was  chosen  manager  and  the  other  de- 
fendants auditors  for  the  sole  purpose  of  conducting 
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the  business  of  the  co-partnership  on  such  basis.  That 
Barry  refuses  to  make  a  full  and  fair  statement  of  the 
receipts  and  expenditures  of  said  co-partnership  busi- 
ness, but  with  the  consent  of  the  other  defendants,  has 
presented  an  unfair  and  incorrect  statement  thereof. 
That  he  has  caused  to  be  connected  with  the  co-part- 
nership lines  a  large  number  of  telephones  from  which 
he  has  received  rentals,  and  that  with  the  consent  of 
the  other  defendants,  has  collected  from  the  co-part- 
ners several  hundred  dollars  in  excess  of  the  expenses 
of  operating  said  system,  for  all  of  which  he  should 
account  to  the  co-partnership. 

The  record  recites  that  the  demurrer  to  the  bill  was 
sustained  for  the  reason  that  it  appeared  upon  the  face 
of  the  biU  that  certain  necessary  parties  had  not  been 
made  defendants  thereto.  In  courts  of  equity  all  per- 
sons who  have  any  substantial  legal  or  beneficial  inter- 
est in  the  subject-matter  of  the  litigation,  and  who  are 
to  be  materially  affected  by  the  decree  which  may  be 
rendered,  should  be  made  parties.  This  rule  is  inflex- 
ible, yielding  only  when  the  parties  are  very  numerous, 
and  so  scattered  that  their  names  or  residence  cannot 
be  ascertained  without  great  and  extraordinary  diffi- 
culty, and  it  is  impracticable  to  bring  them  all  before  the 
court  (Prentice  v.  Kimball,  19  111.  319;  Willis  v.  Hen- 
derson, 4  Scam.  14;  Whitney  v.  Mayo,  15  111.  252).  Or 
where  the  question  is  one  of  common  or  general  in- 
terest one  or  more  may  sue  or  defend  for  the  whole,  or 
where  parties  form  a  voluntary  association  for  public 
or  private  purpose  and  those  who  sue  or  defend  may 
be  fairly  presumed  to  represent  the  rights  and  interests 
of  the  whole.    Story's  Eq.  Pldgs.,  No.  97. 

It  is  insisted  by  counsel  for  appellants  that  the  pres- 
ent suit  falls  within  the  exceptions  mentioned.  We  do 
not  think  so.  It  is  manifest  that  the  subject-matter  of 
the  controversy  is  not  of  conmion  or  public  interest 
nor  a  voluntary,  association  for  public  or  private  pur- 
poses, whereby  it  may  fairly  be  presumed  that  the 
rights  and  interests  of  all  concerned  will  be  represented 
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by  any  or  all  of  the  parties  to  the  bill.  On  the  contrary 
the  organization  is  specifically  alleged  to  be  a  co-part- 
nership for  the  conduct  of  a  private  enterprise.  While 
the  bill  states  that  the  parties  interested  are  numerous, 
it  is  not  averred  that  they  are  so  scattered  that  their 
names  or  residences  cannot  be  ascertained  without 
great  and  extraordinary  diflBculty,  nor  are  facts  stated 
from  which  such  inference  can  be  drawn.  Construing 
the  averments  of  the  bill  most  strongly  against  the 
pleader,  it  does  appear  that  all  parties  in  interest  live 
within  the  territory  included  within  and  adjacent  to  the 
villages  named,  and  it  may  fairly  be  presumed  that  the 
name  and  residence  of  each  of  the  partners  could  be 
readily  obtained. 

The  bill  prays,  among  other  things,  that  the  co- 
partnership be  dissolved,  the  partnership  property 
sold,  and  that  the  proceeds  thereof  be  distributed 
among  the  respective  partners.  To  warrant  such  re- 
lief it  was  essential  that  all  of  the  partners  should  have 
been  made  parties  to  the  bill.  Derby  v.  Gage,  38  111. 
28;  Eosentiel  v.  Gray,  112  111.  283. 

It  is  further  sought  to  render  void  any  title  or  in- 
terest the  incorporated  company  might  claim  in  and 
to  the  telephone  properties  in  controversy  and  to  re- 
quire such  company  to  restore  the  same  to  the  partner- 
ship. It  is  manifest  that  any  rights  of  the  corpora- 
tion could  not  be  affected  unless  it  was  a  party  to  the 
bill. 

While  it  may  be  true  that  complainants  and  their 
co-partners  are  entitled  to  an  accounting  by  Barry  to 
obtain  such  relief,  it  was  necessary  that  all  of  the  co- 
partners should  be  made  parties,  either  complainant 
or  defendant.  Derby  v.  Gage,  38  111.  27.  Were  it  other- 
wise a  series  of  similar  proceedings  to  that  at  bar  con- 
cerning the  same  subject-matter  might  follow  and  liti- 
gation thus  be  multiplied  and  prolonged.  It  is  clear 
that  the  rights  of  the  co-partners  who  are  not  parties 
to  the  present  bill  would  to  no  extent  be  settled  or  ad- 
judicated by  any  decree  thereunder.  *^It  is  the  great 
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fbject  of  courts  of  equity  to  put  an  end  to  litigation; 
and  to  settle,  if  possible,  in  a  single  suit,  the  rights  of  all 
parties  interested  or  affected  by  the  subject-matter  in 
controversy."  2  Story's  Eq.  Jur.  sec.  1526.  Counsel 
for  appellant  say  that  *4t  is  possible  that  in  order  to 
get  all  of  the  relief  specifically  prayed  for  in  the  bill, 
additional  parties  might  be  necessary''  and  urge  that 
they  are  entitled  'Ho  such  relief  as  is  consistent  with 
the  facts  stated  in  the  bill,  although  not  specifically 
prayed  for."  We  are  unable  to  perceive  any  other  or 
different  relief  than  that  specifically  asked,  to  which 
appellants  would  be  entitled,  and  none  such  has  been 
indicated  in  argument. 

We  are  of  opinion  that  the  demurrer  to  the  bill  was 
properly  sustained,  and  the  decree  dismissing  the  bill 
will  accordingly  be  affirmed. 

Decree  affirmed. 


T.  H.  Seott  V.  8.  W.  Wright,  Administrator. 

1.  Evidence — when  error  in  admitting,  not  cured  hy  exclusion. 
Where  prejudice  is  likely  to  have  resulted,  the  action  of  the  court 
in  excluding  evidence  erroneously  admitted  will  not  prevent  a  re- 
versal. 

2.  EviDEWCB — what  not  competent  upon  value  of  services  rendered. 
Where  the  question  is  as  to  the  value  of  services  rendered,  evidence 
of  what  has  been  paid  or  is  being  paid  for  the  rendition  of  the  same 
or  similar  services  Is  not  material. 

3.  Administration  op  estates — scrutiny  of  claimjt  presented,  A 
claim  presented  against  an  estate  of  a  deceased  person  is  subject  to 
no  more  scrutiny  than  such  claim  would  be  subjected  to  if  it  had 
been  made  the  basis  of  a  suit  during  the  lifetime  of  the  alleged 
debtor. 

Contested  claim  in  court  of  probate.  Appeal  from  the  Circuit 
Court  of  Moultrie  county;  the  Hon.  William  G.  Cochran,  Judge,  pre- 
siding. Heard  In  this  court  at  the  May  term,  1907.  Reversed  and 
remanded.  Opinion  filed  December  7,  1907.  Rehearing  denied 
December  20,  1907. 

E.  J.  MiLiiBB,  for  appellant. 
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John  E.  Jennings  and  W.  K.  Whitfield,  for  ap- 
pellee. 

Mb.  Justicb  Putebbaugh  delivered  the  opinion  of 
the  court. 

T.  H.  Scott,  the  appellant,  filed  in  the  County  Court 
a  claim  against  the  estate  of  A.  J.  Patterson,  deceased, 
of  which  appellee  is  administrator,  for  the  sum  of 
$2,118.52.  The  county  judge  allowed  the  claim  in  the 
simi  of  $1,427.16.  The  administrator  appealed  to  the 
Circuit  Court  where  the  cause  was  tried  by  jury,  re- 
sulting in  a  judgment  allowing  the  claim  in  the  sum  of 
$122.57,  from  which  Scott  now  appeals.  The  evidence 
shows  that  the  deceased,  A.  J.  Patterson,  held  the  of- 
fice of  county  treasurer  of  Moultrie  county  for  the 
term  of  four  years  from  December,  1898 ;  that  during 
that  period  Scott  acted  as  deputy  treasurer  by  ap- 
pointment of  Patterson ;  that  during  the  time  Patter- 
son paid  to  Scott  various  sums  of  money  on  account 
of  salary,  and  that  Scott  frequently  took  cash  from  the 
treasury  or  drew  checks  in  his  own  favor  upon  Patter- 
son's bank  account.  So  far  as  the  record  shows  no 
agreement  existed  between  the  parties  as  to  the 
amount  of  compensation  Scott  was  to  receive  for- his 
services,  and  in  this  action  he  seeks  to  recover  what 
the  same  were  reasonably  worth. 

While  there  is  some  controversy  as  to  the  total 
amount  of  the  payments  to  Scott,  the  main  issue  upon 
the  trial  was  as  to  the  reasonable  value  of  his  services. 

The  opinions  of  the  witnesses  called  upon  the  ques- 
tion varied  greatly,  those  called  by  Scott  fixing  the 
amount  at  from  $800  to  $2,000  per  annum,  and  those 
called  by  appellee,  at  $600  per  annum.  A  review  of 
the  evidence  indicates  that  the  jury  fixed  the  value  of 
his  services  at  about  $40  per  month,  being  less  than 
the  minimum  amount.  Upon  the  trial  Percy  Patter- 
son, a  brother  of  the  deceased,  was  permitted  to  testify 
over  objections,  that  he  heard  Mrs.  Scott,  the  wife  of 
the  claimant,  state  in  a  conversation  that  her  husband 
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was  receiving  as  salary  only  $50  a  month.  It  did  not 
appear  that  Scott  took  any  part  in  such  conversation 
or  that  he  heard  what  was  said.  Notwithstanding  the 
court  upon  motion  excluded  such  testimony  from  the 
jury,  it  is  probable  that  the  jury  were  influenced  by  it. 
Upon  the  cross-examination  of  the  witness  Martin,  he 
was  allowed  to  state,  over  objection,  that  the  salary 
of  the  then  deputy  county  treasurer  was  but  $40  per 
month.  This  was  obvious  error.  Such  fact  was 
utterly  immaterial  to  the  issues  involved  and  doubtless 
harmful  to  appellant.  It  was  also  serious  error  to 
tell  the  jury,  as  was  done  by  appellee's  eleventh  in- 
struction, that  where  a  claim  is  not  presented  until 
after  the  death  of  the  alleged  debtor,  it  should  be  care- 
fully scrutinized.  Such  is  not  the  law.  A  claim  against 
the  estate  of  a  deceased  person  stands  upon  the  same 
basis  as  any  other.  Farrow  v.  Flatt,  61  111.  App.  120. 
In  view  of  the  wide  range  of  opinion  as  to  the  reason- 
able value  of  appellant's  services,  we  are  impelled  to 
hold  that  the  errors  indicated  were  sufficiently  preju- 
dicial to  require  a  reversal  of  the  judgment  of  the  Cir- 
cuit Court  and  the  remandment  of  the  cause  for 
another  trial* 

Reversed  and  remanded. 


H.  G.  Kidd  v.  Frank  White. 

L  iKSTBUCnoN — iDhen  refusal  of,  upon  right  of  recovery  erro- 
neous. It  is  error  to  refuse  to  Instruct  the  jury  that  If  the  plaintiff 
has  proved  his  case,  as  alleged  in  the  declaration,  hy  a  preponder- 
ance of  the  evidence,  he  is  entitled  to  recover. 

2.  iNSTBucnoN — when  places  upon  plaintiff  excessive  burden  of 
proof.  An  instruction  which  tells  the  jury  that  the  plaintiff,  to 
recover,  must  "prove  every  material  allegation  of  the  case"  is  erro- 
neous, in  substantially  requiring  the  plaintiff  to  prove  not  only  the 
allegations  of  his  declaration,  hut  to  disprove  the  contentions  inter- 
posed by  way  of  defensa 

Assumpsit  Appeal  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  Jaues  W.  Cbaio,  Judge,  piesiding.    Heard  in  this  court  at 
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the  May  term,  1907.    Reversed  and  remanded.  Opinion  filed  Decem* 
her  7,  1907. 

Ejeeslab  &  GuNN,  for  appellant. 
Buckingham  &  Troup,  for  appellee. 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

This  is  an.  action  in  assumpsit  by  appellant  Kidd 
against  appellee  White,  by  which  he  seeks  to  recover 
commissions  alleged  to  be  due  him  for  services  in  ef- 
fecting the  sale  of  White's  farm.  The  jury  returned 
a  verdict  in  favor  of  the  defendant  and  the  court  ren- 
dered judgment  upon  the  same.  An  appeal  from  such 
judgment  is  prosecuted  by  Kidd.  The  declaration 
charges  and  the  evidence  discloses  that  on  December 
13,  1905,  White  and  Kidd  entered  into  a  written  con- 
tract under  which  White  employed  Kidd  to  sell  the 
farm,  his  compensation  to  be  a  commission  of  two  per 
cent,  of  the  selling  price.  The  contract  by  its  terms 
was  to  be  irrevocable  for  the  period  of  two  months 
from  the  date  of  its  execution,  and  was  thereafter  to 
remain  in  force  until  revoked  in  writing.  No  selling 
price  was  specified  in  the  contract  but  it  was  under- 
stood that  all  offers  were  to  be  submitted  to  White 
for  his  acceptance  or  otherwise.  The  evidence  shows 
that  after  the  making  of  the  contract  Kidd  succeeded 
in  securing  an  offer  from  one  Nesbitt  to  pay  $100  an 
acre  for  the  property,  which  offer  was  submitted  to 
White  and  by  him  refused.  On  or  about  February  15, 
1906,  some  further  negotiations  were  had  between 
"White  and  Kidd  as  the  result  of  which  White  claims 
the  contract  was  cancelled  and  abandoned  by  mutual 
consent.  Kidd,  on  the  contrary,  testified  that  no  such 
agreement  was  made.  On  February  20,  1906,  White 
sold  the  farm  to  Nesbitt  for  $105  per  acre,  whereupon 
Kidd  instituted  the  present  suit.  Whether  or  not  the 
contract  was  cancelled  by  mutual  consent  was  the  only 
controverted  question  of  fact  involved  in  the  case. 
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Upon  this  issue  the  burden  of  proof  was  manifestly 
upon  White.  The  testimony  of  the  parties  was  in 
direct  conflict/ and  that  of  neither  was  materially  cor- 
roborated. In  this  state  of  the  proof  it  was  imperative 
that  the  jury  should  have  been  correctly  advised  as 
to  the  rules  of  evidence  applicable.  The  trial  court 
refused  to  give  the  fourth  instruction  offered  by  ap- 
pellant which  in  effect  told  the  jury  that  if  the  plaint- 
iff had  proved  his  case  as  alleged  in  the  declaration, 
by  a  preponderance  of  the  evidence,  he  was  entitled 
to  a  verdict.  This  instruction  correctly  stated  the  law 
and  should  have  been  given.  Its  refusal  was  rendered 
especially  prejudicial  by  the  giving  of  the  second  in- 
struction offered  by  appellee,  which  told  the  jury  that 
the  burden  was  upon  the  plaintiff  ''to  prove  every 
material  allegation  in  the  case.'*  By  the  latter  in- 
struction the  jury  may  have  been  led  to  believe  that 
the  plaintiff  was  bound  to  prove  by  the  greater  weight 
of  the  evidence  not  only  the  averments  of  the  declara- 
tion but  also  that  the  contract  had  not  been  cancelled 
and  abandoned  prior  to  the  sale.  While  other  given 
instructions  correctly  stated  the  law,  in  view  of  the 
closeness  of  the  evidence  upon  the  issue,  we  are  not 
satisfied  that  the  jury  were  not  misled  to  the  prejudice 
of  appellant. 

For  the  errors  indicated  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


CleTelandy  Gineinnati,  Chicago  &  St.  Louis  Railway 
Company  v.  Mary  Kelley. 

iNBTBUcnoN — when,  upon  question  of  negligence,  erroneous.  Held, 
that  an  inBtniction  is  erroneous  which  qualified  the  terms  "care" 
and  "negligence"  hy  the  use  of  the  adjectives  "slight"  and  "ordi- 
nary." 

Action  in  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Ooort  of  Edgar  county;  the  Hon.  E.  R.  E.  Kimbbough,  Judge,  pre- 
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Biding.    Heard  in  this  court  at  the  May  term,  1907.    Reversed  and 
remanded.    Opinion  filed  December  7,  1907. 

Geobgb  B.  Gillespie,  for  appellant ;  L.  H.  Hackney, 
Hamlin  &  Gillespie  and  E.  L.  McKii^ay,  of  counsel. 

H.  S.  Tanner,  F.  E.  Dundas  and  J.  E.  Dyas,  for  ap- 
pellee. 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  case  by  appellee  against  appel- 
lant for  the  recovery  of  damages  occasioned  by  injuries 
alleged  to  have  been  sustaiued  by  her  through  the  neg- 
ligence of  certain  servants  of  the  appellant  company  in 
the  operation  of  one  of  its  trains  while  approaching  a 
street  crossing  in  the  city  of  Paris,  Illinois ;  and  the 
further  failure  to  ring  the  signal  bells  and  lower  the 
gates  maintained  by  it  at  such  crossing.  A  trial  by 
jury  resulted  in  a  verdict  and  judgment  against  the 
defendant  for  $1,000,  to  reverse  which  this  appeal  is 
prosecuted.  There  is  evidence  in  the  record  tending 
to  show  that  appellant's  servants  were  guilty  of  the 
negligence  charged  in  the  declaration.  Whether  or  not 
appellee  was  in  the  exercise  of  due  care  for  her  own 
safety  at  the  time  she  was  injured,  was  the  vital  and 
controlling  issue  involved,  and  the  evidence  pertain- 
ing thereto  was  close  and  conflicting.  It  was  therefore 
unusually  imperative  that  the  jury  should  have  been 
fully,  clearly  and  accurately  instructed  as  to  the  exact 
degree  of  care  required  by  law  on  the  part  of  the 
plaintiff  to  entitle  her  to  recover.  The  fifth  instruc- 
tion given  at  the  request  of  the  plaintiff  reads  as  fol- 
lows: 

**The  court  instructs  the  jury  that  while  the  plaintiff 
must  show  by  a  weight  of  the  evidence  that  she  was 
in  the  use  of  due  care  at  and  before  the  time  of  the 
accident,  that  due  care  in  this  instance  does  not  mean 
the  highest  degree  of  care;  that  due  care  means  the 
absence  of  ordinary  negligence,  that  the  plaintiff  may 
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have  been  using  due  care  and  at  the  same  time  have 
been  guilty  of  slight  negligence/' 

This  instruction  was  palpably  inaccurate  and  mis- 
leading. The  degree  of  care  required  by  law  of  the 
plaintiff  was  that  which  a  reasonably  prudent  person 
would  have  exercised  under  like  or  similar  circum- 
stances. When  actionable  negligence  on  the  part  of 
the  defendant  had  been  established,  the  only  question 
remaining  was  whether  the  plaintiff  was  at  the  time 
she  was  injured  exercising  the  full  degree  of  care  above 
stated,  and,  if  not,  whether  such  want  of  care  con- 
tributed in  any  degree  to  her  injury.  In  other  words, 
to  warrant  a  recovery,  the  injury  must  have  been  at- 
tributable to  the  negligence  of  the  defendant,  and  to 
that  alone.  The  qualification  of  the  terms  **care''  and 
"negligence"  by  the  use  of  the  adjectives  ''slight" 
and  ''ordinary,"  could  only  have  tended  to  confuse 
and  mislead  the  jury.  In  C,  R.  I.  &  P.  Ry.  Co.  v. 
Hamler,  215  111.  525,  the  following  language  from  the 
chapter  on  Negligence  in  21  Am.  &  Eng.  Ency.  Law, 
459,  is  quoted  with  approval : 

"While  not  infrequent  references  are  still  found  in 
judicial  discussions  of  the  classification  of  negligence 
into  degrees,  the  tendency  of  modem  authorities  and 
the  weight  of  the  best  considered  cases  are  now  op- 
posed to  this  view,  holding  that  in  every  case  negli- 
gence, however  described,  is  merely  a  failure  to  bestow 
the  care  and  caution  which  the  situation  demands,  and 
hence  it  is  more  accurate  to  call  it  simply  negligence. 
Some  decisions  even  go  further,  and  declare  that  the 
classification  of  negligence  into  degrees  is  a  matter  of 
pure  speculation  and  of  no  practical  consequence ;  that 
it  is  useless  and  tends  to  confusion,  and  that,  in  fact,  it 
is  unsafe  to  base  any  legal  decision  on  distinctions  in 
the  degrees  of  negligence." 

The  court  then  says :  "One  of  the  reasons  given  by  the 
courts  for  disregarding  supposed  distinctions  in  degrees 
of  negligence  is  the  inability  to  give  the  terms  'slight,' 
'ordinary'  and  'gross'  any  definite  meaning  and  tne 
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impracticability  of  applying  any  rule  based  on  the 
supposed  distinction.  It  is  clear  that  negligence  can- 
not be  divided  into  slight,  ordinary  and  gross  by  defi- 
nite lines  so  that  a  jury  may  understand  the  limits  of 
each  and  assign  each  to  its  own  department/' 

We  regard  the  giving  of  this  instruction  as  so  clearly 
prejudicial  as  to  render  a  reversal  of  the  present  judg- 
ment and  the  remandment  of  the  cause  necessary.  We 
will  therefore  refrain  from  discussing  the  other  defects 
in  the  instruction,  or  the  remaining  errors  assigned  on 
the  record. 

The  judgment  of  the  Circuit  Court  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


T.  P.  Bates  v.  Samuel  E.  White. 

1.  CoNTRACTT — When,  for  conveyance  of  land,  in  contravention  of 
statute.  A  contract  to  sell  and  convey  a  homestead,  if  not  joined  in 
1)7  the  wife  of  the  householder,  is  in  contravention  of  statute. 

2.  Damages — when  liquidated,  cannot  be  recovered.  Liquidated 
damages  cannot  be  recovered  for  the  breach  of  a  contract  in  contra- 
vention of  statutory  law. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  CoLosTiN  D.  Myers,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1907.    Reversed.    Opinion  filed  December  7,  1907. 

S.'P.  Robinson  and  D.  D.  Donahue,  for  appellant. 
Babby  &  MoRRissEY,  f or  appellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  assumpsit  by  appellee  against  ap- 
pellant for  the  recovery  of  liquidated  damages  claimed 
by  appellee  to  have  accrued  to  him  by  reason  of  the 
breach  by  appellant  of  a  certain  contract,  by  the  terms 
of  which  appellee  agreed  to  sell  and  appellant  to  pur- 
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chase  certain  real  estate  described  in  said  contract  as 
follows,  to  wit:  '*Lot  twenty- two  in  White  Place,  now 
the  residence  of  S.  E.  White  and  E.  J.  Lewis.  Also  lot 
one  hundred  two  in  said  White  place,  the  same  being 
the  brick  bam  property  of  said  S.  R.  White  and  E.  J. 
Lewis,  together  with  the  appurtenances  and  easements 
connected  with  said  properties,  situated  in  the  County 
of  McLean  in  the  state  of  Illinois,  for  the  sum  of 
twelve  thousand  dollars/'  The  declaration  sets  out 
the  contract  in  haec  verba;  alleges  full  performance 
thereof  by  the  plaintiff  and  a  failure  by  the  defendant 
on  his  part.  A  general  demurrer  to  the  declaration 
was  interposed  and  overruled,  whereupon  the  defend- 
ant filed  the  plea  of  general  issue.  A  trial  was  had  be- 
fore the  court,  without  a  jury,  and  resulted  in  a  finding 
of  the  issues  for  the  plaintiff  and  a  judgment  in  his 
favor  for  $1,000.  To  reverse  such  judgment  this  ap- 
peal is  prosecuted  by  the  defendant.  The  contract  fur- 
ther provides,  inter  alia^  that  appellee  should  convey 
the  premises  therein  described  by  a  good  and  sufficient 
warranty  deed  to  be  executed  by  appellee  and  his  wife, 
which  deed  was  to  be  delivered  to  appellant,  upon  cer- 
tain specified  payments  being  made,  on  or  before  July 
21,  1906.  It  was  still  further  provided  that  time  was 
the  essence  of  the  contract  and  that  if  either  party 
should  fail  or  refuse  to  comply  with  its  provisions,  he 
should  forfeit  and  pay  to  the  other  as  liquidated  dam- 
ages the  sum  of  $1,000.  The  contract  was  executed  by 
appellee  and  appellant  only.  A  number  of  grounds 
are  assigned  and  urged  for  reversal,  but  one  of  which 
we  deem  it  necessary  to  consider.  Construing  the  al- 
legations of  the  declarations  most  strongly  agaifist  the 
pleader  it  is  obvious  that  lot  22  in  White  place  was,  at 
the  time  of  the  execution  of  the  contract,  occupied  by 
appellee  as  a  residence. 

It  is  equally  apparent  from  the  requirement  of  the 
contract  that  appellee  should  furnish  a  deed  to  the 
premises  executed  by  himself  and  wife,  and  the  fur- 
ther fact  that  such  a  deed  was  afterward  tendered  to 
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appellant,  that  he  was  at  the  time  married.  In  the 
absence  of  evidence  to  the  contrary,  the  legal  presump- 
tion will  be  indulged  that  his  wife  then  and  there  re- 
sided with  him.  Kennedy  v.  Kennedy,  87  111.  252; 
Cooper  V.  Beers,  143  111.  32. 

Section  1  of  the  statute  upon  exemptions  in  part  pro- 
vides ^*that  every  householder  having  a  family,  shall 
be  entitled  to  an  estate  of  homestead  to  the  extent  in 
value  of  $1,000  in  the  farm  or  lot  of  land  and  buildings 
thereon,  owned  or  rightfully  possessed  by  lease  or 
otherwise,  and  occupied  by  him  or  her  as  a  residence,** 
etc.  Eev.  Stat.,  1905,  1043.  Section  4  of  the  same 
statute  in  part  provides  that  ^^no  release,  waiver,  or 
conveyance  of  the  estate  so  exempted,  shall  be  valid, 
unless  the  same  is  in  writing,  subscribed  by  fiaid  house- 
holder and  his  or  her  wife  or  husband,  if  he  or  she 
have  one,  and  acknowledged  in  the  same  manner  as 
conveyances  of  real  estate  are  required  to  be  acknowl- 
edged, or  possession  is  abandoned  or  given  pursuant 
to  the  conveyance,"  etc.  Ibid,  1044.  It  does  not  ap- 
pear that  possession  of  the  premises  was  abandoned 
or  given  pursuant  to  the  contract. 

The  question  is  thus  presented  as  to  whether  or  not 
a  contract  by  a  householder  who  is  married,  for  the 
sale  and  conveyance  of  the  homestead  is,  imder  the 
statute  of  this  state,  legal  and  binding,  when  his  wife 
does  not  concur  and  join  in  such  contract. 

In  Strickel  v.  Crane,  189  111.  220,  in  discussing  the 
effect  of  a  conveyance  of  the  homestead  where  both  hus- 
band and  wife  did  not  join  in  the  conveyance  the  court 
said:  **Such  a  deed  being  absolutely  void  as  to  the 
homestead  law  can  it  be  said  its  covenants  are  bind- 
ing upon  the  parties  with  respect  to  the  land  included 
within  the  homestead!  The  same  contentions  were 
made  in  Anderson  v.  Smith,  159  111.  93,  but  without 
avail.  There  is  not  a  failure  of  title  in  the  grantor 
as  is  usually  understood  when  there  is  a  breach  of 
such  a  contract,  but  there  is  a  failure  because  there 
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is  an  attempt  to  do  an  act  which  the  law  will  not 
permit  to  be  done." 

In  Watson  v.  Doyle,  130  111.  415,  it  is  held  that  a 
contract  for  the  sale  of  land  occupied  by  the  vendor 
as  a  homestead  exceeding  m  value  $1,000  is  not  wholly 
void  and  incapable  of  enforcement,  but  that  a  deed 
made  without  the  wife  joining  therein  is  operative  to 
pass  the  title  to  all  of  the  property  over  the  value  of 
$1,000. 

In  the  light  of  the  foregoing  authorities,  we  regard 
the  contract  in  question  in  so  far  as  the  homestead 
estate  was  concerned,  as  clearly  in  contravention 
of  the  statute  and  therefore  void.  The  consider- 
ation for  the  agreement  of  the  parties  to  pay  the 
stipulated  damages  mentioned  was  the  fuU  perform- 
ance by  the  respective  parties  of  all  the  provisions  of 
the  contract.  The  agreement  on  the  part  of  appellee 
being  in  part  void  and  full  performance  of  the  same 
unenforceable,  it  is  obvious  that  no  recovery  can  be 
had  of  the  stipulated  damages  claimed. 

The  judgment  of  the  Circuit  Court  will  therefore 
be  reversed. 

Reversed. 


Citizens  Insurance  Company  y.  Osear  Helbig. 

1.  Insurance — effect  of  verified  plea  denying  execution  of  policy. 
The  interposition  of  a  verified  plea  of  the  general  issue  casts  upon 
the  plaintiff  the  burden  of  proving  the  execution,  delivery  and  accept- 
ance of  the  policy  sued  on  and  that  the  same  was  in  force  at  the 
time  of  the  loss  in  question. 

2.  iNstTRANCE — effect  of  effort  to  cancel.  An  effort  to  cancel  a 
policy  of  insurance  is  an  implied  recognition  of  the  existence  and 
enforcibllity  of  the  policy. 

3.  Evidence — effect  of  legal  presumptions.  Legal  presumptions 
do  not.  strictly  speaking,  shift  the  burden  of  proof.  The  only  effect 
of  legal  presumptions  is  to  create  the  necessity  of  evidence  to  meet 
the  prima  facie  case  thereby  created,  and  which  would  otherwise 
prevalL 
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Assumpsit.  Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  CoLOSTiN  D.  Mtebs,  Judge,  presiding.  Heard  In  this  court  at 
the  May  term,  1907.    Affirmed.    Opinion  filed  December  23,  1907. 

Bakry  &  MoBRissEY,  foF  appellant. 
Peibcb  &  Peibce,  for  appellee. 

Mr.  Justice  Putebbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  assumpsit  based  upon  an  in- 
surance policy  purporting  to  have  been  issued  by  the 
appellant  company  to  appellee  for  the  sum  of  $1,500 
and  covering  certain  furniture  and  fixtures  located 
in  the  Phoenix  Hotel  at  Bloomington  which  was  de- 
stroyed by  fire  on  June  19,  1900.  The  declaration  sets 
out  the  policy  in  haec  verba.  The  cause  is  before  this 
court  for  the  third  time.  Upon  the  first  appeal  a 
judgment  in  favor  of  appellant  was  reversed.  Helbig 
V.  Citizens  Ins.  Co.,  108  111.  App.  624.  The  cause  was 
again  tried  and  a  judgment  rendered  in  favor  of  ap- 
pellant, which  judgment  also  was  reversed.  Helbig 
V.  Citizens  Ins.  Co.,  120  111.  App.  58.  On  the  last 
trial  the  jury  returned  a  verdict  in  favor  of  appellee 
for  the  sum  of  $1,959.58,  upon  which  judgment  was 
rendered. 

In  the  opinion  of  this  court  rendered  upon  the  sec- 
ond appeal  it  was  held  that  the  only  issue  involved 
under  the  pleadings  was  whether  the  policy  ever  be- 
came an  executed  binding  contract  between  the  par- 
ties; in  other  words  whether  or  not  appellant  de- 
livered and  appellee  accepted  the  policy.  It  was 
further  held  that  this  issue  could  only  be  raised  by  a 
verified  plea.  Prior  to  the  last  trial  the  defendant 
verified  its  plea  of  the  general  issue  theretofore  filed. 
One  of  the  grounds  urged  by  appellant  for  reversal 
is  that  the  verdict  is  manifestly  against  the  weight  of 
the  evidence.  The  views  hereinafter  expressed  render 
it  unnecessary  to  consider  the  remaining  errors  as- 
signed. 
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The  interposition  of  the  verified  plea  of  the  general 
issue  cast  npon  appellee  the  burden  of  proving  the 
execution,  delivery  and  acceptance  of  the  policy  and 
that  the  same  was  in  force  at  the  time  of  the  fire.  The 
evidence  established  the  issue  and  delivery.  Upon  the 
question  of  acceptance  the  evidence  is  substantially  as 
follows : 

Appellee  testified  that  the  policy  in  question  was  the 
last  of  four,  written  for  him  by  the  same  agent  in  the 
appellant  company.  That  the  first  was  issued  about 
the  middle  of  the  year  1898,  on  the  same  property, 
and  for  the  same  amount,  rate  and  time  as  the  last 
and  expired  by  its  own  limitation.  That  the  second 
was  for  $2,500,  on  the  hotel  building,  issued  about  the 
first  of  the  year  1899,  for  three  years;  that  appellee 
was  unable  to  find  this  second  policy  after  the  fire, 
and  did  not  know  what  became  of  it,  but  that  it  was 
paid  by  appellant,  through  its  agent  Mantle.  That 
the  third  policy  was  issued  at  the  expiration  of  the 
first,  insuring  the  same  furniture  and  fixtures  for  the 
same  amount,  rate  and  time,  but  that  appellant  re- 
fused to  accept  the  risk  at  one  per  cent,  rate,  because 
of  a  board  partition  in  one  of  the  walls  of  the  building, 
and  cancelled  it  a  few  days  after  it  was  issued,  by 
written  notice  served  on  appellee;  that  the  cancelled 
policy  was  surrendered  to  the  agent,  who  read  appel- 
lee a  letter  from  the  company  offering  to  accept  the 
risk  at  an  increased  rate  of  1  %  per  cent.;  and  that 
thereafter  appellee  ordered  the  policy  in  question, 
which  the  agent  wrote  and  brought  and  gave  to  ap- 
pellee at  his  store;  and  that  appellee  took  the  policy 
and  put  it  in  his  safe  in  the  store,  and  then  and  there 
paid  the  agent  the  premium  of  $15  in  cash.  In  this 
appellee  was  corroborated  by  his  daughter,  who  testi- 
fied that  she  was  present  and  saw  the  agent  deliver 
the  policy  to  appellee,  and  saw  appellee  take  money 
from  the  till  and  pay  it  to  the  agent ;  and  also  by  the 
agent's  account  for  the  month  of  August,  1899  (Ex- 
hibit B — 3,),  returned  to  the  company  October  4, 1899, 
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and  wherein  the  agent  charges  himself  with  receipt 
of  the  preminin.  The  policy  is  countersigned  by  A. 
Mantle,  agent,  and  recites  that  **The  Citizens  Insur- 
ance Company  of  Missouri,  in  consideration  of  the 
stipulations  herein  named  and  of  Fifteen  Dollars,. does 
insure  Oscar  Helbig,"  etc.,  was  then  offered  in  evi- 
dence. Appellee  further  testified  the  policy  remained 
in  his  safe  until  after  the  fire;  that  the  building  was 
destroyed  and  the  safe  fell  into  the  basement  and  was 
not  taken  from  the  debris  until  six  or  seven  days  after 
the  fire,  and  appellee  did  not  succeed  in  getting  it 
open  until  the  thirteenth  day  after  the  fire,  and  that 
before  the  safe  was  opened,  he  went  to  see  the  agent 
about  the  condition  of  his  insurance. 

The  evidence  offered  by  appellant  tends  to  estab- 
lish the  following  facts :  That  on  the  morning  of  the 
fire  appellee  went  to  the  home  of  appellant's  agent. 
Mantle,  who  was  confined  to  his  room  by  illness,  and 
sought  to  have  said  agent  do  some  '* fixing"  so  that 
appellee  might  be  able  to  collect  the  policy;  that  the 
agent  replied  that  it  had  been  cancelled  for  non-pay- 
ment of  premiums  and  exhibited  to  appellee  the  policy 
register  which  showed  that  such  was  the  fact.  That 
appellee  then  said  that  Mantle  could  fix  it  if  he  wanted 
to,  to  which  Mantle  replied  that  he  would  not  do  it 
for  the  amount  of  the  policy.  That  shortly  thereafter 
appellee  told  one  August  Boeker  that  the  company 
would  not  recognize  the  policy  in  question,  that  he 
was  not  on  good  terms  with  the  agent,  and  requested 
Boeker  to  take  the  policy  to  the  agent,  and  see  if  he 
could  make  a  settlement.  That  Boeker  returned  after 
seeing  the  agent  and  told  appellee  that  the  agent  had 
said  that  the  premiums  on  the  policy  had  never  been 
paid,  and  that  the  policy  had  been  cancelled.  That 
appellee  replied  that  Mantle  owed  him  more  than  the 
premium  amounted  to,  that  he  owed  him  for  a  stove, 
rent  and  other  things,  but  never  claimed  that  he  had 
paid  the  premium.  That  afterwards  the  agent  went 
to  appellee  and  asked  him  what  he  was  ^oing  to  do 
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about  the  policy  in  question,  to  which  he  replied  that 
he  did  not  want  it  as  he  had  no  use  for  it.  That  at 
another  time,  the  agent's  son  called  on  appellee  and 
asked  for  the  policy,  that  appellee  stated  that  he,  ap- 
I)ellee,  was  going  away  but  that  he  would  get  the  policy 
out  of  the  safe  some  other  time  and  leave  it  so  that  the 
witness  could  get  it,  and  that  appellee  told  another 
witness  after  the  fire,  that  he  had  no  insurance  except 
$2,500  on  the  building.  Mantle,  the  agent,  died  some 
six  months  after  the  fire,  and  some  five  months  before 
the  present  suit  was  instituted. 

By  appellee's  first  given  instruction  the  jury  were 
told  that  if  appellee  was  in  possession  of  the  policy 
when  the  suit  was  commenced,  then  the  law  would 
presume  that  the  policy  was  accepted  by  him,  and 
that  evidence  would  be  required  to  overcome  that  pre- 
sumption and  before  they  could  find  that  the  policy 
was  not  accepted  by  him,  they  must  find  that  this 
presumption  had  been  overcome  by  the  evidence;  by 
the  second,  that  if  they  believed  from  the  evidence 
that  the  defendant's  agent  made  and  delivered  the 
policy  to  the  plaintiff,  then  the  law  would  presume 
that  the  premium  was  paid  and  before  they  could  find 
that  it  was  not  paid,  they  must  find  that  the  presump- 
tion was  overcome  by  appellant ;  and  by  the  fifth,  that 
if  they  believed  that  the  defendant's  agent  executed 
and  delivered  the  policy  to  the  plaintiff,  then  the  law 
would  presimie  that  it  was  accepted  by  him,  and  that 
they  must  find  it  was  so  accepted  unless  the  presump- 
tion has  been  overcome. 

It  is  insisted  that  the  court  erred  in  giving  the  fore- 
going instructions  for  the  reason  that  even  if  pay- 
ment and  acceptance  could  be  presumed  from  the  de- 
livery of  the  policy,  the  burden  was  not  thereby  shifted 
to  appellant,  but  that  the  obligation  to  establish  the 
truth  of  the  claim  rested  throughout  the  trial  upon 
appellee.  Such  is  undoubtedly  the  law.  Traction  Co. 
v.  Mee,  218  111.  9;  Compher  v.  Browning,  219  111.  449. 
Legal  presumptions  do  not,  strictly  speaking,  shift  the 
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burden  of  proof.  The  only  effect  of  the  same  is  to 
create  the  necessity  of  evidence  to  meet  the  prima 
facie  case  thereby  created,  and  which  would  other- 
wise prevail.  We  do  not  think,  however,  that  the  in- 
structions referred  to  are  in  conflict  with  the  rule  in- 
voked by  counsel. 

The  jury  were  not  told,  as  contended,  that  the  bur- 
den of  proof  at  any  time  shifted  to  the  defendant.  In 
our  former  opinion  we  held  that  upon  the  instruction 
of  the  policy  and  proofs  of  loss,  the  plaintiff  made  out 
a  prima  facie  case,  and  that,  in  the  absence  of  proof 
to  the  contrary,  the  presumption  was  that  the  insured 
accepted  the  policy  delivered  to  him  as  a  binding  con- 
tract of  indemnity  but  that  such  presumption  was  liable 
to  be  overcome  by  proof  to  the  contrary.  The  verifica- 
tion did  not  remove  such  presumption.  The  only  ef- 
fect of  the  verification  was  to  permit  appellant  to  in- 
troduce evidence  to  overcome  the  presumption  which 
it  would  not  have  been  allowed  to  do  in  the  absence 
of  a  verified  plea. 

It  is  further  insisted  that  the  verification  of  the  plea 
of  the  general  issue  destroyed  all  presumption  which 
might  be  indulged  in  the  absence  of  such  verification. 
Such  is  not  the  law  in  cases  of  the  present  character. 
The  effect  of  the  verification  was  not  to  remove  all 
presumptions  but  to  permit  appellant  to  introduce  evi- 
dence to  overcome  the  same,  which  it  would  not  have 
been  allowed  to  do  in  the  absence  of  a  verified  plea. 

At  common  law,  in  cases  involving  policies  of  insur- 
ance, possession  of  the  policy  by  the  insured  estab- 
lishes a  prima  facie  case  of  the  delivery  of  the  same 
as  a  valid  and  subsisting  contract.  Elliott  on  Evi- 
dence, sec.  2296;  Berliner  v.  Ins.  Co.,  121  Calif.  451; 
Amos  V.  Ins.  Co.,  152  Fed.  Eep.  192 ;  Cofl5n  v.  Ins.  Co., 
127  Fed.  Rep.  555;  Rey  v.  Assurance  Society,  44  N. 
Y.  Sup.  745;  Quinby  v.  Ins.  Co.,  71  Hun,  104;  Wester- 
field  V.  Ins.  Co.,  129  Calif.  68. 

The  receipt  and  retention  of  the  policy  are  circum- 
stances tending  to  show  an  acceptance  of  the  same 
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and  in  the  absence  of  explanation  will  be  received  as 
establishing  it.  N.  T.  Life  Ins.  Co.  v.  Easton,  69  HI. 
App.  479. 

The  language  of  the  present  policy  in  connection 
with  proof  of  the  delivery  of  the  same,  must  be  held 
to  be  an  acknowledgment  of  the  receipt  of  the  premium, 
and  under  the  public  policy  of  the  state,  in  the  absence 
of  fraud,  the  company  was  estopped  to  prove,  for  the 
purpose  of  avoiding  the  policy,  that  the  premium  was 
not  in  fact  paid,  but  as  the  plea  of  general  issue  had 
been  verified,  it  was  competent,  as  tending  to  show  that 
appellee  refused  to  accept  the  policy.  Helbig  v.  Ins. 
Co.,  120  111.  App.  58. 

We  are  therefore  of  opinion  that  the  instructions 
complained  of  correctly  stated  the  presumption  arising 
in  favor  of  appellee  under  the  evidence,  notwithstand- 
ing the  verified  plea  of  general  issue  was  interposed 
and  that  the  court  did  not  err  in  giving  the  same  to  the 
jury. 

We  do  not  think  the  foregoing  views  are  in  conflict 
with  those  expressed  in  Walsh  y.  Marvel,  130  HI.  App. 
305,  cited  by  counsel  for  appellant. 

It  is  finally  urged  that  the  judgment  should  be  re- 
versed for  the  reason  that  the  verdict  is  manifestly 
against  the  weight  of  the  evidence.  The  testimony  of 
Helbig  and  his  daughter  shows  that  he  not  only  ac- 
cepted the  policy  as  an  executed  binding  contract,  but 
that  he  paid  the  premium  in  cash.  The  fact  that  he 
retained  possession  of  the  policy  and  that  attempts 
were  made  by  the  company  to  cancel  the  same,  seems 
to  corroborate  the  claim  that  it  was  regarded  by  both 
parties  as  accepted.  In  canceling,  or  in  any  attempt 
to  cancel  the  policy,  the  company  may  be  said  to  have 
thereby  recognized  that  it  was  or  had  been  in  force, 
for,  as  was  said  in  Ins.  Co.  v.  Maguire,  51  111.  342:  **If 
there  was  no  policy  in  existence,  how  could  it  be  can- 
celed? The  very  fact  of  an  attempt  at  cancellation  is 
an  admission  there  was  a  policy  capable  of  being  can- 
celed.''   On  the  other  hand,  the  evidence  adduced  by 
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the  company  tends  to  show  that  Helbig  not  only  did 
not  pay  the  premium,  but  that  he  never  intended  to 
and  never  did  accept  the  policy,  and  that  he  had,  prior 
to  the  fire,  promised  to  surrender  it  to  the  agent  of 
the  company.  It  will  be  seen  that  the  evidence  as 
to  these  issues  was  in  serious  and  irreconcilable  con- 
flict. It  is  not  within  the  province  of  a  court  of  review 
to  set  aside  the  finding  of  a  jury  upon  a  controverted 
question  of  fact,  merely  because,  from  the  printed  rec- 
ord, it  appears  that  the  evidence  would  better  have 
supported  a  contrary  conclusion.  Such  duty  is  im- 
posed only  where  it  clearly  and  manifestly  appears 
from  the  record  that  the  finding  is  contrary  to  the 
evidence.  Although  there  is  evidence  in  the  case  at 
bar  which  would  have  well  warranted  a  contrary  con- 
clusion, we  do  not  feel  that,  under  the  rule  stated,  we 
would  be  justified  in  disturbing  the  finding  of  the 
jury,  which  has  been  approved  by  the  trial  judge. 

We  find  no  errors  in  the  rulings  of  the  court  upon 
the  evidence  or  instructions  which  could  have  operated 
to  prejudice  appellant,  and  the  judgment  will  be 
afiirmed. 

Affirmed. 


Litchfield  Mining  &  Power  Company  v.  Margaret  J. 
Beanblossom. 

1.  Mines  and  Minebb  Act — when  owner  liable  for  acts  of  receiver. 
The  owner  of  a  mine  is  liable  for  the  acts  of  a  receiver  for  such 
mine  and  also  for  the  acts  of  the  servants  of  such  receiver  operating 
such  mine  to  the  same  extent  as  it  is  liable  for  its  own  acts,  had  It 
been  conducting  such  mine  under  the  control  of  a  manager  appointed 
by  the  directors. 

2.  Verdict — when  not  responsive  to  issues.  A  verdict  Is  not  re- 
sponsive to  the  issues  in  a  case  where  the  declaration  contained  four 
counts  and  two  of  the  original  plaintiffs  were  by  amendment  elim- 
inated therefrom  as  to  but  two  of  such  counts. 

Action  in  case.    Error  to  the  Circuit  Court  of  Montgomery  county; 
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the  Hon.  Samuel  L.  Dwight,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1906.  Reversed  and  remanded.  Opinion  filed 
December  7,  1907. 

Jett  &  Kinder,  for  plaintiff  in  error. 

Habby  C.  Stuttle  and  Lane  &  Coopeb,  for  defendant 
in  error. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  case  and  was  originally  brought 
by  Margaret  J.  Beanblossom,  Jesse  E.  Beanblossom 
and  Leota  M.  Beanblossom  against  the  Litchfield  Min- 
ing &  Power  Company,  a  corporation,  for  the  recovery 
of  damages  resulting  to  them  from  the  death  of  Pearl 
Beanblossom,  a  minor,  and  the  son  of  Margaret  Bean- 
blossom, and  a  brother  of  Jesse  E.  and  Leota  M.  Bean- 
blossom, who  was  killed  while  in  the  employ  of  the 
defendant  company,  through  the  alleged  wilful  failure 
of  said  company  to  observe  the  provisions  of  sections 
19  and  21  of  the  statute  relating  to  mines  and  miners. 
Eev.  Stat.  1905,  pp.  1388-90.  A  trial  by  jury  resulted 
in  a  verdict  in  favor  of  the  plaintiffs  for  the  sum  of 
$4,000.  Pending  a  motion  for  a  new  trial  by  the  de- 
fendant, the  plaintiffs  were  permitted  to  amend  the 
praecipe  summons  and  the  first  and  additional  counts 
of  the  declaration  by  striking  out  the  names  of  Jesse 
E.  and  Leota  M.  Beanblossom  as  parties  plaintiff. 
The  motion  for  a  new  trial  was  overruled  and  judg- 
ment rendered  upon  the  verdict  in  favor  of  Margaret 
J.  Beanblossom  only.  To  reverse  said  judgment  this 
writ  is  prosecuted  by  the  defendant. 

In  each  count  of  the  declaration  as  finally  amended 
it  is  averred  that  the  defendant  on  March  26,  1897, 
was  engaged  in  operating  a  coal  mine  and  that  on  that 
day  one  Kleinbeck  was  appointed  by  the  United  States 
Circuit  Court  for  the  Southern  District  of  Illinois  as 
receiver  of  said  defendant ;  that  such  receivership  con- 
tinued until  July  16,  1904,  when  the  bill  under  which 
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the  receiver  was  appointed  was  dismissed,  the  receiver 
discharged,  and  the  assets  turned  over  to  defendant; 
that  during  the  time  of  such  receivership  the  receiver 
had  entire  management  and  control  of  the  business 
of  defendant,  collected  money  due  it  and  applied  the 
receipts  to  the  running  expenses  and  the  improvement 
and  betterment  of  the  property;  that  the  property  was 
turned  back  to  defendant  without  reservation  at  the 
end  of  the  receivership ;  that  on  June  14, 1904,  the  de- 
ceased, who  was  a  son  of  Margaret  Beanblossom  and 
a  brother  of  Leota  M.  and  Jesse  E.  Beanblossom,  was 
employed  by  said  receiver  as  a  trapper  in  the  mine 
operated  by  him;  that  his  duties  were  to  open  and 
close  a  certain  door  when  trips  of  cars  were  passing 
to  and  from  the  workings.  The  first  count  further 
avers  the  duty  and  wilful  failure  of  the  defendant  to 
provide  a  place  of  shelter  at  such  doorway  to  protect 
the  deceased  from  being  injured  by  the  cars  while 
attending  to  his  duties;  and  that  while  the  deceased 
was  attending  to  his  duties  as  such  trapper,  a  driver 
started  from  the  east  down  the  track  passing  through 
said  doorway  with  three  cars  of  coal;  that  the  front 
car  jumped  the  track  and  the  deceased  was  caught  be- 
tween a  bar  and  some  props  and,  there  being  no  shelter 
or  other  means  of  escape,  was  pressed  against  the  rib 
and  thereby  killed.  The  second  count  further  avers 
the  duty  and  wilful  failures  of  defendant  to  provide 
places  of  refuge,  etc.,  and  that,  by  reason  of  such  wilful 
failure,  there  being  then  and  there  no  place  of  refuge 
and  not  sufficient  space  between  the  car  and  the  rib 
where  he  could  escape  from  said  car,  the  deceased  was 
caught  between  a  bar  and  a  prop  by  a  car  which 
jumped  the  track,  while  he  was  in  the  act  of  opening 
the  door,  and  that  he  died  as  the  result  of  injuries 
then  received.  The  third  count  further  avers  the  duty 
and  wilful  failure  of  the  defendant  to  keep  all  places 
of  refuge  clear  of  obstructions  and  to  allow  no  material 
to  be  stored  or  accumulate  therein ;  that  the  defendant 
allowed  bars,  rocks,  props  and  other  material  to  be 
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stored  and  accumulate  therein ;  that  by  means  thereof 
the  deceased,  while  in  the  act  of  opening  a  door  for 
the  passage  of  a  car  of  coal,  was  thrown  against  the 
rib  of  a  car  which  jumped  the  track  and  struck  said 
obstructions  and  was  killed  thereby. 

The  additional  count  charges  that  the  defendant  wil- 
fully failed  to  provide  a  place  of  shelter,  in  conse- 
quence of  which  a  car*  jumped  the  track  along  which 
it  was  moving  and  struck  the  gob  or  obstruction  in  an 
old  entry,  or  the  mouth  thereof,  so  that  deceased  was 
caught  between  a  bar  and  some  props  and  was  pressed 
or  mashed  against  another  prop  or  props.  At  the  close 
of  the  plaintiff's  evidence,  and  also  at  the  close  of  all 
the  evidence,  motions  were  made  to  instruct  the  jury 
to  find  the  defendant  not  guilty,  which  were  severally 
denied.  A  motion  was  also  entered  at  the  close  of  the 
plaintiff's  evidence  to  exclude  the  evidence  on  the 
ground  of  a  variance  between  the  evidence  and  the 
declaration,  in  that  the  declaration  charged  the  duty 
and  failure  of  the  defendant  to  provide  a  place  of 
shelter  on  June  14,  1904,  while  the  evidence  showed 
that  defendant  was  not  the  operator  of  the  mine  at 
that  time,  but  that  it  was  being  operated  by  a  receiver, 
and  that  the  statute  only  imposes  the  duty  to  provide 
such  place  of  shelter  upon  the  operator.  This  motion 
was  denied.  Motions  were  likewise  made  to  instruct 
the  jury  to  find  the  defendant  not  guilty  under  each 
of  the  several  counts,  all  of  which  were  denied.  A  re- 
versal is  asked  upon  the  ground  that  the  court  erred 
in  denying  said  motions  and  in  its  rulings  upon  the 
evidence  and  instructions.  It  is  also  insisted  that  the 
verdict  is  contrary  to  the  evidence  and  that  no  re- 
covery can  be  had  against  the  defendant  under  the 
declaration  and  the  evidence  in  this  casej  that  the 
damages  are  excessive,  and  that  the  judgment  should 
have  been  arrested  on  account  of  there  being  one 
plaintiff  in  two  counts  of  the  declaration  and  three 
plaintiffs  in  the  remaining  counts. 

Plaintiff  in  error  is  charged  with  a  wilful  violation 


126  Appellate  Courts  op  Illinois. 

Vol.  138.]    Litchfield  Mining  &  Power  Co.  v.  Beanblossom. 

of  subdivision  (f)  of  section  19  of  the  Miners  Act 
which  is  in  the  following  language : 

*' Trappers,  (f)  At  all  principal  doorways  through 
which  cars  are  hauled  an  attendant  shall  be  employed 
for  the  purpose  of  opening  and  closing  said  doors  when 
trips  of  cars  are  passing  to  and  from  the  workings. 
Places  of  shelter  shall  be  provided  at  such  doorways 
to  protect  the  attendants  from  being  injured  by  the 
cars,  while  attending  to  their  duties.'' 

It  is  also  charged  with  a  wilful  violation  of  subdi- 
vision (b)  of  said  act,  which  provides  as  follows: 

**Mule  road,  (b)  On  all  hauling  roads  or  gangways 
on  which  hauling  is  done  by  draft  animals,  or  gang- 
ways whereon  men  have  to  pass  to  and  from  their 
work,  places  of  refuge  must  be  cut  in  the  side  wall 
at  least  2i/<>  feet  deep,  and  not  more  than  twenty 
yards  apart;  but  such  places  shall  not  be  required  in 
entries  from  which  rooms  are  driven  at  regular  inter- 
vals not  exceeding  twenty  yards,  and  wherever  there 
is  a  clear  space  of  two  and  one-half  feet  between  the 
car  and  the  rib,  such  space  shall  be  deemed  suflScient 
for  the  safe  passage  of  men.  All  places  of  refuge 
must  be  kept  clear  of  obstructions  and  no  material 
shall  be  stored  nor  be  allowed  to  accumulate  therein." 

The  evidence  shows  that  one  Kleinbeck  was  ap- 
pointed receiver  of  defendant  company  by  the  Federal 
Court  March  26,  1897;  that  he  resigned  June  21,  1899; 
that  J.  D.  Crabb  was  appointed  receiver  in  his  stead 
and  continued  to  act  until  July  16,  1904,  when  he  was 
discharged  and  the  assets  of  the  defendant  company 
turned  over  to  it  by  him  without  reservation  ^  that  the 
deceased  met  his  death  while  the  mine  was  being  oper- 
ated by  said  Crabb  as  receiver;  that  during  the  exist- 
ence of  said  receivership  there  was  expended  by  said 
receiver  in  the  improvement  and  betterment  of  the 
property  $8,028.23,  and  other  large  sums  in  paying  the 
indebtedness  of  said  company. 

In  support  of  the  contention  that  a  variance  existed 
between  the  allegations  of  the  declaration  and  the  evi- 
dence adduced  to  support  the  same,  counsel  for  appel- 


Third  District— A,  D.  1907,  127 

Litchfield  Mining  &  Power  Co.  v.  Beanblossom. 

lant  argues  that  inasmuch  as  the  mine  was  under  the 
exclusive  control  and  management  of  the  receiver  at 
the  time  of  the  alleged  negligent  acts  or  omissions,  and 
appellant  was  not  only  not  operating  the  same,  but 
could  not  have  done  so  without  violating  the  orders 
of  the  court,  even  if  it  had  so  desired,  it  cannot  be 
held  to  have  been  guilty  of  a  wilful  failure  to  comply 
with  the  duties  imposed  by  the  statute.  That  the  evi- 
dence shows  that  the  deceased  was  a  servant  of  the 
receiver,  that  the  receiver  violated  the  statute,  and 
that  even  if  it  be  conceded  that  a  recovery  can  be 
had  in  a  case  of  this  character,  it  was  necessary,  in 
order  to  avoid  a  variance,  that  the  declaration  should 
have  averred  a  violation  of  the  statute  by  the  receiver 
and  not  by  appellant.  In  Bartlett  v.  Cicero  Light  Co., 
177  111.  74,  it  is  held  that  while  a  receiver  holds  the 
property  in  his  possession  as  an  oflScer  of  the  court, 
his  appointment  does  not  dissolve  the  corporation, 
which  still  remains  in  existence  and  is  still  clothed 
with  its  franchises;  that  the  appointment  of  the  re- 
ceiver merely  gives  him  the  temporary  management  of 
the  corporation  under  the  direction  of  the  court,  in- 
stead of  leaving  it  under  the  direction  of  the  manager 
appointed  by  the  directors  of  the  corporation ;  that  the 
corporation's  capacity  of  being  sued  is  not  affected; 
that  the  receiver  is  legally  the  agent  of  the  company, 
although  under  the  directions  of  the  court;  and  that 
the  title  to  the  property  is  not  diverted  by  his  appoint- 
ment. 

It  is  there  further  held  that  damages  for  injuries  to 
persons  and  property  during  the  receivership  caused 
by  the  torts  of  the  receiver's  agents  and  employes  are 
classed  as  a  part  of  the  operating  expenses  of  the  cor- 
poration and  thereby  paid  out  of  the  net  income,  if 
that  is  sufficient,  but  in  the  event  of  a  deficiency  they 
will  be  paid  out  of  the  corpus;  and  that  where  the 
net  income  derived  from  the  business  during  the  re- 
ceivership is  derived  from  the  payment  of  such  operat- 
ing expenses  and  applied  to  the  permanent  improve- 
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ment  of  the  property  of  the  corporation  and  the  re- 
ceiver is  afterwards  discharged  and  the  property,  to- 
gether with  such  improvements,  is  again  turned  over  to 
the  corporation,  in  such  case  the  corporation  is  liable 
for  torts  during  the  receivership  to  the  extent  of  the 
net  income  so  applied.  This  being  the  law,  the  appel- 
lant corporation  was  liable  for  the  acts  of  the  receiver 
to  the  same  degree  and  extent  as  it  would  have  been 
had  the  mine  been  under  the  control  of  a  mantiger 
appointed  by  the  directors.  To  hold  otherwise  wouJd 
be  to  render  nugatory  the  provisions  of  the  statute,  in 
all  cases  where  the  servant  is  injured  while  in  the  em- 
ploy of  a  receiver  and  seeks  to  recover  damages  there- 
for after  the  discharge  of  such  receiver,  and  to  this 
extent  defeat  the  beneficent  purposes  of  the  statute. 
It  is  well  settled  that  a  receiver  is  not  personally  liable 
for  claims  of  the  present  origin  and  character.  If  the 
corporation  could  not  be  held  responsible,  it  would 
follow  that  the  injured  servant  would  be  relegated  to 
his  remedy  at  common  law,  and  thus  deprived  of  the 
benefits  of  a  statute  enacted  for  the  especial  benefit  of 
miners  to  promote  their  safety  and  well-being.  The 
acts  of  the  receiver  were  therefore  properly  and  suffi- 
ciently averred  as  those  of  the  corporation,  and  no 
variance  existed  between  the  allegations  and  the 
proofs,  as  contended. 

The  evidence  shows  that  Pearl  Beanblossom  was 
killed  in  the  mine  of  plaintiff  in  error  on  June  14, 1904. 
He  left  surviving  him  defendant  in  error,  his  mother, 
and  Leota  M.  Beanblossom  and  Jesse  Beanblossom, 
his  sister  and  brother.  He  lived  with  his  mother  and 
assisted  in  her  support.  At  the  time  of  his  death  he 
was  seventeen  years  of  age,  in  good  health  and  earn- 
ing $1.14  per  day.  Prior  thereto  he  had  for  several 
months  been  employed  by  plaintiff  in  error  as  a  trap- 
per in  its  mine,  and  was  stationed  at  a  principal  door- 
way in  the  east  entry  of  the  mine,  about  500  feet 
from  the  bottom  of  the  shaft.  In  the  doorway  was 
a  door  some  six  feet  square,  which  was  hung  at  the 
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side  of  the  entry  on  a  prop.  The  entry  at  this  point 
was  twelve  feet  in  width  and  in  it  was  laid  a  track 
two  feet  and  six  inches  wide.  The  cars  nsed  upon 
such  track  were  four  feet  wide.  In  the  performance 
of  his  duties  as  trapper,  the  deceased  usually  stood 
on  the  south  side  of  and  close  to  the  end  of  the  door. 
When  cars  approached,  he  took  hold  of  it  on  the  south 
side,  opened  it  to  the  north  and  then  stood  a  short 
distance  hack  of  the  door  on  the  north  side,  in  order 
to  allow  the  cars  to  pass.  There  is  evidence  tending 
to  show  that  at  the  latter  point  was  the  mouth  of  an 
old  entry  which  had  been  filled  up  with  dirt,  held  in 
place  by  props  six  to  eight  inches  in  diameter,  several 
of  which  stood  upright  and  others  were  placed  hori- 
zontally back  of  them.  To  one  of  the  upright  props 
the  door,  when  opened,  was  secured  by  means  of  an 
iron  hook.  Some  two  feet  east  of  such  prop  was  an- 
other and  between  these  props  the  deceased  stood  when 
holding  the  door  open.  On  the  day  in  question  a  driver 
having  a  train  of  three  cars  hauled  by  a  mule  and 
containing  about  9,000  pounds  of  coal  arrived  at  the 
top  of  the  incline.  The  deceased  went  about  sixty  feet 
up  the  track  from  the  door,  gave  the  driver  the  signal  to 
proceed  and  then  returned  to  his  station.  The  train  then 
came  down  the  grade  at  a  high  rate  of  speed  and  struck 
against  one  of  the  props  in  the  mouth  of  the  old  entry 
with  such  force  as  to  drive  the  prop  against  the  body 
of  the  deceased  and  crush  him  so  that  he  died  shortly 
thereafter. 

The  evidence  upon  the  issue  as  to  whether  or  not 
there  existed  at  the  doorway  a  sufficient  place  of  refuge 
under  the  statute  is  in  sharp  conflict.  The  evidence 
adduced  by  defendant  tends  to  show  that  there  was  a 
space  of  three  by  four  feet  between  the  rail  of  the 
track  and  the  rib  of  the  coal ;  that  the  state  and  county 
inspectors  had  visited  and  inspected  the  mine  several 
times  and  had  made  no  complaint  of  the  absence  of 
proper  places  of  refuge ;  while  that  adduced  by  plaintiff 
tends  to  show  that  the  space  between  the  rail  and  the 
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rib  was  about  two  and  one-half  feet  in  width  only;  that 
the  props  and  other  objects  which  were  allowed  to  re- 
main in  the  mouth  of  the  former  entry  reduced  the 
space  between  the  rail  and  the  props  to  from  twelve 
to  eighteen  inches. 

Inasmuch  as  there  is  evidence  in  the  record  tending 
to  show  that  the  plaintiff  in  error,  through  its  agent, 
the  receiver,  had  consciously  failed  to  observe  the  pro- 
visions of  the  statute  in  question,  as  charged  in  the 
declaration,  the  court  did  not  err  in  refusing  to  direct 
a  verdict  for  the  defendant. 

The  jury  returned  a  verdict  upon  all  four  counts  of 
the  declaration.  Two  of  the  original  plaintiffs  were, 
by  amendment  after  verdict,  eliminated  from  the  cause 
as  to  but  two  of  such  counts.  The  verdict  and  judg- 
ment were  therefore  not  responsive  to  the  issues  joined. 

In  such  state  of  the  pleadings,  the  motion  in  arrest 
of  judgment  should  have  been  sustained  and  the  judg- 
ment must  be  reversed  and  the  cause  remanded.  We 
shall  therefore  refrain  from  further  discussion  of  the 
evidence. 

Reversed  and  remanded. 
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Eagle  Brewing  Company  t.  John  J.  Lnekowltz. 
Oen.  No.  13,538. 

1.  Masteb  AifD  BEBTANT — What  pTOof  etsentiaJ  to  recovery  hy  latter. 
The  rule  is  that  before  a  seryant  can  recover  for  injuries  caused 
hj  defective  appliances,  he  must  prove  that  the  appliance  was  de- 
fective, and  in  what  the  defect  consisted;  that  the  master  had,  or 
might  have  had,  in  the  exercise  of  ordinary  care,  notice  of  such 
defect,  and  that  the  servant  neither  knew  of  the  defect  nor  had 
equal  means  of  knowledge  with  the  master. 

2.  liASTEB  Ain)  SERVANT — loTien  duty  of  former  to  furnish  reason- 
ably safe  place  to  work  fulfilled.  The  duty  of  the  master  to  furnish 
a  reasonably  safe  place  for  a  servant  to  work  is  fulfilled  when  he 
has  used  ordinary  care  in  furnishing  appropriate  appliances  which 
are  ordinarily  safe  when  properly  used.  The  fact  that  machinery 
may  be  dangerous  when  improperly  used,  or  that  an  accident  hap- 
pens to  the  servant  in  its  use,  is  not  a  test  of  liability. 

3.  Res  ipsa  LOQurruB — when  doctrine  of,  does  not  apply.  The 
doctrine  res  ipsa  loquitur  does  not  apply  as  between  master  and 
servant 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Riohabd  W.  Wbioht,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1907.  Reversed. 
Opinion  filed  December  23,  1907. 

Statement  by  the  Gonrt.  This  is  an  action  on  the 
case  for  personal  injuries.  Appellant,  as  its  name  in- 
dicateSy  is  a  brewer  of  beer,  and  appellee  was  chief  en- 
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gineer  in  its  employ  at  the  time  of  sustaining  the  in- 
juries for  which  he  seeks  compensation  in  this  suit. 
Stanley  S.  Sisnowski  was  brew  master  in  charge  of  the 
brewery.  John  Maslowski  was  assistant  engineer  and 
worked  at  night,  while  appellee  worked  during  the  day. 
Appellee  testified  that  his  duties  were  to  care  for  all 
of  the  machinery  and  keep  it  in  repair.  That  in  the 
brew-house  there  was  an  engine  and  an  ice  machine 
and  also  an  engine  that  was  kept  rimning  all  the  time. 
In  the  engine  house  there  was  a  pump  and  a  small  up- 
right engine  which  drove  the  barrel-washers.  In  an- 
other brew  house  there  was  a  brine  pump  and  a  beer 
pump  and  an  air  compressor.  There  was  also  a  beer 
pump  on  the  second  floor. 

For  several  weeks  before  the  accident  the  vats  in  the 
cellar  were  being  varnished  on  the  inside.  The  varnish 
had  to  be  thoroughly  dried.  To  do  this  drying  a  small 
gas  stove  placed  inside  the  vat  was  used.  This  gas 
stove  had  a  nipple  over  which  was  placed  a  rubber 
hose,  wrapped  with  wire,  tightly  squeezed  into  the 
hose  with  tweezers.  This  hose  ran  from  the  stove  to 
a  gas  pipe  in  the  cellar  outside  of  the  vat.  The  outside 
connection  was  made  with  a  brass  coupler. 

On  the  night  preceding  the  accident  the  gas  burners 
were  burning.  Maslowski,  the  night  engineer,  was  in 
charge  during  the  night.  He  died  before  the  trial. 
The  proof  failed  to  show  who  turned  off  the  gas,  but 
that  it  was  turned  off  and  not  burning  on  the  day  of 
the  accident  until  appellee  lighted  it,  is  not  seriously 
disputed. 

Appellee's  presence  at  the  scene  of  the  accident  came 
about  through  the  brew  master,  Sosnowski,  requesting 
hJTTi  to  light  the  burners  at  five  o'clock  Sunday  even- 
ning.  Appellee's  witness,  Geriseweski,  testified  that 
*' Sosnowski  went  into  the  cellar  and  I  stayed  with 
Luckowitz.  Sosnowski  was  gone  probably  ten  min- 
utes. When  he  came  back  we  had  a  glass  of  beer,  and 
Sosnowski  said  to  Luckowitz,  'John,  will  you  do  me  a 
favor  t*    Mr.  Luckowitz  said  'Yes,  what  is  it  I'     He 
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said,  *I  want  yon  to  go  into  the  cellar  and  light  that 
gas  along  about  five  o'clock;  it  wonH  take  yon  long, 
abont  a  minnte. ' ' '  Before  the  brew  master  left  he  said 
to  appellee,  **Yon  won't  forget  that,  will  yont"  (E. 
pp.  93-94.)  True  to  his  promise,  appellee  went  to  the 
vat  abont  five  o'clock  to  light  the  burners  in  the  stove. 
He  first  turned  the  gas  cock  in  the  wall,  then  put  his 
head  and  shoulders  into  the  vat,  opened  the  valves 
in  the  stove  and  applied  a  match  to  each  burner,  re- 
sulting in  the  stove  being  put  into  condition  to  dry  the 
varnish.  After  blowing  out  the  match  and  throwing 
it  down  in  the  cellar  outside  of  the  vat,  he  again  put 
his  head  and  shoulders  into  the  vat  to  see  whether  the 
lights  were  still  burning,  when,  without  premonition 
from  the  odor  of  the  gas,  or  other  warning  signal,  a 
violent  explosion  occurred,  injuring  appellee  severely. 
The  temperature  of  the  vat  was  maintaiued  at  one- 
half  a  degree  above  the  freezing  point.  It  appears 
that  seven  per  cent,  of  illuminating  gas,  when  mixed 
with  ninety-three  per  cent,  of  pure  air  at  the 
temperature  of  the  vat,  is  suflScient  to  cause  an  ex- 
plosion. It  is  conceded  appellee  was  a  gas-fitter  with 
a  good  deal  of  experience  with  illuminating  gas  and  in 
handling  gas  stoves,  gas  jets  and  gas  stop  cocks. 

The  declaration  contains  four  counts,  to  which  the 
general  issue  was  interposed.  The  first  count  avers 
that  appellant  negligently  failed*  **to  keep,  main- 
tain and  provide  a  reasonably  safe  place  for  the  plaint- 
iff to  work,  but  on  the  other  hand,  ordered  and  directed 
plaintiff  to  work  about,  within,  near  and  by  the  said 
vat  and  gas  stove,  or  appliances  therein  contained, 
which  were  at  the  time  in  an  unsafe,  dangerous  and 
defective  condition."  The  second  count,  after  aver- 
ring the  duty  of  appellant  to  keep  and  maintain  a  gas 
stove  with  its  appliances  in  a  reasonably  safe  condi- 
tion, etc,  charges  that  appellant  regardless  of  such 
duty,  carelessly  and  negligently  failed  to  provide,  keep 
and  maintain  the  said  gas  stove  or  appliances  in  a  rea- 
sonably safe  condition,  but  on  the  other  hand,  care- 
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lessly  allowed  and  permitted  said  gas  stove  or  ap- 
pliances to  be  and  become  and  remain  in  an  un- 
safe and  unsuitable  condition,  so  that  by  reason 
thereof  gas  was  caused  to  and  did  escape  and 
leak  from  and  out  of  and  through  said  gas  stove  or 
appliances,  and  by  reason  thereof  gas  was  allowed 
to  and  did  accumulate  in  said  vat/'  The  third 
count  is  drawn  upon  the  theory  that  the  negligence  of 
appellant  rested  in  failing  to  warn  appellee  of  the 
dangers  of  lighting  the  stove.  The  fourth  count 
charges  that  through  appellant's  negligence  gas  ac- 
cumulated in  the  vat,  and  that  thereby  it  had  violated 
its  duty  in  not  furnishing  appellee  a  reasonably  safe 
place  in  which  to  work. 

A  trial  before  the  Superior  Court  with  a  jury  re- 
sulted in  a  verdict  and  judgment  for  $10,000.  At  the 
conclusion  of  appellee's  case  and  at  the  conclusion  of 
all  the  evidence,  motions  to  instruct  a  verdict  and  for  a 
new  trial  were  made  by  appellant  and  overruled,  to 
which  action  of  the  court  exceptions  were  duly  pre- 
served. 

0.  W.  Dynes,  for  appellant. 

Dabbow,  Masters  &  Wilson,  for  appellee. 

Mb.  PbiJsiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Fifteen  assignments  of  error  appear  upon  the  record, 
but  those  urged  in  argument,  and  a  consideration  of 
which  we  deem  sufficient  to  a  disposition  of  this  appeal, 
are  embraced  within  the  contention  that  the  negligence 
charged  is  not  sustained  by  the  proof,  and  that  the 
doctrine  of  res  ipsa  loquitur  has  no  application  under 
the  averments  of  the  declaration  or  under  the  proof. 

It  will  be  seen  from  the  averments  of  the  declaration 
that  liability  is  grounded  upon  certain  specific  acts  of 
negligence  and  upon  the  further  contention  that  the 
master  failed  in  his  duty  to  furnish  the  servant  with 
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a  reasonably  safe  place  in  which  to  do  the  work  he 
was  engaged  in  doing  at  the  time  of  the  accident.  In 
its  nltimate  analysis,  in  the  conditions  environing  the 
place  of  the  accident,  the  negligence  charged  is  that 
gas  was  in  the  vat  in  sufficient  quantity  to  cause  an 
explosion;  so  that  the  liability,  if  any,  arises  either 
from  negligence  in  allowing  gas  to  leak  into  the  vat 
in  sufficient  quantity  to  cause  an  explosion^  or  from 
negligence  imputable  to  appellant  from  the  fact  of  the 
presence  of  gas  resulting  in  an  explosion,  and  reason- 
ing therefrom  that  the  place  in  which  appellee  was 
working  was  therefore  not  reasonably  safe.  In  sup- 
port of  these  contentions  counsel  for  appellee  argue 
that  ** whether  someone  after  five  o'clock  on  Saturday 
put  the  stove  out  by  stepping  on  the  hose;  whether 
someone  tried  to  turn  the  gas  off  but  did  not  tightly 
close  the  cock;  whether  the  hose  had  become  torn  so 
that  there  was  a  leakage  in  the  vat ;  whether  the  coup- 
lings were  altogether  tight,  in  consequence  of  which 
gas  leaked  into  the  vat;  the  fact  remains  that  there 
was  enough  gas  in  the  vat  to  produce  an  explosion.'* 
In  the  teeth  of  the  fact  that  there  was  an  entire  absence 
of  proof  that  any  of  the  appliances  specifically  men- 
tioned were  in  any  manner  defective,  improperly  con- 
structed, impracticable  for  use  in  the  service  to  which 
they  were  put,  or  out  of  repair  to  any  extent,  or  leak- 
age of  gas  into  the  vat,  if  such  leakage  there  was,  it 
follows  that  counsel  must  rely  upon  the  doctrine  of 
res  ipsa  loquitur  as  being  sufficient,  upon  proof  of  the 
occurrence  of  the  explosion  with  resulting  injury,  to 
entitle  appellee  to  recover.  If  such  contention  is 
plausible,  then  the  countervailing  proof  that  the  gas 
was  not  put  out  by  stepping  on  the  hose,  because  the 
hose  would  not  collapse  and  shut  off  the  gas  if  stepped 
upon,  that  the  couplings  were  tight,  that  the  cock  was 
tightly  closed,  when  appellee  turned  on  the  gas  to  light 
the  burners  in  the  stove,  would  be  of  no  avail  to  relieve 
appellant  from  the  liability  imputable  to  it  from  the 
fact  of  the  explosion,  upon  the  theory  that  appellant 
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did  not  furnish  appellee  a  reasonably  safe  place  in 
which  to  work. 

The  duty  of  the  master  to  use  reasonable  care  in 
furnishing  a  reasonably  safe  place  for  his  servant  to 
work  in,  is  too  well  settled  to  brook  contradiction.  It 
is  a  fast  and  firm  principle  of  the  law.  DiflSculties, 
however,  often  arise  in  the  application  of  this  legal 
principle  to  the  particular  facts  of  the  case  in  which 
it  is  sought  to  be  invoked.  The  evidence  concededly 
establishes  not  only  that  illuminating  gas  has  a  pun- 
gent odor,  but  that  there  was  no  odor  of  gas  in  the 
vat  either  before  or  at  the  time  of  the  explosion;  nor 
was  there  anything  else  apparent  indicating  the  pres- 
ence of  illuminating  gas  in  the  vat.  So  that  it  is  clear 
that  there  was  nothing  to  indicate  to  any  of  nature's 
senses  that  the  vat  was  not  a  reasonably  safe  place 
in  which  to  light  the  burners  in  the  stove;  nothing  to 
make  known  the  dangers  to  either  master  or  servant. 
The  rule  is  that  before  a  servant  can  recover  for  in- 
juries caused  by  defective  appliances  he  must  prove 
that  the  appliance  was  defective  and  in  what  the  defect 
consisted;  that  the  master  had,  or  might  have  had  in 
the  exercise  of  ordinary  care,  notice  of  such  defect, 
and  that  the  servant  neither  knew  of  the  defect  nor  had 
not  >  equal  means  of  knowledge  with  the  master.  Cook 
V.  Medaris,  183  lU.  288. 

Appellee,  by  reason  of  his  practical  experience  with 
gas  and  its  appliances,  not  only  had  equal  means  of 
knowledge  of  conditions  with  the  master,  but  means 
altogether  superior,  for  in  these  matters  he  admits  that 
he  was  well  informed. 

The  duty  of  the  master  to  furnish  a  reasonably  safe 
place  for  the  servant  to  work  is  fulfilled  when  he  has 
used  reasonable  care  in  furnishing  appropriate  appli- 
ances which  are  ordinarily  safe  when  properly  used. 
The  fact  that  machinery  may  be  dangerous  when  im- 
properly used,  or  that  an  accident  happens  to  the  serv- 
ant in  their  use,  is  not  a  test  of  liability.  As  said  in 
Smith  V.  Foster,  93  111.  App.  140:  ''If  the  machinery 
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be  of  ordinary  character  and  such  as  can  with  reason- 
able care  be  used  without  danger  to  the  employe,  it  is 
all  that  can  be  required  from  the  employer.'* 

We  think  the  proof  establishes  that  the  appliances 
furnished  were  reasonably  safe  when  operated  with 
reasonable  care.  On  the  other  hand,  there  is  nothing 
in  the  proof  establishing  any  want  of  care  on  the  part 
of  the  appellant  in  selecting  and  maintaining  the  gas 
stove,  the  burners  therein  or  the  couplings,  cocks,  or 
rubber  hose  used  for  conducting  gas  into  the  stove,  or 
in  either  of  them,  and  this  exculpates  appellant  from 
liability  to  appellee  under  the  claim  that  he  was  not 
furnished  a  reasonably  safe  place  in  which  to  work. 
The  crucial  question  is  whether  it  can  be  legitimately 
inferred  from  the  conceded  safe  condition  of  the  appli- 
ances used  in  conducting  gas  to  the  stove  in  the  vat, 
that  the  place  in  question  was  not  a  reasonably  safe 
place  for  appellee  to  work.  The  burden  of  proving 
that  it  was  not  a  safe  place  is  upon  appellee.  He  has 
not  done  so.  Omaha  Packing  Company  v.  Murray,  112 
m.  App.  232. 

In  Texas  &  Pacific  Ry.  Co.  v.  Barrett,  166  U.  S.  617, 
it  was  held  that  in  an  action  against  a  railway  com- 
pany by  an  injured  employe  the  burden  of  proof  rests 
on  the  latter  to  show  that  the  exploded  boiler  and 
engine  were  improper  appliances  to  be  used  on  the  rail- 
road, and  that  the  boiler  exploded  by  reason  of  the 
defects  charged  in  the  pleading.  Huff  v.  Austin,  46 
Ohio  St.  386. 

The  duty  imposed  upon  the  master  to  furnish  a  safe 
place  in  which  the  servant  may  work  does  not  mean 
anything  more  than  an  apparently  reasonably  safe 
place,  providing  due  care  is  taken  by  the  servant.  The 
master  is  not  a  guarantor  of  safety.  Western  Stone 
Co.  V.  Muscial,  196  111.  382;  Consolidated  Coal  Co.  v. 
ScheUer,  42  HI.  App.  619. 

Whether  the  doctrine  of  res  ipsa  loquitur  can  be  in- 
voked in  an  action  for  personal  injury  between  master 
and  servant  is  immaterial  to  our  decision  of  this  casa 
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Neither  by  the  averments  of  the  declaration  nor  the 
proofs  in  the  record  is  a  case  made,  regardless  of  the 
relation  of  master  and  servant  existing  between  the 
parties,  which  brings  it  within  the  doctrine  of  res  ipsa 
loquitur. 

It  may  still  be  regarded  as  an  open  question,  or  at 
least  a  doubtful  one,  whether  in  any  well  considered 
case  the  maxim  res  ipsa  loquitur,  in  the  restricted 
sense  in  which  that  maxim  has  received  judicial  inter- 
pretation, has  literally  been  held  as  applicable  to  the 
relation  of  master  and  servant.  Many  expressions  are, 
it  is  true,  found  in  certain  decisions  which  would  lead, 
upon  cursory  examination,  to  the  conclusion  that  the 
maxim  was  successfully  invoked ;  but  upon  a  more  care- 
ful review,  such  opinions  will  disclose  that  while  some 
of  the  elements  of  the  maxim  are  of  controlling  impor- 
tance, yet  other  considerations  in  an  enlargement  of 
and  in  addition  to  the  rule  which  the  maxim  implies, 
entered  as  the  turning  point  upon  which  such  decisions 
are  grounded.  In  other  words,  there  is  an  essential 
and  clear  distinction  as  to  the  quantum  of  proof  in 
passenger  and  carrier  cases  and  those  of  master  and 
servant  involving  claims  for  personal  injuries.  In  a 
passenger  case  proof  of  the  accident  itself  is  all  that 
is  sometimes  needed  in  the  first  instance  in  order  to 
impose  upon  the  carrier  the  burden  of  rebutting  the 
negligence  imputed  to  him  by  reason  of  the  accident 
occurring;  but  in  the  case  of  a  servant  he  must  go 
one  step  farther  before  negligence  is  imputable  to  the 
master,  requiring  from  him  rebutting  proof,  as  in  a 
passenger  case.  In  the  case  of  a  servant  he  cannot 
wholly  rest  his  case  on  the  assumption  of  prima  facie 
proof  flowing  from  the  fact  of  the  happening  of  the 
accident.  He  must  go  further  and  show  at  least  some 
act  of  want  of  care  which,  with  proof  of  the  accident, 
will  be  sufficient  to  impute  negligence  to  the  master. 

Channel  v.  Palmer  Brick  Co.,  117  Ga.  106,  arid  same 
case  on  second  review,  reported  in  119  Ga.  857,  is 
probably  as  extreme  a  case  as  can  be  found,  extending 


Chicago— FiBST  District— A.  D.  1907.    139 

Eagle  Brewing  Co.  y.  Luckowitz. 

measurably  at  least  the  maxim  of  res  ipsa  loquitur  to 
a  case  of  master  and  servant.  But  it  must  be  borne  in 
mind  in  arriving  at  the  exact  import  of  the  decisions 
in  this  case,  that  the  state  of  Georgia  has  a  civil  code, 
and  that  section  2321,  the  court  held,  was  ^'a  sort  of 
statutory  application  of  the  doctrine  of  res  ipsa  lo- 
quitur, since  the  statute  raises  a  presumption  of  negli- 
gence from  the  mere  happening  of  the  injury/'  Yet 
the  court  held;  notwithstanding  the  statute,  that  there 
was  no  absolute  presumption  of  negligence  in  any  case 
under  the  code ;  that  in  the  case  of  a  passenger,  more 
than  proof  of  the  accident  itself  was  needed.  The 
court  said,  in  117  Ga.,  supra,  *'Even  as  to  railroads 
primary  proof  that  the  injury  was  occasioned  by  the 
running  of  the  locomotive,  cars  or  other  machinery  of 
such  company  must  be  submitted  before  the  presump- 
tion of  negligence  arise.  *  •  *  In  all  other  in- 
stances the  plaintiff  must  establish  upon  his  part  all 
of  the  facts  necessary  to  show  that  the  defendant  is 
liable,  the  defendant  not  being  called  upon  to  make  any 
defense  until  enough  testimony  has  been  introduced 
to  show  that  it  owed  a  duty  to  the  plaintiff,  that  it 
negligently  failed  in  its  performance,  and  that  in  con- 
sequence thereof  the  plaintiff  was  damaged.  Proof 
of  the  duty  and  injury  are  only  parts  of  the  plaintiff's 
case.  The  law  raises  no  presumption  whatever  as  to 
who  was  to  blame.  The  burden  is  on  plaintiff  to  show 
defendant  was  negligent.  How  this  negligence  is  to  be 
proved  varies.  It  may  be  possible  to  bring  direct  evi- 
dence  as  to  the  cause  of  the  injury  and  who  was  re- 
sponsible therefor;  or  there  may  be  some  direct  evi- 
dence of  some  facts,  and  circumstantial  evidence  as  to 
others ;  or  purely  circumstantial  evidence  may,  by  itself, 
be  sufficient  to  show  that  defendant  was  at  fault.  • 
•  There  is,  in  neither  of  these  instances,  however, 
any  presumption  of  law,  but  evidence  on  which  the 
jury  may  reasoji  and  from  which  they  may  draw  con- 
clusions as  to  matters  not  directly  proved.  This  in- 
ference is  all  of  fact  and  not  of  law.   It  is  to  be  reached 
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by  the  jury  and  not  by  the  court.  When  from  these 
facts  an  inference  from  negligence  arises,  it  may  be 
rebutted  by  the  defendant  like  any  other  presump- 
tion arising  from  proofs  submitted.  Kaples  v.  Orth, 
61  Wis.  535.'^ 

Channel  procured  a  reversal  of  the  judgment  di- 
rected against  him  at  the  conclusion  of  his  proof,  be- 
cause there  were  facts  in  evidence  tending  to  saddle 
upon  the  defendant  the  negligence  charged,  such  as 
cracks,  bulges  and  other  defects  in  the  arch,  render- 
ing it  unsafe.  Under  these  circumstances  the  jury 
might  have  found,  as  they  afterwards  did,  that  the 
master  should  have  discovered  these  defects  in  the 
exercise  of  ordinary  care,  while  the  danger  consequent 
upon  their  presence  might  not  have  been  apparent  to 
the  servant,  who  was  injured  while  obeying  directions 
to  work  under  the  arch.  On  the  second  trial  of  the 
Channel  case,  supra,  he  recovered  a  judgment,  and 
while  much  is  said  in  the  court's  opinion  about  the  ap- 
plicability of  the  doctrine  of  res  ipsa  loquitur  in  af- 
firming the  judgment,  still  the  rules  announced  in  the 
preceding  appeal  were  adhered  to,  the  court  holding 
that  a  general  charge  of  negligence  was  insufficient, 
but  specific  acts  constituting  negligence  must  be 
averred  and  proved.  The  concluding  section  of  the 
syllabi  in  case  supra  sufficiently  indicates  the  standard 
of  proof  which  the  court  required  for  sustaining  the 
judgment.  It  is:  **In  a  suit  of  the  character  above 
indicated,  evidence  of  the  circumstances  attending  the 
transaction  which  resulted  in  the  injury  and  constitut- 
ing the  res  gestae  of  the  occurrence,  may  be  properly 
admitted,  although  such  evidence  may  show  other  acts 
of  negligence  on  the  part  of  the  defendant  than  the 
one  alleged.  But  such  evidence  will  not  authorize  a 
recovery  unless  the  specific  act  of  negligence  alleged 
is  established  to  the  satisfaction  of  the  jury.'' 

The  sequence  of  such  holding  leaves  no  room  per- 
mitting the  invoking  of  the  maxim  res  ipsa  loquitur  as 
being  sufficient  to  impute  negligence  and  thereby  place 
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the  burden  of  rebuttal  upon  the  master  in  an  action 
for  personal  injury  to  his  servant.  Shearman  &  Red- 
field  in  discussing  this  question  in  their  work,  on  Negli- 
gence, vol.  1,  sec.  59,  say:  *'It  is  not  that  in  any  case 
negligence  can  be  assumed  from  the  mere  fact  of  an 
accident  and  an  injury;  but  in  these  cases  the  sur- 
rounding circumstances  which  are  necessarily  brought 
into  view  by  shoeing  how  the  accident  occurred  con- 
tain, without  further  proof,  sufficient  evidence  of  the 
defendant's  duty  and  his  neglect  to  perform  it.  The 
fact  of  the  casualty  and  its  attendant  circumstances 
may  themselves  furnish  all  the  proof  of  negligence 
which  the  injured  person  is  able  to  offer  or  that  it  is 
necessary  to  offer.'' 

This  statement  of  the  rule  has  been  approved  in 
many  cases.    Griffen  v.  Manice,  166  N.  Y.  188. 

This  court  denied,  in  Omaha  Packing  Co.  v.  Murray, 
112  HI.  App.  233,  that  the  rule  of  res  ipsa  loquitur 
could  be  availed  of  between  master  and  servant.  The 
judgment  of  the  trial  court  was  reversed  for  failure 
to  give  to  the  jury  an  instruction  requested,  by  which 
they  were  told  that  before  the  plaintiff  could  recover 
he  must  establish  by  proof  that  the  defendant  was 
guilty  of  the  negligence  charged,  resulting  in  his  in- 
jury. 

The  case  at  bar  is  akin  to  Kranz  v.  White,  8  111. 
App.  585,  which  was  an  explosion  case,  where  the  serv- 
ant sued  the  master  for  injuries  resulting  to  him 
from  the  effects  of  the  explosion.  It  was  there  held 
that  while  between  the  proprietor  and  a  stranger  in- 
jured in  an  explosion,  proof  of  the  occurrence  was 
sufficient  to  establish  a  prima  facie  case  and  shift  to 
the  proprietor  the  burden  of  showing  conditions  suf- 
ficient to  exculpate  him  from  the  negligence  imputable 
to  him  because  of  the  fact  of  the  explosion,  yet  this 
rule  had  not  been  extended  so  as  to  apply  to  a  servant 
operating  the  machinery.  Earle  v.  Arbogast,  180  Pa. 
St.  409 ;  Huff  v.  Austin,  supra. 

Counsel  for  appellee  contend  that  this  court  in  Mc- 
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Cormick  v.  ZakzewsM,  121  HI.  App.  26,  in  terms  rec- 
ognized the  rule  of  res  ipsa  loquitur  as  applicable  to 
the  case  of  an  employe  against  his  employer  for  per- 
sonal injury.  We  do  not  so  interpret  our  ruling  in 
that  case.  That  was  a  case  where  a  lumber  pile  fell 
and  injured  the  servant.  But  so  far  from  the  decision 
resting  upon  proof  of  the  happening  of  the  ac- 
cident alone,  it  was  both  averred  and  proved  that  there 
was  negligence  in  the  improper  construction  of  the 
lumber  pile.  We  held  that  the  testimony  was  com- 
plete in  every  particular,  proving  that  the  way  in 
which  the  pile  was  stacked  was  dangerous,  and  conse- 
quently in  fact  negligence  of  the  employer.  The  usual 
and  ordinary  methods  were  not  followed  in  piling  the 
lumber,  but  an  unsafe  method  adopted.  Diamond 
Glue  Co.  V.  Wietzychowski,  227  HI.  338.  But  as  the 
Supreme  Court  reversed  both  these  decisions,  it  is  evi- 
dent that  the  doctrine  of  res  ipsa  loquitur  was  not  ap- 
plicable. 

It  is  often  contended  that  every  accident  is  the  re- 
sult of  negligence  attributable  to  some  one.  But  there 
are  exceptions  to  this  assumption,  notwithstanding  it 
is  more  often  true  than  otherwise.  But  there  are 
many  cases  where  an  injury  is  a  mere  accident  or  casu- 
alty, for  which,  humanly  speaking,  no  one  is  to  blame. 
Certainly  the  evidence  of  appellee  is  lacking  in  that 
probative  force  sufficient  to  warrant  an  assumption 
that  appellant  was  guilty  of  any  negligent  act  which 
caused  the  explosion.  The  negligence  charged  has  not 
been  proven.  The  case  of  appellee  rests  upon  surmise 
and  conjecture,  not  only  as  to  what  elements  caused 
the  explosion,  but  through  what  human  agency  such 
elements  were  caused  to  be  present  making  the  explo- 
sion possible.  As  there  were  no  defects  in  the  ap- 
pliances, it  is  patent  that  if  the  explosion  resulted 
from  illuminating  gas  escaping  through  the  burners 
of  the  stove  in  the  vat,  it  must  have  been  brought 
about  by  some  one  turning  on  the  gas  when  the  stove 
was  not  lighted.     Whether  a  fellow  employe,  or  a 
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workman  subject  to  appellee's  orders,  or  the  brew 
master,  who  was  appellee's  superior  as  the  representa- 
tive of  appellant  in  the  brewery,  turned  on  the  gas, 
the  evidence  fails  to  disclose. 

Many  other  questions  are  argued,  but  in  the  view  we 
take  of  the  case  they  are  not  important  to  our  decision, 
and  as  it  would  serve  no  useful  purpose  to  discuss 
snch  remaining  questions,  we  refrain  from  doing  so. 

It  is  evident  that  the  judgment  of  the  trial  court 
is  clearly  contrary  to  the  evidence,  and  equally  ap- 
parent that  the  negligence  charged  is  not  sustained  by 
the  proofs.  The  judgment  of  the  Superior  Court  is 
erroneous,  and  as  we  judge  appellee  submitted  all  the 
evidence  procurable,  which,  with  all  legitimate  infer- 
ences to  be  drawn  from  it,  is  insufficient  to  support  a 
verdict  and  judgment,  no  benefit  will  result  by  re- 
manding the  case  for  another  trial.  Therefore  the 
judgment  of  the  Superior  Court  is  reversed. 

Reversed. 


Robert  E.  H.  Cowie  et  al.  v.  William  J.  Einser. 
Gen.  No.  13,648. 

1.  Vebdigt — when  not  disturbed  as  against  the  evidence.  The 
probative  force  of  the  evidence  is  primarily  for  the  determination 
of  the  jury  and  where  the  Appellate  Court  is  unable  to  say,  from 
the  evidence  in  the  record,  that  the  verdict  is  contrary  to  its 
weisht,  it  is  not  authorized  to  disturb  the  same. 

2.  iNSTBucnoKB — must  not  pertain  to  immaterial  issues.  Instruc- 
tions are  erroneous  and  ground  for  reversal  where  they  call  upon  the 
lury  to  determine  matters  immaterial  to  the  issues  and  are  calcu- 
lated to  mislead. 

3.  iNBTBUcnoNS — must  te  confined  to  questions  of  fact.  Instruc- 
tions are  erroneous  which  submit  to  the  Jury  the  determination  of 
questions  of  law. 

Assumpsit  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Thbodobx  Brentano,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1907.    AfELrmed.    Opinion  filed  December  23,  1907. 
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Zbisleb,  Farson  &  Fbebdman,  for  appellants. 
J.  A.  Bloomingston,  for  appellee. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

The  action  here  is  assumpsit.  The  claim  is  for  the 
purchase  price  of  forty-one  shares  of  stock  in  the  Por- 
ter Coinometer  Company,  which  William  J.  Kinser 
bought  in  November,  1902.  The  money  was  paid  to 
appellants,  who  claimed  to  own  the  stock.  The  price 
of  the  stock  was  $1,250.  On  November  10,  1902,  ap- 
pellee paid  $600  and  Cowie  executed  in  his  own  name 
and  that  of  the  other  appellants  a  receipt  reading: 
*' Chicago,  His.,  November  10,  1902.  Received  of  Mr. 
William  J.  Kinser  of  the  city  of  Chicago,  Illinois,  the 
sum  of  Six  hundred  dollars  *  •  •  being  part  pay- 
ment on  a  total  of  one  thousand  two  hundred  and  fifty 

•  •  •  dollars,  the  balance  of  which  is  to  be  paid  on  or 
before  January  10,  1903,  in  consideration  of  which  we 
are  to  turn  over  to  said  William  J.  Kinser  forty-one 

•  •  •  shares  of  the  capital  stock  of  the  Porter  Coino- 
meter Company,  which  is  capitalized  at  $25,000.  Rob- 
ert E.  M.  Cowie  for  Robert  E.  M.  Cowie,  C.  H.  Bo- 
hanon,  0.  J.  Friedman,  owners  of  167  shares  of  the  P. 
C.  Co."  The  remaining  $650  was  paid  in  two  instal- 
ments, $600  January  10,  1903,  and  $50  February  14, 
1903 ;  Mr.  Cowie  acknowledging  the  receipt  of  the  $600 
check,  after  reminding  Kinser  that  $50  was  still  due, 
wrote :  *^The  stock  will  be  transferred  to  you  as  soon  as 
Mr.  Bohanon  returns  from  Mexico. '^ 

Appellee  frequently  demanded  delivery  of  stock  to 
him  and  wrote  several  letters  to  appellants  demanding 
the  stock,  and  at  one  time  threatened  suit  to  recover 
the  purchase  price  unless  delivery  was  made.  Negotia- 
tions were  also  made  looking  to  a  settlement,  and  an 
offer  made  by  appellee  to  accept  $1,000  in  settlement. 
This  offer  was  not  accepted,  for  the  reason  assigned 
by  appellants  that  they  were  ''hard  up.''    On  Novem- 
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ber  21,  1904,  appellee  and  his  attorney,  Merritt  W. 
Pinckney,  since  elected  a  judge  of  the  Circuit  Court, 
made  a  demand  upon  Cowie  and  Bohanon  for  the  forty- 
one  shares  of  stock,  which  they  promised  to  deliver  the 
next  day  to  Judge  Pinckney  at  his  office.  These  facts 
were  testified  to  by  appellee  and  his  attorney,  but 
Cowie  denied  the  promise  to  deliver.  On  the  trial  the 
learned  judge  asked  appellants'  counsel  if  his  clients 
were  ready  to  deliver  the  stock,  and  he  replied  they 
were  not,  and  would  not  deliver  it.  A  demand  for  a 
return  of  the  money  paid  was  likewise  made  before 
suit  was  commenced.  Various  pretenses  were  resorted 
to  by  appellants  in  an  attempt  to  excuse  their  conduct 
in  failing  to  deliver  the  stock,  one  of  which  was  an 
agreement  by  parol  contrary  to  the  one  set  out  in 
the  receipt  of  November  10,  1902.  A  trial  before  the 
court  with  a  jury  resulted  in  a  verdict  of  $1^348.90, 
upon  which  judgment  was  entered. 

Appellants  urge  in  argument,  as  their  principal  rea- 
sons why  this  court  should  reverse  the  judgment  of  the 
trial  court,  that  the  weight  of  the  evidence  is  against 
the  contention  of  appellee,  and  that  the  court  erred 
in  failing  to  give  the  fourth  and  fifth  instructions  prof- 
fered by  appellants. 

The  probative  force  of  the  evidence  is  primarily  for 
the  determination  of  the  jury,  and  where  we  are  un- 
able to  say,  from  the  evidence  in  the  recordj  that  the 
verdict  is  contrary  to  the  weight  of  evidence,  we  are 
not  authorized  to  disturb  it.  The  jury  saw  the  wit- 
nesses and  observed  their  conduct  while  upon  the  wit- 
ness stand,  their  manner  of  testifying,  their  apparent 
bias  or  prejudice,  if  any  was  disclosed,  their  frankness 
and  honesty,  or  lack  of  either,  if  apparent,  and  were 
therefore  better  able  to  judge  than  we  where  credence 
should  be  accorded  and  as  to  which  of  the  witnesses 
were  most  worthy  of  belief — opportunities  not  avail- 
able to  a  court  of  review.  A  careful  perusal  of  the 
evidence  satisfies  us  that  the  contentions  of  appellee 
find  ample  support  in  the  proof.    He  bought  the  f orty- 
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one  shares  of  stock  in  the  Porter  Coinometer  Company, 
which  appellants  in  writing  represented  they  owned, 
and  paid  to  them  the  agreed  price.  The  stock  was  rep- 
resented as  their  own,  and  they  agreed  to  assign  and 
deliver  certificates  representing  the  forty-one  shares. 
It  is  not  a  case  of  sale  of  treasnry  stock,  or  any  other 
stock,  or  a  subscription  to  the  stock  of  the  corpora- 
tion, but  for  stock  which  appellants  claimed  to  own, 
and  in  faith  and  reliance  upon  which  representation 
appellee  parted  with  $1,250,  which  appellants  received. 
In  writing  and  verbally,  appellants  promised  to  deliver 
the  stock,  and  to  Judge  Pinckney  set  the  day  when 
the  promise  should  be  fulfilled. 

The  arguments  and  citation  of  authorities  by  appel- 
lants are  pointless  as  applied  to  these  facts.  Appellee 
was  clearly  entitled  to  either  one  of  two  things — ^to 
have  the  money  paid  refunded  or  the  stock  bargained 
and  paid  for  assigned  and  delivered.  Whatever  may 
be  the  law  on  the  subject  of  what  certificates  of  stock 
are  evidence  of,  is  beside  the  question  here.  Appellee 
had  no  dealings  with  the  corporation;  there  is  no 
privity  of  contract  between  them.  The  corporation  is 
under  no  obligation  whatever  to  appellee  in  relation 
to  the  forty-one  shares  of  stock.  His  contract  is  with 
appellants,  and  to  appellants  only  can  he  look  for 
redress.  If  the  corporation  owed  appellee  the  stock, 
the  authorities  cited  by  counsel  for  appellants  would 
have  some  application,  but  in  the  situation  of  the  par- 
ties to  this  bargain  and  sale  they  are  not  applicable. 

There  is  no  harmful  error  in  the  rulings  of  the  court, 
either  in  the  admission  or  rejection  of  evidence  com- 
plained about,  prejudicially  affecting  the  rights  of  ap- 
pellants. 

We  think  the  court  properly  refused  to  give  the 
fourth  and  fifth  instructions  tendered  by  appellants. 
They  were  both  calculated  to  mislead  the  jury,  by  ask- 
ing them  to  decide  matter  immaterial  to  the  issues 
and  not  warranted  by  the  evidence.  Title  to  these 
forty-one  shares  owned  by  appellants  could  not  pass 
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in  a  way  which  would  bind  the  corporation^  except  by 
appellants  indorsing  and  delivering  the  certificates  rep- 
resenting the  stock  to  appellee.  In  some  aspects  these 
instructions  seem  to  submit  questions  of  law  for  the 
decision  of  the  jury.  This  is  contrary  to  precedent. 
The  law  is  for  the  court,  and  the  facts  for  the  jury 
to  decide.  Whether  title  to  the  stock  passed  is  a  ques- 
tion of  law,  to  be  determined  by  the  court  upon  facts 
found  by  the  jury. 

There  is  no  error  in  this  record  calling  for  an  intei;- 
ference  with  the  judgment  of  the  Superior  Court,  and 
it  is  therefore  affirmed. 

Affirmed 


Stayer  Carriage  Company  y.  Edith  Beandry. 
Gen.  No.  13,667. 

L  HxTBBAin)  AND  WIFE— «ec«on  8  of  Hu8hand  and  Wife  Act;  how 
conaiTued.  This  statute,  being  In  derogation  of  the  common  law, 
must  receive  a  reasonable  construction  and  cannot  be  extended  by 
ImpUcation  to  matters  not  fairly  inferable  from  the  words  used. 

2.  HusBAin)  AND  wira — what  not  family  expense  within  meaning 
of  aection  8  of  Euahand  and  Wife  Act.  A  stanhope  purchased  by  a 
husband  primarily  for  use  by  him  in  the  discharge  of  his  pro- 
fessional duties  as  a  doctor,  notwithstanding  the  same  may  occa- 
sionaUy  be  the  subject  of  use  by  members  of  his  family,  is  not  a 
family  expense  within  the  meaning  of  section  8  of  the  Husband  and 
Wife  Act 

3.  Statute  of  Limitations — what  does  not  toU.  In  an  action 
under  section  8  of  the  Husband  and  Wife  Act,  the  running  of  the 
Statute  of  Limitations  is  not  tolled  as  against  the  wife  by  the 
fact  that  a  Judgment  had  been  obtained  against  her  husband. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  In  this  court  at 
the  March  term,  1907.    Affirmed.    Opinion  filed  December  23,  1907. 

John  Gibson  Hale^  for  appellant. 

Theo  Pboulx,  for  appellee;  Philip  E.  Fbaseb^  of 
coimsel* 
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Mb.  Pbesiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

From  the  stipulation  of  facts  under  which  the  cause 
was  tried  in  the  Circuit  Court,  without  a  jury,  it  ap- 
pears that  appellant  sold  to  the  husband  of  appellee, 
a  practicing  physician,  in  the  year  1892,  a  vehicle 
known  as  a  ** stanhope"  and  a  set  of  harness  for  $325, 
taking  from  Dr.  Beaudry  an  old  buggy  as  part  pay- 
ment to  the  extent  of  $50.  For  the  balance  due  appel- 
lant took  short  term  notes  from  Dr.  Beaudry,  all  of 
which  matured  more  than  ten  years  before  the  insti- 
tution of  suit  against  appellee,  no  payments  being 
made  within  that  time ;  that  the  balance  due  on  said 
notes  was  put  in  judgment  against  Dr.  Beaudry  in  the 
court  of  E.  T.  Glennon,  then  a  Cook  county  justice  of  the 
peace,  September  9, 1895.  Upon  this  judgment  another 
judgment  was  secured  before  T.  D.  Hurley,  another 
Cook  county  justice  of  the  peace,  April  16,  1903,  for 
the  amount  thereof  with  accrued  interest  at  the  statu- 
tory rate.  Under  these  facts  it  was  agreed  as  matter 
of  law,  that  the  present  action  could  not  be  maintained 
against  appellee  at  the  time  of  instituting  the  suit  un- 
less by  force  of  the  two  judgments  against  Dr.  Beau- 
dry ;  that  if  a  recovery  can  be  had  in  this  suit  it  shall 
be  for  $104,  with  five  per  cent,  interest  from  July  7, 
1893.  It  is  also  agreed  that  since  commencement  of 
this  suit.  May  22,  1903,  Dr.  Beaudry  was  adjudicated 
a  bankrupt  in  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Illinois,  and  received  from 
said  court  a  discharge  in  bankruptcy  from  all  prov- 
able debts,  of  which  the  claim  of  appellant  against  him 
was  one. 

From  the  evidence  of  one  W.  N.  Beecher  it  appears 
that  Dr.  Beaudry  used  the  stanhope  in  making  profes- 
sional calls,  and  that  it  was  likewise  at  times  used  by 
all  the  family,  including  appellee. 

The  circuit  judge  on  this  proof  entered  a  finding 
for  appellee  and  gave  judgment  for  costs  against  ap- 
pellant.   This  appeal  is  prosecuted  upon  the  theory 
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that  the  stanhope  sold  Dr.  Beandry  was  an  expense  of 
the  family,  to  the  payment  of  which,  under  section  15, 
chapter  68,  R.  S.,  the  property  of  appellee,  as  the  wife 
of  Dr.  Beandry,  may  be  subjected. 

The  Iowa  statute  on  this  subject  was  tendered  as 
evidence  on  the  contention  that  the  Illinois  statute 
being  virtually  a  re-enactment  of  the  Iowa  statute, 
the  legislature  intended  that  the  rule  of  its  construc- 
tion by  the  Iowa  courts  should  obtain  in  Illinois,  and 
that  thereby  a  duty  was  imposed  upon  our  courts 
to  follow  the  decisions  of  the  Iowa  courts  on  this  sub- 
ject. 

Appellant  argues  two  questions  as  controlling  our 
decision : 

First.  Was  the  stanhope  and  harness  sold  to  Dr. 
Beaudry  a  family  expense?  and 

Second.  Does  the  statute  of  limitations  run  in  favor 
of  the  wife  against  the  statutory  liability  so  as  to  con- 
stitute a  bar  as  to  her  while  the  liability  is  alive  as  to 
the  husband  f 

The  record  aflSrmatively  shows  that  the  sale  was 
made  to  the  husband  of  appellee,  who  was  a  practi- 
tioner of  medicine.  It  further  appears  that  Dr.  Beau- 
dry  used  the  stanhope  in  the  prosecution  of  his  pro- 
fessional calling.  The  fact  that  another  style  of  vehicle 
might  be  considered  better  adapted  to  the  use  to  which 
it  was  put,  in  no  manner  detracts  from  the  fact  that 
Dr.  Beaudry  did  so  use  it  in  making  professional  calls. 
But  it  is  said  because  members  of  the  family  were  also 
seen  riding  in  the  stanhope,  that  therefore  it  was  fur- 
nished for  the  family  and  constituted  a  family  expense. 
The  families  of  tradesmen  and  expressmen  are  at  times 
seen  riding  in  the  vehicle  used  by  the  legal  head  of  the 
family  in  their  daily  business,  yet  can  it  be  said  that 
the  cost  of  the  equipage,  with  its  motive  power  and 
accessories,  is  a  family  expense  for  which  the  wife, 
under  the  statute,  may  have  her  property  subjected  in 
payment!  We  think  not.  To  so  do  would  be  extending 
the  statute  by  construction  in  a  manner  we  hardly 
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think  we  have  the  right  to  assume  was  intended  by 
the  law-making  power.  If  snch  a  construction  can  be 
indulged,  then  the  liability  of  the  wife  would  be  ex- 
tended to  include  innumerable  matters  about  which  she 
has  no  voice,  and  entirely  beyond  her  control.  The 
statute,  being  in  derogation  of  the  common  law,  must 
receive  a  reasonable  construction  and  cannot  be  ex- 
tended by  implication  to  matters  not  fairly  inferable 
from  the  words  used.  We  are  satisfied  that  the  stan- 
hope sold  to  Dr.  Beaudry  was  primarily  intended  for 
use  by  him  in  the  discharge  of  his  professional  duties, 
and  that  in  the  main  it  was  used  for  that  purpose.  Ap- 
pellant evidently  did  not  regard  the  stanhope  as  an 
expense  of  the  family,  if  we  may  judge  from  its  actions. 
It  sold  the  stanhope  to  Dr.  Beaudry,  in  the  first  in- 
stance ;  took  its  pay  in  an  old  buggy,  some  money  and 
notes  from  him ;  sued  him  in  justice  court  twice,  once 
upon  the  unpaid  notes  and  again  upon  the  justice  judg- 
ment, to  keep  the  debt  alive  as  to  him.  Not  until  May 
22, 1903,  nearly  eleven  years  after  the  sale  to  Dr.  Beau- 
dry, did  appellant  assert  its  claim  that  appellee  was 
liable  for  the  debt.  In  the  light  of  these  actions  of 
appellant  and  the  unexplained,  prolonged  delay  in 
asserting  a  claim  of  liability  against  appellee,  we  are 
compelled  to  the  conclusion  that  it  did  not,  during  this 
time,  regard  the  sale  of  the  stanhope  to  Dr.  Beaudry 
to  be  for  the  use  of  the  family  and  consequently  a 
family  expense.  The  purpose  of  the  statute  would 
seem  to  have  been  to  make  the  wife  jointly  liable  with 
her  husband  for  those  family  expenses  over  which  she 
had  at  least  some  control;  not  to  extend  her  liability 
to  the  business  or  professional  expenses  of  her  hus- 
band. The  language  of  the  statute  is  that  **the  ex- 
penses of  the  family  and  the  education  of  the  children 
are  chargeable  upon  the  property  of  both  husband  and 
wife,  or  of  either  of  them,  and  in  relation  thereto  they 
may  be  sued  jointly  or  severally.*'  Revised  Statutes, 
sec.  15,  chap.  68. 
The  Illinois  cases  go  no  farther  than  to  apply  the 
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statnte  as  extending  to  articles  used  in  the  family 
honseholdy  regardless  of  which  member  of  the  family 
appropriated  to  his  or  her  exclusive  use  the  particular 
article  constituting  a  family  expense.  Thus  the  wife 
may  be  held  liable  for  her  husband's  personal  ward- 
robe and  for  family  pictures,  musical  instruments,  or 
other  adornments  of  the  household.  Hyman  v.  Hard- 
ing, 162  HI.  357.  As  said  in  Von  Platen  v.  Krueger,  11 
HI.  App.  627:  **The  only  criterion  whicE  the  statute 
furnishes  is,  was  the  expenditure  a  family  expenditure, 
was  it  incurred  for,  on  account  of,  or  to  be  used  by  the 
family  f  Apply  this  criterion  of  construction  to  the 
case  at  bar,  and  it  follows,  from  what  we  have  hereto- 
fore said,  that  the  stanhope  was  not  bought  for  the 
family,  but  for  the  use  of  Dr.  Beaudry  in  his  calling  as 
a  physician,  and  is  therefore  not  a  family,  expense 
chargeable  against  appellee  jointly  with  her  husband. 

In  Dodd  V.  St.  John,  22  Ore.  250,  the  complaint 
charges  that  the  buggy  sued  for  was  sold  to  St.  John 
for  the  use  of  himself  and  his  wife  and  their  minor 
children;  which  is  wholly  contrary  to  the  proof  in 
this  record  as  we  construe  it.  The  Oregon  case  re- 
views the  decisions  in  that  state  and  in  the  State  of 
Iowa  as  to  the  kind  of  property  supplied  which  comes 
within  the  purview  of  family  expenses,  and  they  on 
examination  prove  to  be  substantially  in  accord  with 
the  Illinois  cases.  In  the  case  at  bar  the  stanhope 
was  used,  at  least  primarily,  in  the  calling  of  Dr.  Beau- 
dry, and  only  incidentally  by  other  members  of  his 
family.  It  was  not  a  family  but  a  professional  expense 
of  Dr.  Beaudry. 

While  our  view  of  the  case  as  above  expressed  makes 
it  unnecessary  to  decide  the  other  question  argued,  yet, 
having  examined  the  same,  we  will  briefly  pass  upon  it. 

If  the  voluntary  act  of  Dr.  Beaudry  in  giving  notes 
for  deferred  payment  had  the  effect  of  arresting  the 
running  of  the  Statute  of  Limitations  against  appellee 
until  the  notes  had  matured,  it  still  follows  that  from 
such  maturity  the  statute  again  commenced  to  run  as 
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against  the  liability  of  appellee.  The  statute  as  against 
appellee  could  not  be  arrested  by  the  commencement 
and  prosecution  to  judgment  of  a  suit  against  Dr. 
Beaudry. 

In  Polly  V.'  Walker,  60  Iowa  86,  this  precise  question 
arose,  and  was  decided  contrary  to  appellant's  con- 
tention. There  judgment  was  obtained  against  the  hus- 
band without  joining  the  wife.  After  the  limitation 
statute  had  barred  the  claim  against  her,  it  was  sought 
to  charge  her  upon  the  theory  that  the  judgment 
against  the  husband  arrested  the  running  of  the  statute 
against  her,  but  the  court  held  it  did  not^  saying: 
**When  the  judgment  was  rendered  against  the  hus- 
band for  this  debt,  although  it  operated  to  extend  the 
time  within  which  the  claim  could  be  collected  of  him, 
it  was  not  a  contract  binding  upon  the  wife,  nor  in  any 
manner  connecting  her  with  it.'' 

This  ruling  was  followed  by  the  Iowa  court  in  Clark 
V.  Staber,  98  N.  W.  Rep.  560,  and  a  judgment  against 
the  wife  refused,  she  being  joined  with  her  husband, 
against  whom  a  recovery  had  been  obtained  in  a  former 
suit.  Judgment  was  so  denied  upon  the  sole  ground 
that  a  judgment  against  the  husband  did  not  continue 
the  claim  in  force  against  the  wife  or  arrest  the  run- 
ning of  the  Statute  of  Limitations  against  her. 

Lewis  V.  Lynch,  61  111.  App.  476,  is  an  authority  to 
the  effect  that  either  party  jointly  liable  under  the 
statute  in  question  may,  by  a  voluntary  act,  such  as 
the  giving  of  a  note,  suspend  the  operation  of  the 
Statute  of  Limitations  against  the  other,  but  that  no 
payment  of  part  of  the  debt  by  one  after  the  running 
of  the  Statute  of  Limitations  would  have  the  effect  of 
reviving  the  debt  as  to  the  other.  The  rule  laid  down 
in  Kallenback  v.  Dickinson,  100  111.  427,  that  one  joint 
debtor  could  not,  by  his  own  agreement,  express  or  im- 
plied, extend  th«  time  of  the  running  of  the  Statute  of 
Limitations,  or  revive  a  liability  already  barred  by  the 
statute,  without  the  consent  of  his  co-debtor,  has  never 
been  departed  from.     The  decisions  in  Iowa  not  in 
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barmony  with  this  mle  were  held  to  be  so  contrary  to 
the  spirit  of  our  laws  that  they  ought  not  to  be  adopted. 
The  judgment  of  the  Circuit  Court  is  without  error  and 
it  is  affirmed. 

Affirmed. 


Margaret  H.  Boyle  y.  Frederick  P.  Bead. 
Gen.  No.  13,559. 

L  AttobneIt  ajxd  client — tohen  contract  presumptively  fraud' 
tOeiU.  A  contract  made  by  an  attorney  with  his  client  in  relation 
to  an  Interest  to  be  acquired  by  him  in  the  subject-matter  of  pending 
litigation  is  presumptively  fraudulent,  and  the  burden  is  upon  the 
attorney  to  prove  the  fairness  of  the  contract,  the  adequacy  of  the 
consideration,  and  that  it  was  in  all  its  essential  and  material  parts 
equitable  and  that  no  undue  advantage  growing  out  of  the  relation- 
ship of  attorney  and  client  has  been  practiced  in  its  procurement 

Bbowk,  J.,  dissenting. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Ben  M.  Smith,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1907.  Reversed  and  remanded.  Opinion  filed  December 
23, 1907. 

WiOKETT,  Mbieb  &  Booth  and  David  S.  Wegg,  for 
appellant. 

Elbbidgb  Hanboy,  for  appellee. 

Mb.  Pbesiding  Justice  Holdom  delivered  the  opin- 
ion of  the  conrt. 

The  relation  of  attorney  and  client  existed  between 
the  parties  to  this  record,  and  the  controversy  grows 
out  of  the  claim  of  appellee,  the  lawyer,  for  his  fees 
for  legal  services  rendered  appellant,  the  client. 

That  appellee  was  the  lawyer  of  appellant  and  ren- 
dered efficient  and  valuable  legal  service  in  matters  of 
importance,  and'  that  much  time  and  ability  was  ex- 
pended upon  the  affairs  of  appellant,  which  finally  re- 
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suited  in  a  settlement  of  the  controversy  for  the  sum 
of  $21,500 — terms  satisfactory  to  appellant — ^is  not  de- 
nied. The  decisive  question  is  one  of  law.  It  does 
not  rest  for  determination  upon  controverted  evidence, 
but  upon  the  law  to  be  applied  to  the  enforcement  or 
not  of  the  contract  in  relation  to  fees,  which  appellee 
in  his  testimony  claims  he  made  with  appellant  and  in 
faith  of  which  he  bases  his  right  of  recovery.  We  shall 
therefore  confine  our  opinion  to  an  interpretation  of 
the  contract  for  compensation  contained  in  the  proof 
of  appellee,  and  determine  its  effect  upon  his  claim. 

The  trial  in  the  Superior  Court  resulted  in  a  verdict 
and  judgment  of  $9197.71,  to  reverse  which  this  appeal 
is  prosecuted  and  errors  duly  assigned  upon  the  rec- 
ord, two  only  of  which  are  material  to  be  considered 
in  the  conclusions  to  which  we  have  arrived. 

Appellant  is  the  widow  of  David  Boyle,  who  in  his 
lifetime  manufactured  ice  making  and  refrigerating 
machines.  Some  of  the  machines  and  their  operating 
mechanism  had  been  patented  by  Boyle.  While  Boyle 
had  no  manufacturing  plant  of  his  own,  he  filled  or- 
ders for  machines  by  having  them  constructed  by 
manufacturers.  In  this  way  he  had  built  for  the  meat 
packers,  Nelson  Morris  &  Company,  upon  their  order, 
several  machines  which  were  installed  on  ocean  going 
steamships  carrying  the  Morris  Company  meat  prod- 
ucts. Boyle  at  the  time  of  his  death  had  claims 
against  Morris  &  Company  for  money  due  for  ma- 
chines so  furnished.  Appellant  was  the  sole  benefici- 
ary under  the  will  of  her  husband.  Nelson  Morris  & 
Company  interposed  many  defenses  to  these  claims, 
and  they  were  eventually  filed  in  the  estate  of  David 
Boyle  as  desperate,  under  the  statute.  Thereafter  the 
estate  was  settled  in  the  Probate  Court.  This  still 
left  to  appellant  as  executrix  and  sole  beneficiary  un- 
der David  Boyle's  will,  the  right  to  prosecute  such 
claims  in  the  courts  of  this  state.  After  having  tried 
lawyers  other  than  appellee,  appellant  in  December, 
1894,    employed    appellee    to    enforce    these    claims 
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against  Morris  &  Company.  Appellee  commenced  and 
maintained  from  that  time  forward  until  a  settlement 
was  obtained  in  June,  1905,  a  vigorous  and  effective 
legal  campaign  against  Nelson  Morris  &  Company. 
The  first  aggressive  step  taken  was  the  institution  of 
a  suit  against  the  Morris  Company,  which  was  pend- 
ing for  more  than  ten  years,  when  it  was  settled  by 
a  compromise  of  all  claims  for  $21,500. 

Mr.  Bead  in  his  testimony  in  relation  to  the  com- 
pensation he  was  to  receive,  details  the  following  con- 
versation as  had  with  Mrs.  Boyle:  That  a  few  days 
before  suit  was  started,  and  when  he  was  advising 
that  suit  be  commenced,  because  he  believed  nothing 
could  be  obtained  without  suit,  Mrs.  Boyle  said:  **A11 
right,  Mr.  Bead.  What  will  you  charge  me  for  this 
litigation?'^  To  which  he  replied,  **Mrs.  Boyle,  I 
can't  tell  you  what  I  will  charge;  I  don't  know  how 
much  work  there  will  be  in  this  case.  It  is  a  pretty 
large  claim.  It  is  amounting  with  interest  now  to 
about  thirty-two  or  thirty-three  thousand  dollars.  I 
might  be  able  to  undertake  this  work  for  you  for  a 
third  or  one  quarter,  but  I  can't  tell  how  much  I  shall 
charge.'.'  Mrs.  Boyle  then  said,  **Will  you  put  that 
in  writing,  Mr.  Bead?"  and  Bead  then  said,  **No,  I 
do  not  want  to  do  that  because  I  can't  tell  how  much 
work  I  shall  be  compelled  to  put  into  this  case."  That 
no  contract  could  be  predicated  upon  this  conversa- 
tion is  patent.  After  this  it  appears  the  question  of 
fees  remained  in  abeyance  until  in  the  latter  part  of 
the  year  1898  or  early  part  of  the  next  year,  when 
Bead  said  to  Mrs.  Boyle  in  his  oflSce,  **I  have  done  a 
great  deal  more  work  in  this  case  than  either  you  or 
I  anticipated,"  and  she  said,  **I  know  you  have  Mr. 
Bead,  and  you  shall  be  well  paid  for  it."  This  col- 
loquy amounted  to  nothing  more  than  a  promise  of 
ample  remuneration  for  services,  warranting  the  in- 
dulgence of  an  expectation  on  the  part  of  Mr.  Bead 
that  when  success  crowned  his  efforts,  his  client,  real- 
izing the  magnitude  of  his  services  and  entertaining 
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a  proper  appreciation  of  them,  would  requite  him 
therefor  in  an  ample  and  not  a  niggardly  manner. 

Mr.  Bead  ffays  a  third  conversation  was  had  in  the 
Spring  of  1900,  and  it  is  set  forth  in  his  brief  as  fol- 
lows: *'She,"  meaning  Mrs.  Boyle,  "came  into  my 
oflBce  one  day,  I  think  it  was  in  the  early  part  of  1900, 
or  the  Spring  of  1900,  and  she  said  to  me,  *Mr.  Bead, 
how  am  I  ever  going  to  get  all  this  money  back  that  I 
have  been  paying  out  on  account  of  expenses?'  I 
said,  *Why  Mrs.  Boyle  you  haven't  got  as  much  at 
stake  as  I  have  in  this  case.  If  you  don't  get  your 
money  back,  I  don't  get  any  fees  out  of  this  case. 
That  is  a  good  deal.  My  fees  will  amount  to  a  good 
deal  more  than  the  money  you  have  paid  out  in  ex- 
penses in  this  matter;  but  I  will  tell  you  what  will 
be  the  best  way  to  arrange  that :  When  we  have  got 
through  with  this  case  and  it  is  finally  settled,  we  will 
deduct  all  of  the  expenses  you  have  been  put  to  in 
this  litigation  from  the  sum  received,  and  divide  the 
balance.'  "  His  coimsel  then  asked  him  this  question: 
** Divide  it  how?"  He  answered  **In  half,  I  take  half 
and  she  half,  and  she  says,  *Very  well,  Mr.  Bead.' " 
He  further  testified  in  answer  to  a  question  from  his 
counsel:  "In  1901,  in  the  early  summer  my  recollec- 
tion is,  she  came  in  again,  and  she  said  to  me  that  her 
son  Henry  was  troubling  her,  and  that  her  daughter, 
Mrs.  Smith,  was  angry  because  she  was  supporting 
her  son,  and  that  she  wanted  to  get  away;  she  would 
like  to  have  this  case  disposed  of  in  some  way  so  that 
she  could  get  away  and  get  off  where  nobody  would 
know  where  she  was,  and  have  a  rest.  I  said  to  her, 
'Why,  Mrs.  Boyle,  I  cannot  settle  this  case;  we  will 
never  be  able  to  settle  this  case  until  we  can  force  the 
defendants  to  a  trial.  But',  I  said,  'I  don't  want  you 
to  go  to  the  defendants  without  I  am  present  with 
you.'  She  says  *I  won't,  Mr.  Bead.  I  won't  go  to 
them  unless  you  are  with  me,  and  if  I  make  any  settle- 
ment at  all,  you  shall  get  your  half  of  the  money  just 
the  same.'" 
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The  admeasurement  of  damages  is  based  upon  the 
terms  of  this  agreement  and  the  judgment  is  in  virtue 
of  it.  No  evidence  was  proffered  or  received  as  to 
the  value  of  the  services  rendered  or  as  to  the  reason- 
ableness or  fairness  of  the  compensation  fixed  by  the 
agreement  thus  formulated.  Furthermore  the  court 
instructed  the  jury  that  there  could  be  no  recovery  on 
the  quantum  meruit  count  of  the  declaration,  thereby 
leaving  the  case  with  the  jury  for  determination  under 
the  special  count  setting  forth  the  contract  deducible 
from  the  conversations  above  recited.  This  contract 
does  not  violate  the  law  against  barratry  and  main- 
tenance, and  it  is  clear  that  it  is  not  champertous.  It 
is  nevertheless  just  as  clear  that  the  contract  was 
made  by  the  attorney  with  his  client  in  relation  to  an 
interest  to  be  acquired  by  him  in  the  subject-matter 
of  the  litigation  then  going  on.  It  will  be  observed 
that  this  agreement  for  compensation  was  not  made 
at  the  outset  of  the  relationship  of  the  parties,  or  be- 
fore the  commencement  of  the  litigation,  but  after  the 
same  had  been  pending  for  several  years  and  while 
it  remained  unsettled. 

Such  an  agreement  cannot  be  enforced.  While  it 
may  not  be  void,  it  is  unquestionably  voidable.  It  is 
in  law — ^not  in  morals — a  fraud  upon  the  client, — a 
constructive  fraud — and  the  presumptions  of  the  law 
in  the  first  instance  are  against  its  validity.  This  pre- 
sumption, like  every  other  presumption  of  law,  may  be 
rebutted  by  proof  of  the  party  invoking  the  contract 
of  suflScient  weight  and  force  to  overcome  it.  This 
state  of  the  law  imposed  upon  appellee  the  burden  of 
proving  the  fairness  of  the  contract,  the  adequacy  of 
its  consideration,  and  that  it  was  in  all  its  essential 
and  material  parts  equitable,  and  that  no  undue  ad- 
vantage growing  out  of  the  relationship  of  attorney 
and  client  had  been  practiced  in  its  procurement — 
subjects  upon  which  the  proof  is  silent. 

Appellee  relies  upon  Morrison  v.  Smith,  130  111.  304, 
and  Bolfe  v.  Eich,  149  ibid.  436,  as  sustaining  his  con- 
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tention  that  contracts  of  the  nature  of  the  one  nnder 
which  a  recovery  was  had  in  this  case  is  neither  void 
nor  voidable  when  made  between  attorney  and  client 
while  that  relationship  exists.  It  must  not  be  lost 
sight  of  that  the  contr^act  in  dispute  gave  to  the  at- 
torney an  interest  in  the  subject-matter  of  the  litiga- 
tion then  pending  and  not  determined.  Both  cases 
supra  contain  the  essential  elements  which  are  lacking 
in  the  case  at  bar,  viz :  proof  that  the  transaction  be- 
tween the  attorney  and  client  was  fair  and  honest, 
and  upon  an  adequate  consideration.  In  the  Morrison 
case  the  decree  of  the  trial  court  holding  that  the 
transaction  did  not  bind  the  client  was  reversed  be- 
cause, as  the  court  say,  '*Our  conclusion  is  that  there 
is  no  ground  for  holding  that  the  price  paid  by  ap- 
pellants was  inadequate ;  and  as  they  have  shown  that 
the  transaction  was  fair  and  honest  on  their  part,  and 
that  they  were  guilty  of  no  want  of  fidelity  to  the  in- 
terests of  their  client,  we  see  no  reason  why  the  pur- 
chase should  not  be  upheld.''  The  court  held  as  a 
legal  proposition  that  the  relation  of  attorney  and 
client  is  one  of  special  trust  and  confidence,  that  con- 
sequently the  law  demands  that  all  dealings  between 
them  must  be  characterized  by  the  utmost  fairness  and 
good  faith.  That  all  such  transactions  will  be  strictly 
scrutinized.  That  the  strictness  of  the  rule  is  such 
that  such  dealings  are,  as  against  the  attorney,  held 
to  be  prima  facie  fraudulent,  casting  the  burden  upon 
the  attorney  to  maintain  and  prove  the  fairness,  ade- 
quacy and  equity  of  the  transaction.  In  the  Eolf  case 
the  court  said  *Hhat  dealings  between  attorney  and 
client,  resulting  in  advantage  to  the  former,  will  be 
closely  scrutinized,  and  the  attorney  be  required  to 
show  the  utmost  good  faith  and  fairness,  and  that  the 
client  dealt  with  the  full  knowledge  of  his  rights.'' 

Laying  aside  the  question  of  whether  or  not  such  con- 
tracts are  void  or  voidable,  which  we  do  not  regard 
as  necessary  in  our  decision  to  decide,  yet  in  no  case 
cited,  nor  in  any  which  our  diligence  in  research  has 
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brought  to  our  notice,  has  the  attorney,  when  seekmg 
to  enforce  a  contract  to  his  own  advantage,  made 
with  a  client  during  the  continuance  of  the  professional 
relation,  been  absolved  from  the  burden  of  proving  in 
the  first  instance,  as  sina  qua  ncm  to  a  recovery,  that 
the  contract  was  fair  and  honest,  adequate  and  equit- 
able, and  that  no  advantage  was  obtained  over  the 
client  in  its  procurement.  These  indispensible  essen- 
tials of  proof  the  law  demands  in  every  instance,  and 
will  not  suffer  them  to  be  dispensed  with  or  waived 
on  any  occasion  where  they  arise. 

In  Elmore  v.  Johnson,  143  HI.  513,  the  court  said, 
in  explanation  of  the  doctrine  of  the  case  of  Morrison 
V.  Smith,  supra,  and  in  demonstrating  that  it  was  not  in 
conflict  with  the  decision  then  rendered :  **  We  have  re- 
cently held  in  Morrison  v.  Smith,  130  111.  304,  that  a 
sale  by  a  client  to  an  attorney  will  be  sustained  if  it 
is  fair  and  honest  and  in  no  manner  tainted  with  fraud, 
undue  influence  or  corruption,  and  that  the  law  does 
not  go  so  far  as  to  hold  such  a  sale  voidable  at  the 
election  of  the  client.  In  that  case  the  subject-matter 
of  the  purchase  by  the  attorney  from  the  client  was 
a  judgment  obtained  by  the  former  for  the  latter.  The 
judgment  debtor  was  insolvent,  except  as  to  his  own- 
ership of  an  undivided  interest  in  land  which  was  sub- 
ject to  a  life  estate.  The  doctrine  of  that  case  is  the 
law  of  this  court  as  applied  to  such  a  purchase  by  an 
attorney  from  a  client  as  is  there  described.  *  *  * 
But  there  is  a  manifest  distinction  between  a  purchase 
by  an  attorney  from  a  client  and  a  contract  made  dur- 
ing the  pendency  of  a  litigation  for  the  conveyance  or 
transfer  by  the  client  to  the  attorney  of  a  part  of  the 
property  involved  in  the  litigation  as  a  compensation 
for  his  legal  services  therein.'' 

Read  made  his  contract  with  Mrs.  Boyle  for  an  in- 
terest in  the  property  in  litigation  as  compensation  for 
his  legal  services  while  the  relationship  of  attorney  and 
client  existed  and  the  matter  in  litigation  remained 
undisposed  of.    Such  a  contract,  under  the  ruling  in 
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Elmore  v.  Johnson,  supra,  is  presumptively  fraudu- 
lent, casting  the  burden  upon  the  attorney  to  show 
affirmatively  the  utmost  good  faith,  in  the  absence  of 
undue  influence,  fair  price,  knowledge,  intention  and 
freedom  of  action  by  the  client,  and  also  that  the  at- 
torney gave  the  client  full  information  and  disinter- 
ested advice.  The  opinion  of  the  court  goes  one  step 
farther  and  holds  that  such  a  contract  is  voidable  at 
the  election  of  the  client,  if  exercised  within  a  reason- 
able time,  irrespective  of  the  condition  of  fairness  or 
unfairness  entering  into  the  procuring  of  the  contract. 
This  doctrine  has  never  since  been  departed  from  in  any 
subsequent  decision  to  which  we  have  been  referred 
or  which  a  search  has  brought  to  our  attention.  Ross 
V.  Payson,  160  HI,  349,  and  WiUin  v.  Burdette,  172  111. 
117,  announce  a  like  doctrine. 

Lord  Chancellor  Westbury,  in  Tyrrell  v.  Bank  of 
London,  10  H.  L.  Cases  26,  held  to  the  doctrine  in  cases 
of  the  nature  disclosed  by  this  record  and  here  dis- 
cussed, that  there  can  be  no  more  benefit  flowing  to  the 
attorney  from  the  client  than  fair  and  just  compensa- 
tion for  services  rendered,  regardless  of  the  source 
from  which  it  is  obtained.  He  pronounced  the  doc- 
trine in  these  words :  ^ '  There  is  no  relation  known  to 
society,  of  the  duties  of  which  it  is  more  incumbent 
upon  a  court  of  justice  strictly  to  require  a  faithful 
and  honorable  observance,  than  the  relation  between 
solicitor  and  client ;  and  I  earnestly  hope  that  this  case 
will  be  one  of  the  many  which  vindicate  that  rule  of 
duty  which  has  always  been  laid  down,  namely,  that  a 
solicitor  shall  not,  in  any  way  whatever,  in  respect  to 
the  subject  of  any  transactions  in  the  relations  between 
him  and  his  client,  make  gain  to  himself  at  the  expense 
of  his  client,  beyond  the  amount  of  his  just  and  fair 
professional  remuneration  to  which  he  is  entitled." 
Cassen  v.  Heustis,  201  111.  208;  Gruby  v.  Smith,  13 
111.  App.  43;  Dyer  v.  Sutherland,  75  111.  583. 

The  rule  here  announced  is  the  same  in  law  as  in 
equity.    Pratt  v.  Kerns,  123  111.  App.  86. 
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Appellee  cannot  recover  on  the  contract  embraced 
within  the  special  count  and  supported  by  his  testi- 
mony, unless  he  goes  farther  and  not  only  proves  the 
making  of  the  contract,  but  that  it  was  fair,  equitable 
and  upon  an  adequate  consideration,  and  that  appel- 
lant was  disinterestedly  advised  as  to  her  rights  at 
the  time  she  entered  into  it,  and  further  that  the  serv- 
ice actually  rendered  at  a  fair  and  reasonable  charge 
equals  the  amount  payable  under  the  contract.  This 
being  so,  the  third  instruction  given  at  appellee's  re- 
quest was  erroneous  in  not  containing  the  elements  of 
the  degree  of  proof  imposed  on  appellee  by  the  law  be- 
fore the  jury  were  authorized  in  finding  a  verdict  in 
his  favor. 

For  the  errors  indicated  the  judgment  of  the  Su- 
perior Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Mr.  Justice  Brown  dissenting. 

I  do  not  agree  with  the  majority  of  the  court  in  this 
case,  and  I  desire  to  record  my  dissent. 

It  seems  to  be  conceded  by  the  opinion  of  the  court 
that  the  jury  could  properly  decide  as  they  did  against 
the  contention  of  the  defendant  that  the  contract  for 
a  contingent  fee  sued  on  was  not  made  by  the  parties, 
and  against  the  contention  that  the  contract  that  was 
made  was  champertous,  but  the  decision  is  put  squarely 
on  the  ground  that  a  contract  for  a  stipulated  compen- 
sation, contingent  or  otherwise,  made  while  the  rela- 
tion of  client  and  lawyer  exists,  is  so  far  presumptively 
fraudulent  in  law  (though  not  necessarily  in  morals) 
that  it  cannot  be  enforced  by  the  lawyer  without  proof, 
the  burden  of  which  is  cast  on  him,  to  overcome  this 
presumption.  He  must  bring  evidence  that  the  con- 
tract was  **fair,''  ''equitable,''  ''upon  adequate  con- 
sideration,*' and  that  the  client  was  "disinterestedly 
advised  as  to  his  rights  at  the  time  he  entered  into  it." 

I  do  not  think  the  law  goes  to  this  extent.  I  do  not 
think  there  is  any  such  presumption  of  fraud  to  over- 
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come,  in  an  action  at  law  on  such  a  contract.  While 
dealings  between  a  lawyer  and  his  client  are  carefully 
scrutinized,  I  do  not  think  there  is  any  presumption  of 
fraud,  actual  or  constructive,  in  cases  where  no  circum- 
stances of  suspicion  are  shown. 

I  think  from  the  evidence  in  this  case  the  jury  were 
justified  in  believing  that  the  contract  made  was  with- 
out any  fraud  or  the  taking  of  any  advantage  of  the 
appellant,  and  was  fair  and  equitable,  and  consequently 
neither  void,  voidable  nor  unenforceable  under  the  law 
of  Illinois. 

I  do  not  think  the  verdict  was  against  the  weight 
of  the  evidence,  nor  against  the  instructions  of  the 
court;  nor  do  I  think  the  instructions  were  erroneous 
in  any  particular.  Therefore,  in  my  opinion,  the  judg- 
ment of  the  Superior  Court  should  be  afl5rmed. 


Richard    Guthmann    Transfer    Company    y.    James 

MeGuire. 

Gen.  No.  18,547. 

1.  Negligence — what  eatabUahes  prima  facie  case  of.  In  an 
action  for  personal  Injuries  alleged  to  have  been  sustained  by  being 
run  over  by  a  vehicle  of  the  defendant,  a  prima  facie  case  of  negli- 
gence Is  established  by  showing  the  violation  of  an  ordinance  con- 
sisting in  driving  a  team  at  a  prohibited  rate  of  speed. 

2.  Contributory  negligence — when  question  of,  for  jury.  In  an 
action  to  recover  for  personal  Injuries  sustained  by  an  Infant  of 
about  seven  years,  by  being  run  over  by  a  vehicle  of  the  defendant. 
It  is  a  question  for  the  Jury  to  determine  whether  or  not  such  Infant 
was  at  the  time  of  the  Injury  complained  of  In  the  exercise  of  ordi- 
nary care. 

3.  Instruction — when  cannot  he  complained  of.  An  Instruction 
cannot  be  complained  of  where  It  contains  a  vice  like  that  contained 
In  an  instruction  given  at  the  instance  of  the  complaining  party. 

4.  JuBY  tri;al — what  question  upon  examination  of  talesmen  im- 
proper. Held,  that  It  was  proper  to  refuse  to  permit  the  answering 
of  a  question  put  to  talesmen  as  follows:  "I  will  ask  you,  if,  after 
hearing  the  evidence  in  this  case  and  the  InstructlonB  of  the  court, 
and  you  should  have  retired  to  your  jury  room,  and  you  should 
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find  there  that  some  of  the  jurors  did  not  agree  with  you,  would 
that  fact,  of  itself,  influence  you  in  changing  your  opinion?" 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Ben  M.  Smith,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1907.  Affirmed.  Opinion 
filed  December  23,  1907. 

Statement  by  the  Court.  James  McGuire,  the  ap- 
pellee, a  minor,  was  run  over  by  appellant's  wagon 
and  team  April  22, 1905,  at  the  intersection  of  Chicago 
avenne  and  Orleans  street  in  the  city  of  Chicago.  At 
the  time  of  the  accident  he  was  seven  years  and  four 
months,  lacking  two  weeks,  of  age,  and  brought  this 
suit  against  appellant,  whose  employe  was  driving  the 
team,  claiming  that  the  accident  was  caused  by  the  neg- 
ligence of  the  driver. 

No  question  is  raised  by  counsel  in  respect  to  the 
pleadings.  The  jury  found  appellant  guilty  and  as- 
sessed appellee's  damages  at  the  sum  of  $3,000,  and 
the  court  overruled  appellant's  motion  for  a  new  trial 
and  rendered  judgment  on  the  verdict. 

Chicago  avenue  is  an  east  and  west  street  and  is 
100  feet  wide  from  building  line  to  building  line.  The 
sidewalk  on  each  side  of  the  street  is  eighteen  feet 
wide.  There  are  two  street  car  tracks  in  the  street. 
The  north  rail  of  the  north  track  is  eighteen  feet  from 
the  north  curb,  and  the  south  rail  of  the  south  track 
is  the  same  distance  from  the  south  curb.  Orleans 
street  lies  north  and  south  and  intersects  Chicago  ave- 
nue at  a  right  angle.  The  width  of  the  street  does 
not  appear  from  the  evidence.  There  are  two  street 
car  tracks  in  it  south  of  Chicago  avenue.  The  west 
track  turns  west  on  a  curve  into  Chicago  avenue;  the 
east  track  continues  across  Chicago  avenue  and  north 
of  that  street.  The  distance  from  the  east  rail  of  the 
east  track  in  Orleans  street  to  the  curb  line  of  the  east 
sidewalk  is  fourteen  feet.  Appellee's  witnesses  fix  the 
time  of  the  accident  at  from  7:30  to  8  o'clock  p.  m. 
Appellant's  driver  fixes  it  between  eight  and  nine 
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o'clock  P.  M.  The  body  of  the  wagon  in  question  was 
forty  feet  long,  and  the  wagon  and  tongue  together 
about  fifty  feet  in  length.  The  bed  of  the  wagon  was 
four  feet  from  the  ground.  It  was  empty  and  was 
being  driven  to  a  theater  for  a  load  of  theater  scenery. 
There  were  two  horses  hitched  to  it.  The  team  was 
driven  north  on  the  east  street  car  track  in  Orleans 
street,  and  as  it  approached  Chicago  avenue  there  was 
a  street  car  behind  it  on  the  same  track,  the  bell  of 
which  was  ringing  as  a  signal  to  the  driver  of  the 
wagon  to  clear  the  track  for  the  street  car.  The  driver 
turned  out  of  the  track  at  Chicago  avenue,  or  a  little 
south  of  it,  and  the  car  went  on.  Appellee's  witnesses 
testified  that  appellee  came  from  the  west  side  of  the 
street,  about  on  a  line  with  the  north  sidewalk  of  Chi- 
cago avenue,  and  passed  in  front  of  the  street  car, 
and  that  when  he  passed  the  car  the  horses  or  pole  of 
the  wagon,  which,  in  the  meantime,  had  been  driven 
up  alongside  the  car,  struck  him.  He  fell,  and  the 
two  left  or  west  wheels  of  the  wagon  passed  over  him 
and  injured  him. 

W.  B.  MoAK,  for  appellant. 

Brandt  &  Hoffmann,  for  appellee ;  Oscab  C.  Miller, 
of  counsel. 

Mr.  Justice  Adams  delivered  the  opinion  of  the 
court. 

Appellant's  counsel  contends  that  the  verdict  is  con- 
trary to  the  weight  of  the  evidence.  Section  1259  of 
an  ordinance  of  the  city  of  Chicago,  put  in  evidence  by 
appellee,  is  as  follows :  **No  person  shall  ride  or  drive 
any  horse  or  horses,  or  other  animals,  in  the  city  of 
Chicago,  with  greater  speed  than  at  the  rate  of  six 
miles  an  hour,  under  a  penalty  of  not  more  than  ten 
dollars  for  each  offense.'*  Five  witnesses  called  by 
appellee  testified  variously  as  to  the  speed  of  the  wagon 
per  hour;  one  six  to  eight  miles,  three  eight  or  nine 
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miles,  and  one  nine  or  ten  miles ;  and  one  witness,  not 
testifying  as  to  the  rate  of  speed  per  hour,  said  the 
horses  were  on  a  fast  trot,  and  so  continued  till  they 
crossed  Chicago  avenue.  Some  of  these  witnesses  were 
on  the  northeast  comer  of  the  intersection,  and  some 
of  them  on  the  northwest  comer,  and  two  of  them  were 
in  Chicago  avenue  east  of  the  street  car  track,  waiting 
to  take  the  north-bound  street  car  at  Chicago  avenue, 
so  that  they  all  had  a  good  opportunity  to  observe  the 
motion  of  the  wagon  and  horses.  Only  one  witness, 
the  driver  of  the  team,  testified  as  to  the  rate  of  speed 
on  behalf  of  appellant,  and  he  testified  that  the  horses 
were  walking  at  the  time  of  the  accident.  He  also  tes- 
tified that  the  boy  ran  from  the  east  side  of  the  street 
and  fell  under  the  pole  of  the  wagon — thus  contradict- 
ing all  of  appellee  ^s  witnesses  who  saw  the  accident. 
The  driver  saw  the  boy  fall,  yet  the  evidence  for  ap- 
pellee tends  to  prove  that  the  team  went  fifty  feet  or 
more  before  it  stopped.  We  think  the  clear  preponder- 
ance of  the  evidence  is  with  appellee  as  to  the  speed 
of  the  team.  The  violation  of  the  ordinance  in  driving 
the  team  at  a  prohibited  rate  of  speed  is  prima  facie 
proof  of  negligence  on  the  part  of  the  driver.  Com- 
monwealth Elec.  Co.  V.  Eose,  214  111.  545,  560;  Ward 
V.  Meredith,  122  111.  App.  159,  161. 

Appellant's  counsel  further  contends  that  appellee 
did  not  exercise  ordinary  care,  but  was  guilty  of  neg- 
ligence which  contributed  to  the  accident.  The  evi- 
dence is  that  it  was  dark  at  the  time  of  the  accident, 
and  the  wagon  being  at  the  side  of  the  oar  when  the 
boy  started  across  the  street  from  its  west  side,  he 
was  not  in  a  position  to  observe  the  wagon;  besides, 
under  the  circumstances,  his  attention  would  naturally 
have  been  directed  to  the  car  in  front  of  which  he  was 
attempting  to  cross  the  street.  In  view  of  these  cir- 
cumstances and  his  tender  age,  not  quite  seven  years 
and  four  months,  we  think  it  was  a  question  for  the 
jury  whether  he  exercised  ordinary  care,  and  also 
whether  the  rate  of  speed  at  which  the  team  was  being 
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driven  was  the  proximate  cause  of  the  accident.  We 
think  it  apparent  from  the  evidence  that  had  the  team 
not  been  driven  at  the  rate  of  speed  testified  to  by 
appellee's  witnesses,  the  accident  would  not  have  oc- 
curred. The  court,  at  appellant's  request,  properly 
submitted  to  the  jury,  by  instructions,  the  question 
whether  appellee  was  guilty  of  contributory  negligence 
which  caused  the  accident.  Independently  of  the  ordi- 
nance, it  was  the  driver's  duty  to  exercise  a  greater 
degree  of  care  at  street  intersections  than  at  other 
places  on  his  route.  Chicago  C'y  E'y  Co.  v.  Tuohy, 
196  HI.  410,  413,  and  cases  cited. 

Appellee's  second  instruction  is  objected  to  by  ap- 
pellant's counsel.    It  is  as  follows: 

**The  jury  are  instructed  that  the  rule  as  to  con- 
tributory negligence  of  a  child  is  that  a  child  is  re- 
quired to  exercise  only  that  degree  of  care  which  a 
child  of  his  age,  intelligence,  capacity,  discretion  and 
experience  would  naturally  and  ordinarily  use  in  the 
same  situation  and  under  the  same  circumstances." 

The  objection  is  that  there  is  no  evidence  of  the  intel- 
ligence, capacity,  discretion  or  experience  of  appellee. 
At  appellant's  request  the  court  gave  an  instruction 
containing  tjiis  language: 

*^  Although  you  may  believe  from  the  evidence  that 
the  plaintiff  in  this  case  was  a  child,  still,  if  you  believe 
from  the  evidence  that  he  was  of  sufficient  age  to  under- 
stand and  appreciate  danger,  and  that  with  such  under- 
standing and  appreciation  of  the  situation  he  ran  from 
any  direction  toward  or  against  the  horses  or  wagon  of 
the  defendant,  and  that  the  defendant's  driver,  at  the 
time,  was  exercising  ordinary  and  reasonable  care  in 
the  management  of  said  team  and  wagon,  and  that  the 
injury  to  the  plaintiff  was  occasioned  solely  by  his  own 
act,  and  not  through  the  negligence  of  the  defendant's 
driver,  then  the  jury  will  find  the  defendant  not  guilty." 

By  this  instruction  the  jury  were  informed  that  they 
might  infer  appellee's  capacity  t6  understand  and  ap- 
preciate danger  from  his  age,  and,  aside  from  proof 
of  his  age,  there  is  no  evidence  of  his  capacity.    We 
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think  that  appellant,  by  asking  this  instruction,  is 
estopped  from  objecting  to  appellee's  second  instruc- 
tion. But,  if  we  are  wrong  in  this,  we  hold  that  the 
giving  of  said  second  instruction  was  not  reversible 
error.  We  find  no  error  in  any  other  of  the  instruc- 
tions objected  to  by  appellant's  counsel.  In  the  em- 
paneling of  the  jury,  counsel  for  appellant  asked  eight 
of  the  jurors  this  question:  *^I  will  ask  you  if,  after 
hearing  the  evidence  in  this  case  and  the  instructions 
of  the  court,  and  you  should  have  retired  to  your  jury 
room,  and  you  should  find  there  that  some  of  the  jurors 
did  not  agree  with  you,  would  that  fact,  of  itself,  in- 
fluence you  in  changing  your  opinion  ? ' '  The  question  put 
to  the  different  jurors  varied  slightly  in  phraseology, 
but  was  in  substance  as  stated.  The  court  ruled  against 
the  question.  The  question,  notwithstanding  the  use 
of  the  words  ^*of  itself,"  is  inherently  vicious.  The 
only  possible  object  of  the  question  was,  as  we  think, 
to  produce  a  disagreement  of  the  jury,  in  the  event 
that  they  should  not  agree  to  a  verdict  for  the  defend- 
ant, by  causing  each  juror  to  pledge  himself  on  oath 
to  abide  by  his  opinion,  however  hastily  or  erroneously 
formed,  and  to  disregard  the  opinions  of  his  fellow- 
jurors.  The  tendency  of  the  question,  if  answered 
affirmatively,  was  to  encourage  a  disagreement  of  the 
jury,  and  the  court  properly  excluded  it.  City  of 
Evanston  v.  Richards,  224  HI.  444,  448.  An  instruc- 
tion to  the  jury  that  no  one  of  them  should  be  in- 
fluenced to  change  his  opinion  merely  because  others 
of  the  jury  differed  with  him,  would  be  erroneous,  and 
if  so,  the  question  put  to  the  jurors  by  appellaiit's 
counsel,  which  evidently  sought  an  affirmative  answer, 
was  improper.  The  testimony  of  Doctor  Lambden, 
who  examined  appellee,  is  that  he  was  seriously  and 
permanently  injured,  and  appellant  introduced  no  evi- 
dence to  the  contrary.  We  do  not  think  the  damages 
excessive. 

We  find  no  substantial  error  in  the  record,  and  the 
judgment  will  be  affirmed^ 

Affirmed. 
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Matthew  Cullen  y.  Agnes  Higgins. 
Gen.  No.  13,550. 

1.  Res  judicata — of  what  judgment  or  decree  is.  A  judgment  or 
decree  is  conclusive  between  the  parties  not  only  as  to  questions 
determined,  but  as  to  questions  presented  by  the  record  and  which 
might  therefore  have  been  raised  and  determined. 

2.  Passenger  and  carbier — when  relation  exists.  Held,  that  the 
plaintiff's  8taiU8  in  this  case  was  under  the  doctrine  of  res  judicata 
established  as  that  of  a  passenger;  held,  further,  that  regardless  of 
the  question  of  res  judicata,  the  evidence  showed  a  status  of  pas- 
senger and  carrier. 

3.  Fellow-sebvants — when  relation  does  not  exist.  Held,  that  a 
waitress  employed  in  a  hotel  was  not  a  fellow-servant  of  an  elevator 
boy  employed  in  the  same  hotel. 

4.  Evidence — propriety  of^  exclusion  of  opinion  of  court.  An 
opinion  of  the  Supreme  Court  is  not  competent  in  an  action  insti- 
tuted to  recover  for  personal  injuries. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  George  A.  Duput,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1907.  Affirmed.  Opinion 
filed  December  23.  1907. 

Shopb,  Zane,  Busby  &  Weber,  for  appellant. 

A.  W.  Bbickwood  and  Benj.  F.  Richolson,  for  ap- 
pellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the 
court. 

There  have  been  two  trials  of  this  case.  On  the 
first  trial  the  jury  found  for  appellee  and  assessed  her 
damages  at  the  sum  of  $5,650,  and  judgment  was  ren- 
dered on  the  verdict.  The  appellant  appealed  from  that 
judgment  to  this  court,  and  we  affirmed  the  judgment 
at  the  October  term,  1903,  of  the  court,  and  appellant 
appealed  from  the  judgment  of  affirmance  to  the  Su- 
preme Court,  and  that  court  reversed  the  judgment  of 
this  court  and  the  trial  court  remanded  the  cause  to 
the  trial  court.    Cullen  v.  Higgins,  216  111.  78-    The 
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canse  was  again  tried  in  the  Superior  Court  of  Cook 
county,  the  pleadings  being  the  same  as  on  the  first 
trial,  and  the  jury  found  for  the  appellee  and  assessed 
her  damages  at  the  sum  of  $3,000,  and  judgment  was 
rendered  on  the  verdict,  when  appellant  again  ap- 
pealed to  this  court.  In  Cullen  v,  Higgins,  supra,  the 
court  uses  the  following  language: 

"It  is  therefore  apparent  whether  the  court  erred 
in  not  taking  the  case  from  the  jury  on  the  ground  of 
the  failure  of  the  appellee  to  prove  negligence  on  the 
part  of  appellant  is  a  very  close  question  upon  this 
record. 

In  addition  to  proof  of  actionable  negligence  on  the 
part  of  appellant  it  was  necessary,  in  order  to  make 
a  case,  that  the  appellee  prove  that  at  the  time  of  the 
accident  she  was  in  the  exercise  of  due  care  for  her 
own  safety — in  other  words,  that  her  own  negligence 
did  not  contribute  to  the  injury.  The  appellee  was 
familiar  with  the  manner  in  which  the  elevator  was 
operated  and  the  manner  of  entering  the  same.  When 
she  arrived  at  the  south  door  thereof  she  did  not  at- 
tract the  attention  of  the  elevator  boy  to  her  presence, 
but  remained  standing  outside  the  door  of  the  elevator. 
She  knew  that  Barry  was  not  operating  the  elevator, 
but  that  it  was  under  the  control  of  the  boy  at  the  lever. 
Immediately  after  Barry  came  in  the  elevator  the  ele- 
vator boy  threw  the  lever,  the  effect  of  which  she  knew 
would  be  to  cause  the  elevator  to  ascend.  At  that  time 
the  elevator  boy  was  facing  the  oflSce  and  did  not  turn 
to  look  at  her,  but  the  appellee  attempted  to  get  into 
the  elevator  after  it  had  started  to  ascend.  She  did 
this  without  knowing  the  boy  in  control  of  the  elevator 
knew  of  her  presence.  She  relied  upon  the  bell-boy 
and  not  upon  the  boy  in  charge  of  the  elevator,  to  open 
the  door  for  her.  Appellee  did  not  notify  the  boy  in 
charge  of  the  car  of  her  presence  and  that  she  desired 
to  enter  the  elevator.  She  saw  the  south  door  was 
closed  and  remained  outside  that  door  from  three  to 
five  minutes  instead  of  stepping  around  to  the  north 
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door,  which  was  open,  and  after  the  elevator  door  was 
thrown  open  by  the  bell-boy  she  attempted  to  enter  the 
elevator,  although  she  knew  at  that  time  the  elevator 
boy  had  thrown  the  lever  of  the  elevator,  the  effect  of 
which  wonld  cause  the  c^r  to  ascend.  We  think  this 
evidence,  given  as  it  is  by  appellee,  shows  that  she 
was  injured  by  her  own  negligence  in  attempting  to 
enter  the  elevator  after  it  had  started  to  ascend,  and 
that  by  reason  of  such  negligence  she  cannot  recover — 
that  is,  she  failed  to  prove  upon  the  trial  she  was  in 
the  exercise  of  due  care  for  her  own  safety  at  the  time 
she  was  injured,  and  for  a  failure  to  make  such  proof 
the  court  should  have  peremptorily  instructed  the 
jury  to  return  a  verdict  in  favor  of  the  appellant." 

The  court  also  held  that  the  trial  court  erred  in  re- 
fusing an  instruction  asked  by  the  appellant  in  refer- 
ence to  the  necessity  of  ordinary  care  on  the  part  of 
the  plaintiff,  and  also  in  giving  an  instruction  asked  by 
the  appellee  in  respect  to  damages.  The  opinion  of 
the  Supreme  Court  is  the  law  of  the  case,  on  the  evi- 
dence in  the  record  before  us  and  before  the  Supreme 
Court  on  the  former  appeals,  and  unless  the  evidence  on 
the  last  trial,  which  is  in  the  record  now  before  us,  is 
materially  different  from  that  on  the  former  trial, 
there  cannot,  in  accordance  with  the  opinion  of  the 
Supreme  Court,  be  a  recovery  by  appellee.  Therefore, 
the  chief  question  is  whether  there  is  such  material  dif- 
ference. The  differences  claimed  by  appellee's  counsel 
are: 

(1)  On  the  former  trial  it  was  testified  that  the 
elevator  was  6  feet  wide  by  7  feet  long,  while  on  the 
last  trial  it  appeared  by  actual  measurement  it  was 
3  feet  10  inches  from  south  to  north,  and  5  feet  1  inch 
from  east  to  west.  It  appears  from  the  record  in  the 
former  appeal,  the  abstract  of  which  is  before  us,  that 
appellee  and  James  Barry  testified  **the  elevator 
platform  is  about  four  or  five  feet  wide;  it  is  about 
square,  I  should  judge,''  and  that  Thomas  L.  Corbett, 
clerk  in  appellant's  hotel,  testified:  *^The  elevator 
was  about  five  feet  square,  I  should  judge." 
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We  find  no  evidence  in  the  abstract  of  the  record  in 
the  former  appeal  that  the  elevator  was  6  feet  wide  by 
7  feet  long.  Li  the  present  case  Margaret  Walsh  tes- 
tified that  she  assisted  in  measuring  the  elevator,  and 
that  it  was  46  inches  in  width  by  61  inches  in 
length,  thus  making  a  difference  in  the  dimensions  of 
the  floor  of  the  elevator,  as  testified  to  in  the  former 
and  the  present  case,  of  1  inch  one  way  and  14  inches 
the  other  way. 

(2)  On  the  former  trial  appellee  testified  that  when 
she  arrived  at  the  south  door  of  the  elevator,  she  waited 
three,  four  or  five  minutes  before  the  door  was  opened, 
while  on  the  last  trial  she  testified  that,  as  she  arrived 
at  the  south  door,  she  saw  the  bell-boy  coming,  and  she 
stood  at  the  south  door  while  he  was  walking  across 
the  office  floor,  and  entering  the  elevator,  and  that  the 
time  could  only  have  been  a  few  seconds.  We  find  this 
claim  of  difference  in  the  evidence  sustained  by  the 
record.  On  the  former  trial  appellee  testified:  ^'I 
went  to  the  door  on  the  south  end  of  the  elevator ;  the 
door  was  closed.  I  must  have  been  there  three  or  four 
minutes,  probably  five  minutes,  because  the  boy  did 
not  see  me.'*  On  the  last  trial  appellee  testified  that 
when  she  reached  the  elevator  door  she  saw  the  ele- 
vator boy  reading,  and,  at  the  same  time,  saw  Barry, 
the  bell-boy,  coming  toward  the  elevator  past  the  hotel 
office,  carrying  a  pitcher  of  water,  and  that  he  came 
through  the  elevator  and  opened  the  south  door  for 
her.  She  further  testified,  *^From  the  time  I  first  came 
up  to  the  elevator  to  the  time  he  opened  the  door  and 
I  started  to  step  into  the  elevator  car,  the  length  of 
time  was  just  enough  so  that  he  could  walk  from  where 
I  saw  him  first  to  the  door  and  open  it  for  me.  That 
was  about  twelve  feef  Q.  ^*In  point  of  time,  how 
long  was  it,  would  you  sayf  A.  *'It  couldn't  have 
been  very  long.''  Q.  **Imninutes  or  seconds?"  A. 
**It  must  have  been  seconds;  it  couldn't  have  been 
minutes." 
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(3)  On  the  former  trial  appellee  testified  in  chief, 
that  when  the  bell-boy,  Barry,  opened  the  door  for  her, 
she  attempted  to  enter  the  elevator,  and  had  one  foot 
on  it  when  it  started  to  go  np,  and  she  tried  to  cling 
to  something.  On  cross-examination  she  testified  that 
Barry  opened  the  south  door  where  she  was  standing, 
and,  immediately  after  Barry  came  into  the  elevator, 
the  elevator  boy  started  the  elevator;  also  that  she 
noticed  the  elevator  boy  swing  the  lever  as  soon  as 
Barry  stepped  into  the  elevator.  She  further  testi- 
fied, on  cross-examination,  on  the  former  trial:  **I 
knew  when  the  boy  threw  the  lever  the  elevator  went 
up.  I  had  seen  the  elevator  go  up  and  down.  I  was 
not  watching  the  switching  of  the  lever ;  I  was  watch- 
ing the  boy  opening  the  door  for  me.  The  elevator 
boy,  at  that  time,  was  facing  the  office.''  On  the  last 
trial  appellee  testified  in  chief,  that  when  Barry  came 
in  he  opened  the  south  door  of  the  elevator  for  her  to 
enter,  and  says,  **As  soon  as  Barry  opened  the  door 
I  went  to  step  in;  I  stepped  in  the  elevator.  *  •  • 
As  soon  as  he  opened  the  door  I  stepped  in  the  eleva- 
tor. The  next  thing  I  saw  was  the  bell-boy  go  over 
and  get  the  lever  away  from  the  elevator  boy.  As 
soon  as  I  entered  he  started  the  elevator.  At  the  time 
he  started  I  had  one  foot  on  the  elevator,  just  step- 
ping in.  I  had  my  weight  on  the  foot  that  I  stepped 
on  the  elevator.  When  the  elevator  started  I  tried  to 
get  all  the  way  in  and  I  couldn't,  and  then  the  elevator 
went  up.  As  soon  as  the  elevator  started  I  saw  Barry 
try  to  get  hold  of  the  lever,  right  after  I  got  in,  as 
I  noticed  it  before  I  fell."  On  cross-examination  on 
the  last  trial  appellee  was  interrogated  and  answered 
as  follows:  Q.  **Now  the  elevator  started  as  soon  as 
Barry  stepped  on  it,  didn't  it!"  A.  '*No,  it  could  not 
have  done  that,  because  he  came  in  the  elevator  and 
opened  the  door  for  me."  Q^  ^'Did  it  start  as  soon 
as  Barry  stepped  on?"  A.  *'No,  sir,  it  couldn't." 
She  further  testified  on  cross:  *'When  the  elevator 
went  up  I  was  half  in  the  elevator,  holding  on  to  some- 
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thing,  but  I  don't  know  what.  I  know  of  clinging  to 
something  until  I  fell/' 

Appellant's  counsel  charges  appellee  with  perjury, 
on  the  ground  of  the  difference  between  her  testimony 
on  the  former  and  the  last  trial.  We  think  the  charge 
unwarranted.  In  our  opinion,  delivered  by  Mr.  Justice 
Windes,  i^  the  former  appeal,  we  called  attention  to 
the  fact  that  appellee,  in  her  direct  examination,  testi- 
fied that  she  knew  that  Barry  had  been  operating  the 
elevator  two  or  three  days  before  the  accident,  and 
that  she  had  ridden  with  him  when  he  was  operating 
it;  also,  that  when  he  opened  the  door  for  her,  she  went 
to  step  on  the  elevator,  and  when  she  had  one  foot  on 
it,  the  elevator  started  to  go  up,  and  she  tried  to  cling 
to  it,  and  that  her  testimony  on  the  direct  agreed  with 
that  of  Barry,  and  said:  '^Evidently  she  must  have 
been  confused  on  the  cross-examination,  for  it  is  im- 
possible that  the  elevator  boy  swung  the  lever,  and 
that  the  elevator  started  as  soon  as  the  elevator  boy 
thought  Barry  was  in  the  elevator,  as  she  testified." 
It  is  probable  that  appellee  was  never  called  as  a  wit- 
ness except  in  the  present  case,  and  it  is  well  known 
to  trial  judges  and  practitioners,  that  witnesses,  how- 
ever honest  in  intention,  frequently  become  embar- 
rassed and  confused,  especially  on  cross-examination. 
The  testimony  of  appellee,  on  direct,  in  the  former 
trial,  as  to  the  circumstances  of  her  attempt  to  board 
the  elevator,  and  what  then  occurred,  is  substantially 
the  same  as  her  testimony  on  the  last  trial,  and  corre- 
sponds with  the  testimony  of  James  Barry. 

Appellant's  counsel,  at  the  close  of  the  plaintiff's 
evidence,  and  also  at  the  close  of  all  the  evidence, 
moved  the  court,  as  in  the  former  trial,  to  take  the  case 
from  the  jury,  and  presented  appropriate  instructions 
for  that  purpose,  and  contend  that  the  motion  made 
at  the  close  of  all  the  evidence  should  have  been  al- 
lowed. We  are  of  opinion  that  the  court  properly 
overruled  the  motion  and  submitted  the  case  to  the 
jury;  that  the  questions  whether  the  appellant  was 
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guilty  of  negligence,  and  whether  appellee  exercised 
ordinary  care,  were,  under  the  circumstances,  ques- 
tions to  be  passed  on  by  the  jury. 

Appellant's  counsel,  claiming  that  appellee  was 
guilty  of  contributory  negligence,  quote  part  of  the 
opinion  of  the  Supreme  Court,  on  the  appeal  £o  that 
court,  in  which  the  court  used  this  language:  '* Im- 
mediately after  Barry  came  in  the  elevator,  the  eleva- 
tor boy  threw  the  lever,  the  effect  of  which  she  knew 
would  be  to  cause  the  elevator  to  ascend.  At  that  time 
the  elevator  boy  was  facing  the  oflSce  and  did  not  turn 
to  look  at  her;  but  the  appellee  attempted  to  get  into  the 
elevator  after  it  had  started  to  ascend.  •  •  *  She 
saw  the  south  door  was  closed  and  remained  outside 
that  door  from  three  to  five  minutes,  instead  of  step- 
ping around  to  the  north  door,  which  was  open;  and 
after  the  elevator  door  was  thrown  open  by  the  bell- 
boy she  attempted  to  enter  the  elevator,  although  she 
knew  at  that  time  the  elevator  boy  had  thrown  the 
lever  of  the  elevator,  the  effect  of  which  would  cause 
the  elevator  to  ascend.  We  think  this  evidence,  given 
as  it  is  by  the  appellee,  shows  that  she  was  injured 
by  her  own  negligence,  in  attempting  to  enter  the  ele- 
vator after  it  had  started  to  ascend,  and  that,  by  rea- 
son of  such  negligence,  she  cannot  recover.*'  These 
remarks  were  based  on  evidence  in  the  former  record, 
and  have  no  application  to  the  evidence  in  the  record 
now  before  us.  It  seems  from  the  evidence  that  there 
was  no  elevator  boy  or  man  who  continuously  operated 
the  elevator ;  that  the  bell-boys  were  bell-boys  and  ele- 
vator boys  alternately.  Barry  testified:  ^*I  ran  the 
car  about  four  weeks,  I  guess.  For  the  rest  of  the 
three  months  I  was  both  elevator  and  bell-boy,  and 
ran  the  elevator  about  half  the  time,  when  there  was 
no  elevator  boy.  This  particular  bell-boy  had  been 
working  there  at  the  hotel  about  three  days  before 
the  accident."  The  appellee  testified,  referring  to  the 
time  of  the  accident,  '^Previous  to  that  I  was  ac- 
quainted with  the  elevator  operator.     I  was  not  ao- 
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quainted  with  the  person  who  operated  the  car  the 
night  I  was  hurt.  I  did  not  know  his  name,  as  he 
was  only  there  a  few  days,  and  I  didn't  get  acquainted 
with  him.  He  was  there  two  or  three  days,  and  was 
a  boy  between  twelve  and  fourteen  years  of  age. 
James  Barry  ran  the  elevator  before  that  a  week  or 
two/'  Barry  was  about  twenty-five  years  and  some 
months  of  age  at  the  time  of  the  accident,  and  appel- 
lee had  ridden  on  the  elevator  while  he  was  operating 
it.  Under  these  circumstances,  we  do  not  think  it  un- 
natural that  appellee  attempted  to  enter  the  elevator 
when  Barry  opened  the  door  for  her,  and  that  it  was 
a  question  for  the  jury  whether  or  not  she  exercised 
ordinary  care  in  so  doing.  The  elevator  boy,  having 
been  operating  the  elevator  only  three  or  four  days, 
was  inexperienced  in  its  operation,  and  evidently  was 
not  attending  to  his  business.  His  place  was  in  the 
northwest  comer  of  the  elevator,  and  he  was  sitting 
there,  with  his  face  toward  the  north,  reading  a  novel, 
as  Barry  testified,  although  he  had  been  ordered  by 
Mr.  Corbett,  as  the  latter  testified,  not  to  read  while 
on  duty.  His  attention  was  probably  absorbed  by  the 
novel  he  was  reading.  Barry  testified?  **I  walked  in 
the  car  and  the  boy  was  reading  a  book,  and  I  says  to 
him,  *Why  don't  you  open  the  door  and  let  that  woman 
int'''  Q.  '* What  reply,  if  any,  did  he  make!"  A. 
*^He  just  looked  at  me."  Q.  *^Then  what  did  you 
dot"  A.  **I  set  the  can  down  and  opened  the  south 
door  to  let  her  in,  with  my  right  hand,  and  slid  the 
other  door  shut."  •  •  •  ** After  I  set  the  pitcher 
down,  I  opened  the  south  door,  and  then  she  com- 
menced to  get  in,  and  I  turned  around  and  slammed 
the  other  door  shut.  I  opened  the  south  door  quick. 
It  made  quite  a  noise,  yoii  could  hear  it  in  the  car 
quite  a  distance.  You  could  hear  it  about  eight  feet, 
I  suppose.  I  shut  the  north  door  first;  never  had  a 
chance  to  shut  the  south  one ;  when  I  opened  the  south 
door,  the  elevator  boy  was  standing  there,  with  a  book 
in  his  hand."    Barry's  testimony  that  he  asked  the 
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elevator  boy  why  he  did  not  open  the  door  and  let 
the  woman  in  is  not  contradicted,  and  surely  this  was 
notice  to  the  elevator  boy  that  appellee  was  waiting 
at  the  south  door  to  be  let  in.  The  elevator  boy  was 
not  produced  as  a  witness,  nor  was  his  absence  ex- 
plained. 

One  of  the  causes  assigned  by  appellant's  counsel, 
in  the  motion  to  take  the  case  from  the  jury,  is  that 
there  is  a  variance  between  the  declaration,  which  avers 
that  appellee  was  a  passenger,  and  the  evidence,  which 
shows  that  she  was  a  mere  licensee.  Counsel  devote 
a  great  part  of  their  argument  to  their  contention  that 
appellee  was  not  a  passenger,  citing  numerous  cases. 
The  pleadings  are  precisely  the  same  as  in  the  record 
of  the  former  appeal  to  this  court,  and  in  every  count 
of  the  declaration  it  is  averred  that  the  appellee  was 
a  passenger  on  the  elevator.  Therefore,  the  question 
whether  she  was  or  not  a  passenger  might  have  been 
raised  and  argued  by  counsel  on  the  former  appeal. 

But,  although  clearly  presented  by  the  record,  it 
was  neither  raised  nor  argued.  The  law  is  well  set- 
tled, that  a  judgment  or  decree  is  conclusive  between 
the  parties  not  only  as  to  questions  determined,  but  as 
to  questions  presented  by  the  record,  and  which,  there- 
fore, might  have  been  raised  and  determined.  Thomp- 
son V.  Hemenway,  218  111.  46,  59,  and  cases  cited. 

This  rule  is  applicable  to  the  practice  in  this  and 
the  Supreme  Court.  Behymer  v.  Odell,  45  111.  App. 
616.  Dilworth  v.  Curts,  139  HI.  500,  was  an  appeal 
from  a  decree.  The  appellant  made  an  objection  which 
might  have  been  made  on  the  record  in  a  former  ap- 
peal, but  was  not.  In  respect  to  the  objection,  the 
court  say:  **As  has  been  heretofore  stated,  this  cause 
was  before  us,  on  appeal  by  Stephen  S.  Phelps,  Will- 
iam Phelps  and  Myron  Phelps,  at  the  September  term 
of  this  court,  1875.  It  then  appeared,  as  it  now  ap- 
pears upon  the  face  of  the  bills  in  the  Berthold  case 
and  in  the  Edwards  case,  that  the  complainants  in 
those  two  bills  relied  upon  judgments  rendered  in  the 
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federal  court.  Indeed,  the  decrees  which  Stephen  S., 
William  and  Myron  Phelps  then  sought  to  reverse 
were  predicated  upon  such  judgments.  The  same  er- 
ror, if  error  it  is,  existed  and  appeared  in  the  record 
when  the  causes  were  submitted  in  this  court  at  our 
September  term,  1875.  The  then  appellant,  William 
Phelps,  now  plaintiff  in  error,  had  an  opportunity  then 
to  assign  the  error  now  complained  of,  and  to  rely 
upon  it  to  reverse  the  decrees,  but  he  failed  to  do  so. 
He  allowed  the  cases  to  be  decided  without  then  rais- 
ing the  question,  and  as  he  failed  to  rely  upon  the 
error  when  he  had  an  opportunity  to  do  so  on  the 
former  appeal,  he  must  be  regarded  as  having  waived 
his  right  to  do  so  on  a  subsequent  appeal  or  writ  of 
error.  The  former  decision  is  conclusive  on  all  errors 
assigned,  or  that  existed  and  might  have  been  as- 
signed. This  principle  is  well  settled  by  authority. 
Ogden  V.  Larrabee,  70  HI.  513;  Smyth  v.  Neff,  123 
id.  315;  Newberry  v.  Blatchford,  106  id.  597.  lb. 
517.  See,  also.  Champaign  County  v.  Eeed,  106  111. 
389,  and  Page  v.  The  People,  99  111.  418,  423-4." 

The  laTv  being  as  stated,  the  appellant  cannot  on 
this  appeal  be  heard  to  contend  that  appellee  was  not 
a  passenger  on  the  elevator.  What  has  been  said  ap- 
plies equally  to  the  contention  of  appellant's  counsel, 
that  appellee  and  the  operator  of  the  elevator  were 
fellow-servants.  That  question  was  not  raised  or 
argued  on  the  former  appeal,  although  the  record  in 
respect  to  the  question  was  the  same  as  the  present 
record.  The  question  whether  appellee  was  a  fellow- 
servant  of  the  operator  of  the  elevator  was  submitted 
to  the  jury  by  an  instruction,  and  they  found  in  the 
negative.  Holdings  as  we  do,  that  appellant  is  not 
in  a  position  to  be  heard,  on  this  appeal,  on  the  ques- 
tions whether  appellee  was  a  passenger,  or  whether 
she  and  the  elevator  boy  were  fellow-servants,  a  dis- 
cussion of  those  questions  is  unnecessary.  Neverthe- 
less j  we  will  say  that  if  appellant's  position  were 
otherwise,  we  would  hold  that  she  was  a  passenger 
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and  not  a  fellow-servant  of  the  elevator  boy.  In  St, 
L.  C.  &  St.  P.  Ry.  Co.  V.  Waggoner,  90  111.  App.  556, 
the  plaintiff  was  in  the  defendant's  employ  as  a  night 
telegraph  operator,  and  was  given  transportation  over 
the  defendant's  road  to  and  from  his  work.  He  was 
struck  and  injured  by  a  mail  pouch  thrown  onto  the 
depot  platform  from  a  car  .in  the  defendant's  train, 
while  waiting  on  the  platform  to  take  the  train.  Held: 
^*The  relation  sustained  by  defendant  in  error  to 
plaintiff  in  error  entitled  him  to  the  same  care  and 
protection  due  to  the  other  passengers." 

In  Western  Union  Tel.  Co.  v.  Woods,  88  ib.  375,  the 
plaintiff  was  a  messenger  boy  in  the  employ  of  the 
defendant,  and  went  into  the  defendant's  building  to 
collect  a  bill  for  the  defendant,  and  was  injured  in 
the  elevator.  The  court  held  that  the  plaintiff  was 
rightfully  on  the  elevator  and  entitled  to  the  same  care 
as  other  passengers.  However,  a  judgment  in  favor 
of  the  plaintiff  was  reversed,  on  the  ground  that  he 
did  not  exercise  ordinary  care. 

See,  also,  The  Steamboat  New  World  v.  King,  16 
Howard,  469;  Philadelphia  &  E.  R'd  Co.  v.  Derby,  14 
ib.,  468;  Waterbury  v.  N.  T.  C.  &  H.  R'd.  Co.,  17  Fed. 
R.  671,  672. 

The  appellee  was  a  waitress  in  appellant's  hotel 
and  the  elevator  boy  was  unknown  to  her.  They  were 
not  engaged  in  the  same  line  of  employment,  nor  were 
they  habitually  associated  so  that  they  could  each 
exercise  over  the  other  influence  promotive  of  proper 
caution. 

Counsel  for  appellant  offered  in  evidence- the  opin- 
ion in  Cullen  v.  Higgins,  216  111.  78,  which  the  court 
excluded,  and  it  is  urged  that  this  was  error.  The 
ruling  was  proper.  A  contrary  ruling  would  have 
been  error.  It  is  not  proper  even  to  read  law  to  the 
jury  in  a  civil  case.  City  of  Chicago  v.  McGiven,  78 
111.  347,  350.  A  fortiori  it  is  error  to  put  in  evidence 
a  legal  opinion  to  be  taken  by  the  jury  to  tjie  jury 
room. 
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Counsel  for  appellant  also  object  that  the  court 
erred  in  refusing  to  give  to  the  jury  appellant's  sec- 
ond instruction,  and  in  giving  appellee's  fifth  instruc- 
tion, and  in  refusing  appellant's  sixth  instruction,  and 
in  refusing  to  give,  as  requested,  appellant's  eigh- 
teenth instruction,  and  in  modifying  and  giving  the 
same  as  modified.  We  find  no  error  in  any  of  said 
rulings  of  the  court.  The  eighteenth  instruction  re- 
lates to  false  swearing,  and,  as  asked,  vas  erroneous 
for  singling  out  the  appellee,  and  its  modification  and 
giving  it  as  modified  was  proper.  The  refused  in- 
structions are  awkwardly  numbered  consecutively,  com- 
mencing with  one. 

Lastly,  it  is  objected  that  the  damages  are  excessive. 
On  the  former  appeal,  in  which  the  damages  were  as- 
sessed at  $5,650,  on  substantially  the  same  evidence  in 
respect  to  appellee's  injuries  as  in  the  present  rec- 
ord, we  refused  to  hold  that  the  damages  were  exces- 
sive, and  cannot  now  hold  that  damages  assessed  at 
$3,000  are  excessive. 

The  judgment  will  be  affirmed. 

Affirmed. 


City  of  Chicago  t.  Thomas  Enright. 
Gen.  No.  13,556. 

Master  and  sebyant — what  essential  to  recovery  hy  latter  of 
fonner.  In  order  that  a  servant  may  recover  for  personal  injuries 
alibied  to  have  been  sustained  by  him,  it  is  incumbent  that  he  estab- 
lish, first,  a  neglect  of  duty  by  the  master,  and,  second,  the  exercise 
of  reasonable  care  by  himself. 

Action  In  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  P.  W.  Gaixaghxb,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1907.  Reversed.  Opinion 
filed  December  23,  1907.    Rehearing  denied  January  9,  1908. 

Statement  by  the  Conrt.    Appellee    was    plaintiff 
and  appellant  defendant  in  the  trial  conrt,  and  will 
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be  SO  referred  to  hereafter.  The  plaintiff  recovered 
judgment  for  the  sum  of  $4,500,  from  which  judgment 
this  appeal  is.  The  declaration,  as  originally  filed, 
contains  eight  counts,  to  which  three  counts  were  added 
by  leave  of  the  court. 

The  first  count  avers  that  July  28,  1900,  the  defend- 
ant was  constructing  an  intercepting  sewer  at  Forty- 
seventh  street,  in  the  city  of  Chicago,  and  used  in  said 
work  a  derrick  and  appurtenances,  a  bucket  for  hoist- 
ing earth  from  the  sewer,  and  a  certain  framework 
and  braces,  and  plaintiff  was  a  laborer  in  defendant's 
employ  in  said  work.  Defendant  negligently  con- 
structed said  framework  and  braces  in  an  unsafe  and 
improper  way,  and  while  plaintiff  was  at  work  in  said 
sewer  and  using  due  care  for  his  safety,  defendant, 
through  certain  of  its  agents,  not  fellow-servants  of 
plaintiff,  was  hoisting  earth  from  said  sewer,  said 
bucket,  in  its  ascent,  struck  one  of  said  braces,  causing 
it  to  fall,  to- wit,  twenty  feet,  upon  plaintiff's  head,  and 
seriously  and  permanently  injured  him. 

The  negligence  averred  in  each  of  the  second,  third, 
fourth  and  fifth  counts  is  the  maintaining  of  the  hoisting 
apparatus  in  an  unsafe  condition,  so  that  when  defend- 
ant, through  its  agents,  who  were  not  plaintiff's  fellow- 
servants,  were  hoisting  earth  from  the  sewer  in  said 
bucket,  the  bucket  struck  one  of  the  braces  and  it  fell, 
etc. 

The  sixth  count  avers  that  the  defendant  used,  in 
the  work  of  hoisting  earth  from  the  sewer,  a  signal 
man,  one  Charles  Powers,  stationed  above  the  plaintitT, 
to  give  signals  to  the  engineer,  Dave  Reed,  who  was 
operating  the  engine,  to  raise  and  lower  the  bucket, 
and  that  defendant,  through  the  joint  negligence  of 
Powers  and  Eeed,  who  were  not  plaintiff's  fellow-serv- 
ants, negligently  operated  the  engine  and  derrick,  so 
that,  in  hoisting  a  bucket  of  earth,  the  bucket  struck 
one  of  the  braces,  causing  it  to  fall,  etc. 

The  negligence  averred  in  the  seventh  count  is  that 
of  the  defendant  by  the  engineer,  Eeed,  not  a  fellow- 
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servant  of  plaintiff,  in  hoisting  a  bucket  of  earth,  caus- 
ing it  to  strike  a  brace,  which  caused  the  brace  to  fall. 

The  eighth  count  is  the  same  as  the  seventh,  except 
that  it  counts  only  on  the  negligence  of  Charles  Powers, 
the  signal  man. 

The  defendant  demurred  to  the  original  declaration 
and  each  count  thereof,  but  subsequently  pleaded  to  it 
the  general  issue. 

The  negligence  averred  in  the  first  additional  count 
is  that  the  defendant,  by  its  servants,  who  were  not 
fellow-servants  of  the  plaintiff,  negligently  constructed 
said  derrick,  with  appurtenances,  and  said  bucket, 
framework  and  braces,  in  an  unsuitable  and  unsafe 
manner,  and  said  bucket,  in  the  course  of  the  work, 
came  in  contact  with  a  brace,  **and  by  reason  of  said 
n^ligence  of  construction,'*  the  brace,  by  said  contact, 
became  loose  and  fell,  etc. 

The  second  additional  count,  as  amended,  is  substan- 
tially the  same  as  the  first  additional  count,  except  it 
avers  that  the  defendant  had  notice  of  the  alleged  de- 
fects, or  would  have  had  notice  in  time  to  repair  them, 
had  it  exercised  ordinary  care. 

The  negligence  averred  in  the  third  additional  count 
is  that  the  defendant  negligently  failed  to  give  reason- 
ably safe  supervision  and  direction  in  respect  to  the 
work,  by  reason  of  which  the  bucket  came  in  contact 
with  a  brace  and  the  brace  became  loose  and  fell,  etc. 

The  defendant  demurred  to  each  of  the  three  addi- 
tional counts,  and  the  court  sustained  the  demurrer  to 
the  second  additional  count  and  overruled  the  de- 
murrer to  the  first  additional  count,  and  gave  leave  to 
plaintiff  to  file  an  amended  second  additional  count, 
which  is  the  amended  second  additional  count,  the 
substance  of  which  has  been  stated.  No  disposition 
seems  to  have  been  made  of  the  demurrer  to  the  third 
additional  count.  The  defendant  elected  to  stand  by 
the  demurrer  to  the  first  additional  count.  This  left 
the  pleadings  thus :  General  issue  to  the  original  dec- 
laration and  amended  second  additional  count,   de- 
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miirrer  to  first  additional  count  overruled  and  defend- 
ant elected  to  stand  by  demurrer,  and  demurrer  to 
third  additional  count  not  ruled  on.  In  this  state  of 
the  pleadings  the  parties  went  to  trial.  The  court,  by 
defendant's  request,  submitted  to  the  jury  these  special 
interrogatories,  to  each  of  which  the  jury  answered 
**Tes": 

**Was  the  plaintiff,  Thomas  Enright,  at  the  happen- 
ing of  the  alleged  accident,  co-operating  with  Rice, 
Powers  and  Hanrahan  and  others  in  the  particular 
business  of  removing  earth  from  the  bottom  of  the 
sewer  f 

**Was  Thomas  Enright,  plaintiff  in  this  case,  a  fel- 
low-servant with  Powers,  Rice  and  Hanrahan  f 

The  jury  found  for  the  plaintiff  and  assessed  his 
damages  at  the  sum  of  $4,500,  and  judgment  was  ren- 
dered on  the  verdict. 

The  defendant,  at  the  close  of  the  evidence,  moved 
the  court  to  take  the  case  from  the  jury,  and  the  court 
refused  so  to  do. 

John  R.  Caverly,  for  appellant;  Robebt  C.  Cook 
and  Stedman  &  Soelke,  of  counsel. 

William  E.  Mason  and  John  C.  King,  for  appellee ; 
James  D.  Powbb,  of  counsel. 

Mb.  Justice  Adams  delivered  the  opinion  of  the 
court. 

The  accident  occurred  July  28,  1902,  and  plaintiff 
was  between  twenty-nine  and  thirty  years  of  age  at 
that  time.  He  was  in  defendant's  employ  and  he  had 
been  working  as  bottom  digger  in  the  sewer  for  eight 
or  niae  weeks  when  the  accident  happened.  The  de- 
fendant was  engaged  in  the  construction  of  a  north  and 
south  intercepting  sewer  from  Thirty-ninth  street  to 
Fifty-first  street,  on  the  shore  of  Lake  Michigan  east 
of  the  railroad  tracks  of  the  Illinois  Central  Railroad 
Company,  in  the  city  of  Chicago,  and  the  work  had 
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progressed  nearly  to  Forty-seventh  street  at  the  date 
of  the  accident,  and  the  sewer  was,  at  that  date^  twenty- 
one  feet  wide  by  twenty  feet  deep.  It  was  necessary, 
in  the  removal  of  the  earth,  to  protect  the  sides  of  the 
sewer  in  order  to  prevent  them  from  falKng  in  as  the 
work  progressed.  This  was  done  by  the  use  of  a  frame- 
work consisting  of  stringers,  braces  and  sheathing.  At 
the  time  of  the  accident  the  construction  of  the  pro- 
tecting work,  as  testified  by  Corbett,  witness  for  de- 
fendant, and  who  was  general  foreman  for  the  city  in 
the  intercepting  sewer  department,  and  had  charge  of 
the  work  in  question,  was  as  follows :  Eight  by  ten  or 
ten  by  ten  inch  timbers  twenty-two  feet  in  length,  called 
stringers,  ran  north  and  south  at  the  top  part  of  the 
sewer.  Below  these  were  two  other  sets  of  stringers 
of  the  same  dimensions.  The  distance  between  the 
top  row  of  stringers  and  the  next  row  below  it  was 
about  four  feet  six  inches,  and  the  distance  between 
the  second  and  third  rows  from  the  top  was  the  same. 
Outside  of  and  next  to  the  stringers  there  was  a  three- 
lap  Wakefield  sheeting.  Braces  about  eight  by  ten 
or  ten  by  ten  inches,  and  of  suflScient  lengthy  ran  east 
and  west  across  the  sewer  between  the  opposite  string- 
ers. The  braces  were  eleven  feet  apart,  so  that  one 
would  be  from  center  to  center  of  opposite  stringers, 
and  one  each  at  the  joint,  where  the  ends  of  the  string- 
ers came  together. 

A  deat  was  nailed  to  the  stringer  which  extended 
four  inches  over  the  top  of  the  brace,  and  was  nailed 
to  brace  and  stringer  with  sixty-penny  nails.  There 
were  three  sets  or  rows  of  braces,  the  second  and  third 
rows  being  directly  below  the  top  row.  The  upper 
braces  were  kept  in  place  by  the  cleats  and  by  the 
pressure  of  the  sand,  which  was  about  twelve  feet 
deep,  against  the  sheathing,  which  was  outside  of  and 
next  to  the  stringers.  Corbett  testified:  **The  ordi- 
nary, customary  and  usual  construction  in  vogue  by 
engineers  in  the  matter  of  construction  of  ditches  of 
that  character  is  the  same  as  we  used  out  there,  ^'  and 
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Albert  W.  Shaw,  supervising  engineer  in  charge  of  the 
work,  also  so  testified. 

The  hoisting  apparatus  consisted  of  an  engine,  der- 
rick, chain  and  buckets.  The  engine  was  situated  at 
such  a  distance  from  the  bank  of  the  sewer  that  the 
engineer,  David  Reed,  could  not  see  into  the  sewer. 
A  signal  man,  Thomas  Powers,  stood  on  the  bank, 
where  he  could  see  into  the  sewer,  and  siijnaled  the 
engineer  when  to  hoist  and  lower  the  buckets,  which 
were  constantly  ascending  loaded  with  earth,  and  de- 
scending empty,  as  the  work  proceeded.  Hanrahan, 
plaintiff^s  witness,  testified  the  buckets  used  were  five 
feet  long,  four  feet  wide  and  three  feet  high,  so  that, 
assuming  these  to  be  the  inside  measurements,  the 
bucket  would  hold  sixty  cubic  feet  of  earth,  or  some- 
thing over  two  cubic  yards.  Each  bucket  had  a  dog 
on  it  and  was  so  constructed  that  the  side  or  end  on 
which  the  dog  was  could  be  opened.  The  chain  which 
hung  from  the  derrick  was  hooked  onto  the  bucket  in 
three  places.  The  spaces  between  the  rows  of  braces 
are  called  sections,  and  there  were  four  bottom  diggers 
in  each  section,  whose  duty  it  was  to  fill  a  bucket  when 
it  descended  into  their  section.  Plaintiff  was  in  one 
of  these  sections  and  was  engaged  in  shoveling  earth 
into  a  bucket  while  another  bucket  which  he  had 
assisted  in  filling  was  ascending.  The  ascending  bucket 
struck  a  top  east  and  west  brace,  and  the  brace  fell 
onto  a  brace  below  it  and  turned  and  struck  the  plaint- 
iff a  glancing  blow.  The  plaintiff  was  stooping  down 
at  the  time  at  his  work.  Dr.  Moore,  plaintiff's  wit- 
ness, testified  that  he  examined  plaintiff  on  the  day  of 
and  after  the  accident,  and  found  discoloration  on  his 
head,  the  area  of  which  was  about  the  size  of  the  palm 
of  one's  hand,  and  also  discoloration  of  the  right  side 
of  the  neck,  the  right  shoulder  and  the  right  hip. 

Michael  Flately,  witness  for  plaintiff,  who  was  a 
bottom  digger  in  the  same  section  with  the  plaintiff, 
and  helped  to  fill  the  ascending  bucket,  testified  that 
the  bucket,  in  ascending,  swung  and  struck  the  top 
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brace  and  turned  it,  and  it  dropped  on  another  brace 
and  turned  and  struck  the  plaintiff.  The  witnesses 
for  plaintiff,  as  to  the  accident,  were  Michael  Walsh, 
Michael  Flately  and  John  Hanrahan.  Walsh  was  car- 
rying cement  for  the  brickmen  to  a  platform  consist- 
ing of  boards  laid  across  the  cross  braces,  and  was 
about  thirty  feet  north  of  plaintiff  when  the  accident 
occurred.  He  testified  that  it  was  a  top  brace  which 
fell  and  hit  the  plaintiff.  Flately,  whose  testimony  has 
already  been  referred  to,  testified  that  they  had  been 
doing  the  work  in  the  same  way,  with  the  same  kind 
of  buckets  and  appliances,  for  three  months^  and  that 
the  buckets  had  always  been  taken  up  in  the  same  way. 
He  also  testified:  '^That  big  heavy  brace,  that  goes  east 
and  west  across  the  ditch,  goes  inside  the  sheathing, 
beyond  the  sheathing,  so  that  this  beam  structure  at 
the  top  forms  a  support  on  the  big  heavy  crossing.'' 
Also,  **The  only  way  this  timber  could  get  out,  at  that 
time,  was  by  being  struck  by  something.  That  is  the 
only  way  it  could  get  out.  No,  the  timber  that  I  speak 
of,  as  having  seen  fall,  did  not  fall  by  reason  of  its 
own  weight.  The  bucket  just  tilted  against  it.  The 
bucket  was  coming  up ;  I  watched  it ;  I  seen  it  give  two 
turns  before  it  got  to  the  top.  It  gave  two  turns  before 
it  got  to  the  top.  It  gave  a  twist  around  the  rope, 
spun  around.  I  was  after  filling  the  bucket,  and  I 
stepped  to  one  side  to  get  away  from  it."  He  further 
testified  that  he  had  seen  the  bucket  swing  at  the  sewer 
before ;  that  the  cable  was  liable  to  swing  at  any  time. 
John  Hanrahan  testified  that  he  was  working  at  the 
sewer  as  a  brick  tosser  and,  at  the  time  of  the  accident, 
was  standing  on  the  scaffolding  watching  the  diggers 
working,  and  saw  the  beam  from  the  time  it  started; 
that  the  rising  skip  (meaning  the  loaded  bucket)  struck 
against  it,  and  it  bounded  and  went  to  the  bottom.  He 
also  testified,  referring  to  the  bucket:  ''There  is  what 
they  call  a  dog  put  on  to  the  opening  end,  and  if  it 
is  struck  on  a  beam  and  loses  its  place,  of  course  you 
have  to  look  out  for  it.  If  the  dirt  is  piled  up  more 
at  one  end,  it  is  thrown  more  to  the  back  end  of  the 
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bucket  than  to  the  forward  end.  I  never  noticed  it  had 
any  particular  effect.  Oh,  yes ;  I  noticed  that — ^that  it 
made  a  swing  when  the  chain  picked  it  up,  when  it  was 
loaded  in  a  particular  way.  That,  certainly,  is  a  com- 
mon occurrence  with  buckets.'^ 

Under  the  pleadings  it  was  incumbent  on  the  plaint- 
iff either  to  prove  that  the  defendant  did  not  exercise 
reasonable  care  to  provide  reasonably  safe  hoisting 
apparatus  and  appliances,  or  that  it  did  not  exercise 
reasonable  care  to  make  the  brace  which  fell  reason- 
ably secure  and  safe.  There  is  no  evidence  whatever 
that  there  was  any  defect  in  the  hoisting  apparatus  or 
appliances,  and  this  is  not  claimed  by  plaintiff's  coun- 
sel in  their  argument,  which  is  mainly  devoted  to  the 
proposition  that  the  brace  was  insecurely  fastened. 
Plaintiff's  counsel  say:  ** There  is  evidence  in  the  rec- 
ord from  which  the  jury  properly  found  that  the  appel- 
lant was  guilty  of  negligence,  in  constructing  the  top 
brace  in  an  unsafe  and  insecure  condition."  Counsel 
then  proceed  to  argue  that  while  the  lower  braces  were 
securely  fastened  by  means  of  screws,  the  upper  ones 
depended  entirely  for  support  on  the  pressure  of  the 
bank  against  the  sheathing.  Notwithstanding  the 
question  is  not,  whether  the  lower  braces  were  more 
securely  fastened  than  the  upper  ones,  but  whether 
the  upper  ones  were  in  a  reasonably  safe  condition, 
we  will  refer  to  the  evidence  as  to  this  objection.  Cor- 
bett  testified,  in  regard  to  the  braces:  **The  braces  and 
the  stringers  were  held  in  place  by  a  screw.  There 
was  a  screw  inserted  in  the  end  of  the  brace,  into  this 
ten  by  ten,  with  an  iron  cap,  and  they  were  set  up 
against  an  oak  shoe  and  thoroughly  adjusted;  just  a 
simple  screw.  At  the  top  there  was  a  solid  brace ;  that 
is,  when  we  started  it  we  set  in  the  solid  set  of  string- 
ers first,  to  guide  our  sheeting  that  we  set  in  for  a 
guide.  There  was  a  guide  outside  and  a  guide  inside — 
a  plank  to  keep  them  from  spreading.  These  braces 
were  all  fastened  to  the  stringers."  He  further  says: 
**It  was  a  sand  top.  Any  time  you  get  a  sand  top, 
you  can  stick  in  solid  braces  and  she  is  there,  just  as 
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finn  as  if  you  put  all  the  screws  in  the  world  on  it. 
The  weight  of  the  sand  falls  against  the  brace  and 
squeezes  the  braces  together.'^  The  bottom  part  of 
the  ditch  is  clay,  which  the  witness  proceeds  to  show 
is  stationary,  while  the  sand  moves  automatically,  and 
presses  against  the  sheathing,  and  that  screws  are  at- 
tached to  the  lower  braces,  so  that  if  they  become  loose 
for  any  reason,  they  can  be  tightened  up  by  turning 
the  screws. 

Nelson,  who  did  the  bracing,  under  Corbett's  super- 
vision, testified  that  whether  the  braces  have  screws 
attached  or  are  solid,  it  is  the  outside  pressure  which 
holds  them. 
On  cross-examination  of  Corbett  this  occurred: 
**Q.  Howfar  down  would  the  first  brace  bet  A.  The 
first  brace  would  probably  be  three  feet.'' 

This  corresponds  with  the  testimony  of  the  plaint- 
iff's witness,  Flately,  who  was  examined  and  answered 
as  follows: 

''Q.  What  do  they  support  those  timbers  with, 
those  big  heavy  ones?  A.  They  put  another  brace 
across  the  ditch  going  east  and  west;  that  holds 
them  up. 

Q.  And  that  big  heavy  brace  that  goes  east  and 
west  across  this  ditch,  holding  the  ends  of  those  heavy 
timbers,  that  goes  beyond  the  sheathing,  doesn't  it, 
clear  outside  of  the  sheathing?  A.  Yes,  goes  outside 
the  sheathing. 

Q.  So  that  this  beam  structure  at  the  top  forms  a 
support  on  the  big  heavy  cross-beams?    A.  Yes." 

Walsh  testified  that  the  sheathing  sometimes  widened 
at  the  top,  and  Flately  testified:  '* There  is  a  brace 
across  at  the  joint  and  a  brace  in  the  middle^  and  at 
the  top  work  those  braces  are  put  across  there  in  be- 
tween those  timbers,  and  then  wedges  driven  in  there 
with  a  sledge ;  yes,  that  is  the  way ;  and  that  squeezes 
80  tight  that  those  timbers  that  run  along  the  side  are 
held  up  against  the  sheathing,  except  when  the  sand 
runs  from  the  bottom  of  it,  it  takes  the  sand  away  and 
the  sheathing  is  loose." 
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Counsel  for  plaintiff  rely  on  this  and  other  similar 
evidence,  but  there  is  not  a  particle  of  evidence  that 
there  was  any  spreading  of  the  sheathing  at  the  time 
of  the  accident.  The  evidence  is  to  the  contrary.  Cor- 
bett  testified,  on  cross-examination  by  plaintiff's  coun- 
sel: **We  examined  the  braces  in  the  morning  and 
evening,  and  we  made  that  a  custom,  with  no  results 
from  it.  I  remember  that  I  examined  that  brace  on 
this  morning.  I  want  to  state  that  I  examined  that 
brace  every  morning  and  evening,  and  I  got  no  results 
from  it.  They  were  always  there  tight,  but  I  made 
that  a  rule,  when  I  started  on  the  job,  to  go  over  them 
every  moniing  and  night." 

The  cause  of  the  accident,  as  shown  by  the  evidence, 
was  the  swaying  or  tilting  of  the  loaded  bucket  against 
the  side  of  the  brace,  in  its  ascent.  This  is  admitted 
by  plaintiff's  counsel  in  their  argument,  and  is  abun- 
dantly supported  by  the  evidence.  It  is  not  claimed 
that  there  was  any  negligence  in  the  hoisting  of  the 
bucket,  and  if  it  were  so  claimed  it  could  not  avail  the 
plaintiff.  If  the  swaying  or  turning  of  the  bucket  in 
its  ascent  was  owing  to  its  being  loaded  more  heavily 
at  one  end  or  side  than  at  the  opposite  end  or  side, 
then  the  negligence,  if  any,  was  that  of  the  bottom 
diggers  who  loaded  the  bucket,  who  were  plaintiff, 
Flately  and  others,  and  who  were  fellow-servants.  If 
the  swaying  or  turning  was  owing  to  the  manner  of 
hoisting,  then  the  negligence,  if  any,  was  that  of  the 
signal  man  and  the  engineer,  or  one  of  them,  who 
were  fellow-servants  of  the  plaintiff.  Sheehan  v.  Pros- 
ser,  55  Mo.  App.  54;  Ryan  v.  McCully,  123  Mo.  636. 
There  is  no  evidence  of  negligence  of  the  engineer  or 
signal  man.  The  jury  found  that  the  plaintiff  was  a 
fellow-servant  with  Powers,  Rice  and  Hanrahan.  Coun- 
sel for  defendant  say  that  the  name  Rice  in  the  inter- 
rogatories is  evidently  a  misprision;  that  Reed  was 
intended.  We  cannot  say  the  jury  intended  Reed.  We 
have  examined  the  original  interrogatories.  They  are 
in  typewriting,  and  the  name  written  is  plainly  Rice, 
and  not  Reed. 
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The  weight  of  the  cross-brace  which  fell  is  estimated 
at  450  to  700  pounds,  Corbett  testifying  to  the  former 
and  one  of  plaintiff's  witnesses  to  the  latter  weight. 
The  bucket  used,  in  view  of  its  dimensions,  as  shown 
by  the  evidence,  holds  about  sixty  cubic  feet.  The 
standard  weight  of  clay,  which  was  the  bottom  material 
with  which  the  bucket  was  loaded,  is,  by  works  on  en- 
gineering, from  110  to  120  pounds  per  cubic  foot.  Sixty 
cubic  feet,  weighing  110  pounds  per  cubic  foot,  weigh 
6,600  pounds,  and  this  weight  plus  the  weight  of  the 
bucket  was  the  weight  of  a  full  bucket.  This  weight 
multiplied  by  the  velocity  with  which  the  bucket  moved 
when  it  struck  the  brace  (which  the  evidence  does  not 
show)  would  give  the  momentum  or  force  of  the  blow. 
It  is  evident  that  the  force  of  the  blow  must  have 
been  very  largely  in  excess  of  the  weight  of  the  brace, 
and  caused,  as  we  think,  the  fall  of  the  brace.  Our 
conclusion  is  that  the  defendant  was  not  negligent  as 
charged  in  the  declaration,  and  that  the  falling  of  the 
brace  was  a  mere  accident,  without  legal  fault  of  any- 
one, and  that  the  court  erred  in  denying  the  defend- 
ant's motion,  made  at  the  close  of  the  evidence,  to  in- 
struct the  jury  to  find  the  defendant  not  guilty. 

Counsel  for  plaintiff  contend  that  the  defendant  is 
not  in  a  position  to  object  that  the  evidence  does  not 
establish  the  plaintiff's  case,  because  defendant's  de- 
murrer to  the  third  additional  count  of  the  declaration 
was  overruled,  and  the  defendant  elected  to  stand  by 
its  demurrer,  and  plaintiff  was,  therefore,  entitled  to 
judgment  on  the  count.  No  authority  is  cited  in  sup- 
port of  this  view,  nor  do  we  know  of  any.  The  plaint- 
iff did  not  ask  for  judgment  on  the  first  additional 
count,  wisely,  as  we  think,  but  elected  to  proceed  to 
trial,  and  are  here  attempting  to  sustain  the  judgment 
in  which  the  trial  resulted.  The  contention  cannot  be 
sustained. 

The  judgment  will  be  reversed. 

Reversed. 


190  Appellate  Courts  op  Illinois. 

Vol.  138.]  Taylor  v.  Welsh. 


Carrie  Taylor  y.  Julia  A.  Welsh  et  al. 
Gen.  No.  13,563. 

1.  Bailees — what  conversion  hy.  An  unauthorized  sale  by  a  mere 
naked  bailee  is  a  wrongful  conversion  of  the  property,  and  the  sale 
is  void  as  to  the  owner. 

2.  Personal  pbopbbtt — when  sale  of,  void.  A  sale  of  personal 
property  by  one  without  authority  to  make  the  same  is  void,  and 
the  property  sought  to  be  sold,  or  its  value,  may  be  recovered  in  an 
appropriate  action. 

3.  Replevin — when  demand  not  essential  to  maintenance  of.  A 
demand  is  not  essential  to  the  maintenance  of  an  action  of  replevin 
where  the  defendants  came  wrongfully  into  possession  of  the  prop- 
erty sought  to  be  recovered. 

4.  Replevin — what  damages  may  be  awarded  in  action  of.  In  an 
action  of  replevin  it  is  proper  not  only  to  award  the  return  of  the 
property  in  question,  but  to  award  damages  for  detention  to  the 
extent  of  the  difference  in  viEilue  between  the  property  when  the 
defendant  wrongfully  took  possession  thereof  and  the  value  thereof 
at  the  time  of  the  recovery  of  such  possession  by  the  owner;  but 
expenses  in  obtaining  such  a  recovery  are  not  an  appropriate 
element  of  damage. 

6.  Appeixate  Coubt — when  may  enter  fln^il  judgment.  Where  a 
cause  has  been  tried  before  a  court  without  a  jury,  the  Appellate 
Court  may  render  final  Judgment  in  favor  of  the  appellant  where  its 
view  of  the  effect  of  the  evidence  is  contrary  to  that  entertained  by 
the  trial  court. 

Replevin.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  George  A.  Duput,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1907.  Reversed  and  Judgment  here.  Opinion  filed 
December  23,  1907. 

Statement  by  the  Court.  The  appellant,  Carrie 
Taylor,  sued  appellees,  Julia  A.  Welsh  and  Mrs.  L.  A. 
Woodard,  before  a  justice  of  the  peace  in  replevin  for 
a  cat.  The  cat  was  taken  on  the  writ,  and  the  right 
of  possession  was  found  in  plaintiff  by  a  jury  in  the 
justice's  court,  and  her  damages  were  assessed  at  the 
sum  of  fifty  dollars  and  judgment  was  rendered  ac- 
cordingly. 

The  appellee,  Welsh,  appealed  from  the  justice's 
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judgment  to  the  Superior  Court  of  Cook  county,  and 
the  case  was  tried  in  that  court,  by  the  court,  without 
a  jury,  and  the  court  found  for  the  appelltees  and  ren- 
dered judgment  against  the  plaintiff  for  costs,  and  the 
plaintiff,  Carrie  Taylor,  appealed  to  this  court. 

The  cat  was  a  white  Persian  cat  named  **  Major.  *' 
He  was  quite  distinguished,  having  won  prizes  and  re- 
•ceived  honors  at  cat  shows.  He  was  also  a  money- 
maker. He  was  hired  by  cat  fanciers  for  temporary 
association  with  female  cats  at  the  rate  of  ten  dollars 
an  association.  His  value  was  estimated  variously 
by  the  witnesses  as  will  hereafter  appear! 

Major,  as  appears  from  the  testimony  of  Miss 
Welsh,  at  one  time  belonged  to  her,  and  she  gave  him 
to  Mrs.  Thomas  Welsh,  her  sister-in-law,  and  Mrs. 
Thomas  Welsh,  as  Miss  Welsh  says  she  heard,  traded 
him  to  the  appellant  for  a  picture.  Mrs.  Taylor,  the 
appellant,  testified  that  she  purchased  Major  at  Janes- 
ville  for  a  picture.  The  evidence  is  clear  that  Mrs. 
Taylor  was  the  owner  of  Major  when  the  replevin  suit 
was  commenced.  Appellant  formerly  lived  in  Janes- 
\dlle,  Wisconsm,  but  left  there  about  January  26, 
1905,  leaving  Major  in  the  care  of  her  mother,  Mrs. 
Perrigo.  About  March  5,  1905,  appellee  Welsh  went 
to  Mrs.  Perrigo 's  house  in  Janesville  to  see  appel- 
lant, thinking  she  was  there,  and  when  she  found  ap- 
pellant was  not  there,  she  asked  Mrs.  Perrigo  if  ap- 
pellant wanted  to  sell  Major,  and  Mrs.  Perrigo  told  her 
she  thought  not,  appellant  had  never  said  anything 
about  it,  and  that  she,  Mrs.  Perrigo,  did  not  want  to 
let  the  cat  go,  as  it  was  not  hers.  She  then  said  to 
Mrs.  Perrigo  that  if  she,  Mrs.  Perrigo,  would  let  her 
have  the  cat  she  would  pay  her  $50,  and  if  her  daughter 
did  not  want  to  sell  the  cat,  she,  appellee,  would  re- 
turn it,  and  her  daughter  could  refund  the  money. 
Mrs.  Perrigo  took  the  $50  and  let  appellee  Welsh  take 
the  cat,  and  as  appellee  went  out  of  the  door  she  said : 
**I  hope  you  will  influence  your  daughter  not  to  call 
for  the  cat.'*    Miss  Welsh,  herself,  testified:    **Mrs. 
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Perrigo  did  not  want  to  do  this  without  the  consent 
of  her  daughter,  as  she  was  afraid  she  would  not  like 
it,  and  I  said,  *Well,  if  Carrie  does  not  like  it,  I  will 
send  the  cat  back  and  you  can  send  the  money  back.'  '' 
Appellant  testified  that  she  did  not  authorize  the  sell- 
ing of  the  cat,  and  it  was  sold  without  her  knowledge 
or  consent.  Miss  Welsh  took  the  cat  to  Chicago,  and 
in  about  two  days  after  her  arrival  there,  she  sold  a 
half  interest  in  it  to  the  appellee,  Mrs.  Woodard,  for 
$25,  and  told  her  at  the  same  time  it  was  possible  that 
Mrs.  Perrigo  would  want  the  cat  returned  in  case  her 
daughter  would  not  be  satisfied  with  her,  Mrs.  Per- 
rigo's  action  in  the  matter.  Miss  Welsh  left  the  cat 
with  Mrs.  Woodard  and  subsequently  it  was  taken  on 
the  writ  by  the  officer,  who  was  accompanied  by  Mr. 
Taylor,  the  appellant's  husband.  The  cat,  when  taken 
on  the  writ,  was  sick  and  nearly  dead. 

Frederick  W.  Story  and  J.  W.  Merriam,  for  appel- 
lant ;  J.  W.  Merriam,  of  counsel. 

William  S.  Newburger,  for  appellees. 

Mr.  Justice  Adams  delivered  the  opinion  of  the 
court. 

Appellees'  counsel  contend  that  the  alleged  sale  by 
Mrs.  Perrigo  was  a  conditional  one,  and  that  a  demand 
for  the  cat  before  suing  was  essential,  and  say  that  the 
trial  judge  so  held.  That  the  presiding  judge  of  the 
trial  court  held  a  demand  necessary,  we  think  apparent 
from  propositions  marked  refused. 

Mrs.  Perrigo,  appellant's  mother,  was  a  mere  naked 
bailee  of  the  Cat,  without  any  authority  to  sell  or  dis- 
pose of  it  in  any  way,  and  appellee  Welsh,  at  the  time 
of  her  alleged  purchase,  knew  that  appellant  was  the 
owner  of  the  cat  and  that  Mrs.  Perrigo  had  no  author- 
ity to  sell  it.  Knowing  this,  she  sold  a  half  interest 
in  it  to  Mrs.  Woodard,  who  also  knew  that  Mrs.  Per- 
rigo had  no  authority  to  sell  it. 
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The  contention  that  the  alleged  sale  by  Mrs.  Perrigo 
was  a  conditional  sale  is  untenable.  It  was  not,  in  law, 
any  sale,  absolute  or  conditional,  and  conveyed  no  title 
whatever.  A  conditional  sale,  like  an  absolute  one, 
can  only  be  made  by  the  owner  or  by  his  or  her  author- 
ity. An  unauthorized  sale  by  a  mere  naked  bailee  is 
a  wrongful  conversion  of  the  property,  and  the  sale 
is  void  as  to  the  owner.  3  Am.  &  Eng.  Ency.,  2nd  ed., 
p.  754,  and  oases  cited ;  Calhoun  v.  Thompson,  56  Ala. 
166,  171;  Grant  v.  King,  14  Vt.  367;  Medlin  v.  Wilker- 
son,  81  Ala.  147;  Swift  v.  Moseley,  10  Vt.  208;  Lovejoy 
V.  Jones,  30  N.  H.  164;  McGinn  v.  Butler,  31  la.  160; 
Hendrick  v.  Evans,  46  Mo.  App.  313 ;  Eankin  v.  Shep- 
ardson,  89  HI.  445;  Burton  v.  Curyea,  40  111.  320; 
Klein  v.  Seibold,  89  ib.  540. 

In  Hendrick  v.  Evans,  supra,  the  court  say:  ''De- 
fendant contends  that  since  plaintiff  placed  the  prop- 
erty in  the  possession  of  his  hired  man,  Abbott,  and 
that  he  bought  of  *Abbott,  honestly  believing  him  to 
be  the  true  owner,  he  should  now  be  protected.  This 
will  not  do.  Abbott  was  a  mere  bailee,  and  that  the 
relation  does  not  authorize  or  empower  him  to  convey 
a  good  title  against  the  true  owner  is  too  plain  to  re- 
quire discussion." 

In  Fawcett  v.  Osborne,  32  111.  411,  W.  H.  and  F. 
Stevens,  tanners,  were  bailees  of  certain  hides,  to  be 
tanned  by  them,  and  when  tanned  to  be  delivered  to 
the  plaintiffs.  F.  Stevens  sold  the  hides  to  the  defend- 
ants, who  paid  him  for  them.  The  court  held  the 
plaintiffs  were  entitled  to  recover,  saying,  among 
other  things:  *'The  defendants'  vendor  had  but  a 
naked  possession.  This  cannot  prevail  against  the 
right  of  the  real  owner,  who  is  entitled  to  follow  his 
property  and  reclaim  it  wherever  found.  The  buyer 
should  have  taken  care  that  the  title  was  in  his  vendor. 
He  having  no  title,  the  defendants  acquired  none.'* 
76.  428. 

In  Ashland  Block  Association  v.  Edward  Thompson 
Co.,  94  ni.  App.  501,  goods  were  mortgaged  by  a  per- 
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son  whom  the  court  held  to  be  a  mere  bailee,  and  the 
appellant  purchased  them  at  a  foreclosure  sale  under 
the  mortgage.  The  court  held  against  the  appellant,  and 
said:  ^*If  the  transaction  was  in  fact  a  bailment  only, 
then,  whether  that  fact  were  known  to  appellant  or 
not,  the  bailee  is  in  law  entitled  to  his  goods  as  against 
appellant,  to  whom  they  were  wrongfully  conveyed  by 
appellee. '* 

The  contention  that  the  appellees  were,  or  either  of 
them  was,  lawfully  in  possession  of  the  cat,  cannot  be 
sustained.  Both  the  appellees  well  knew  that  appel- 
lant owned  the  cat,  and  both  knew  that  Mrs.  Perrigo 
had  no  authority  to  sell  it,  conditionally  or  otherwise. 
The  contrary  is  not  claimed.  Miss  Welsh  testified:  *'I 
told  Mrs.  Woodard  that  she  must  understand  it  was 
a  possibility  that  Mrs.  Perrigo  would  ask  to  have  the 
cat  back,  if  her  daughter  was  not  perfectly  satisfied 
with  her  action  in  the  matter,  and  Mrs.  Woodard  paid 
the  money  with  that  understanding  of  course.'*  The 
evidence  also  shows  that  Mrs.  Woodard  knew  the  cat 
belonged  to  appellant.  Each  of  the  defendants  came 
wrongfully  into  the  possession  of  the  cat,  and  there- 
fore no  demand  before  bringing  suit  was  necessary 

^* Where  one's  property  has  been  disposed  of  by 
the  one  having  it  in  charge,  without  authority,  the 
owner  may  bring  replevin  for  it  without  a  previous 
demand."  Coffey  on  Replevin,  sec.  512,  citing  Trudo 
V.  Anderson,  10  Mich.  357,  and  Ballon  v.  O'Brien,  20 
ib.  304,  which  cases  fully  support  the  text. 

In  Clark  v.  Lewis,  35  HI.  420,  the  defendant  had 
purchased  a  horse  from  a  pound-master  who  sold  him 
without  lawful  authortiy.  The  owner  of  the  horse 
brought  suit  in  replevin  against  the  purchaser.  The 
owner  recovered  in  the  trial  court,  and  the  purchaser 
sued  out  a  writ  of  error.  It  was  contended  that  a 
proper  demand  should  have  been  made  before  bring- 
ing suit,  but  was  not,  in  respect  to  which  the  court  say : 
**  Plaintiff  in  error  having  acquired  no  title  to  the 
property  by  his  purchase,  his  possession  was  wrongful. 
Being  wrongfully  in  possession,  a  demand  was  un- 
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necessary/^  The  case  is  cited  with  approval  and  the 
same  rule  announced  in  Tuttle  v.  Eobinson,  78  HI. 
334.  It  was  also  so  held  in  Oswald  v.  Hutchinson,  26 
m.  App.  273,  Hartman  v.  Loptien,  93  i6.  472,  and 
Schwamb  Lumber  Co.  v.  Schaar,  94  ib.  544. 

Mr.  and  Mrs.  Taylor  each  testified  that  the  cat  was 
worth  $150.  B.  W.  Stratton,  who  saw  the  cat  at  a 
national  show,  where  he  was  one  of  the  judges,  testified 
that  he  was  worth  $125;  one  witness  testified  that  he 
was  worth  $130,  and  one  $100.  Mr.  Taylor  testified 
that  when  he  called  with  the  oflScer  who  had  the  writ, 
which  was  about  7  or  7:30  o'clock  p.  m.,  Mrs.  Woodard 
told  him,  before  he  saw  the  cat,  that  he  was  '*very  sick 
and  going  to  die,  if  not  already  dead,'*  and  that  he 
found  him  in  Mrs.  Woodard 's  kitchen,  dirty,  vomiting, 
and  with  his  nose  on  the  ground,  and  unable  to  get  up. 
After  taking  him  to  the  hotel  where  witness  was  stop- 
ping, he  called  a  veterinary,  who  arrived  at  the  hotel 
about  10 :30  in  the  morning,  and  treated  the  cat ;  but  the 
cat  died  the  next  morning  between  one  and  two  o'clock 
A.  M.  The  veterinary  testified  that  he  made  a  post 
mortem  and  found  a  condition  of  inanition  and  starva- 
tion, resulting  from  an  obstruction  of  the  large  intes- 
tine, producing  blood  poisoning.  Appellant  was  entitled 
to  recover  as  damages  the  difference  between  the  value 
of  the  cat  when  Miss  Welsh  got  possession  of  it,  and 
its  value  when  taken  on  the  writ.  At  the  latter  time  he 
was  clearly  of  no  value.  In  view  of  the  evidence  we 
think  $100  a  fair  estimate  of  the  damages.  Appel- 
lant's counsel  claim  »that  the  damages  should  include 
the  expenses  of  Mr.  Taylor,  incurred  in  trying  to  find 
the  cat,  etc.,  but  this  we  cannot  concede. 

The  case  was  tried  before  the  judge  without  a  jury, 
and  we  can  perceive  no  good  reason  for  sending  it  back 
to  the  trial  court  for  another  trial,  on  probably  the 
same  evidence.  The  judgment  will  be  reversed  and 
judgment  will  be  entered  here  in  favor  of  the  appellant 
and  for  $100  damages,  appellant  to  recover  her  costs 
in  this  court  and  in  the  Superior  Court  of  Cook  county. 

Reversed  and  judgment  here. 
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John  B.  Newton  t.  A.  L  Clarke. 
Oen.  No.  13,323. 

1.  Demubbeb — i€hat  waives  action  of  court  in  overruling.  Plead- 
ing to  a  declaration  waives  any  error  in  the  action  of  the  court  in 
overniling  a  demurrer  to  such  declaration. 

2.  Common  counts — what  essential  to  admissibility  of  promissory 
note  under.  A  promissory  note  is  not  admissible  under  the  common 
counts  without  proof  of  the  signature  of  the  maker.  Such  a  note 
likewise  is  not  admissible  under  a  special  count  declaring  thereon 
without  proof  of  the  averments  of  such  special  count. 

3.  Pbomissobt  note — what  establishes  prima  fade  case  in  action 
upon.  In  the  absence  of  a  verified  denial  of  execution,  the  produc- 
tion of  a  promissory  note,  without  more,  makes  a  prima  facie  case. 

4.  Promissory  note — when  defenses  of  want  of  failure  of  con- 
sideration do  not  lie.  A  promissory  note,  the  consideration  for 
which  is  the  plaintifT's  promise  to  do  a  particular  thing,  is  not  de- 
fensible either  upon  the  want  of  or  a  failure  of  consideration  where 
such  plaintifT  fails  to  keep  such  promise. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Axel  Chytbaus,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1906.  Affirmed.  Opinion  filed  De- 
cember 6,  1907. 

Mybr  S.  Emrich,  for  appellant. 
Alfred  Livingston,  for  appellee. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  by  the  defendant  from  a  judg- 
ment on  a  directed  verdict  for  the  plaintiff  in  an  ac- 
tion of  assumpsit  on  the  following  promissory  note: 

^'$500.  Chicago,  December  29,  1903. 

May  10,  1904,  after  date  I  promise  to  pay  to  the 
order  of  myself  five  hundred  and  no/100  dollars  at 
Chicago.  Value  received,  with  interest  at  the  rate  of 
7  per  cent,  per  annum  after  maturity. 

John  B.  Newton. 
(Indorsed  on  the  back  thereof)  John  B.  Newton, 

T.  L,   MOEAN." 
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The  original  declaration  contains  a  special  count 
and  the  common  coimts.  The  special  connt  avers 
that  defendant  made  his  promissory  note  in  writing, 
delivered  the  same  to  the  plaintiff  and  thereby  **  prom- 
ised to  pay  to  the  order  of  himself,  by  the  name,  style 
and  description  of  Chicago,  Illinois,  December  2ft, 
1903,  May  10,  1904,  after  date  I  promise  to  pay  to 
the  order  of  myself  five  hundred  and  no/100  dollars 
at  Chicago,  value  received,  with  interest  at  the  rate  of 
seven  per  cent,  per  annum  after  maturity.  (Signed) 
John  B.  Newton,  indorsed  on  the  back  thereof  John 
B.  Newton,  T.  L.  Moran,'^  and  then  avers  that  the  de- 
fendant indorsed  and  delivered  the  note  to  Moran,  and 
that  Moran  delivered  it  to  plaintiff. 

The  plaintiff  filed  two  additional  special  counts. 
The  first  avers  the  making  and  indorsement  of  the 
note  by  the  defendant,  thd  delivery  of  the  note  thus 
indorsed  to  the  plaintiff  and  defendant's  failure  to  pay 
the  same,  etc.  The  defendant  pleaded  to  the  addi- 
tional counts  the  following  plea: 

**And  for  a  further  plea  in  this  behalf,  the  defend- 
ant says  that  the  plaintiff  ought  not  to  have  his  afore- 
said action  against  him,  the  defendant,  because  he 
says  that  the  several  supposed  causes  of  action  in  the 
said  additional  counts  mentioned  are  one  and  the 
same,  to-wit :  the  supposed  cause  of  action  in  the  said 
first  count  mentioned,  and  not  different  causes  of  ac- 
tion, and  that  the  said  supposed  promissory  note  in 
that  count  mentioned  was  made  by  the  defendant  and 
delivered  to  the  plaintiff,  upon  the  specific  undertaking 
of  the  plaintiff,  in  consideration  therefor  to  deliver  to 
the  defendant  certain  shares  of  stock,  but  neverthe- 
less the  plaintiff  wholly  failed  in  that  regard  lo  de- 
liver to  the  defendant  said  shares  of  stock,  or  any 
part  thereof,  and  that  the  defendant  did  not  receive 
from  the  plaintiff  anything  of  value,  of  any  nature  or 
description  whatsoever,  for  the  said  supposed  promis- 
sory note  herein  set  forth,  and  so  the  defendant  says 
that  the  said  supposed  promissory  note  was  made  witl> 
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out  any  good  or  valuable  consideration,  and  this  he, 
the  defendant,  is  ready  to  verify.'' 

Defendant  pleaded  to  the  first  count  of  the  original 
declaration,  and  the  ruling  of  the  court  in  overruling 
his  demurrer  to  that  count  is  not  before  us  for  review. 
The  note  was,  on  its  production  by  the  plaintiff,  ad- 
mitted in  evidence  over  the  objection  of  the  defendant, 
without  proof  of  the  signature  of  the  maker,  or  of  the 
averments  of  the  first  special  count.  It  was  not  ad- 
missible under  the  first  special  count  without  proof  of 
the  averments  of  that  count.  Bonner  v.  Gordon,  63 
m.  443.  It  was  not  admissible  under  the  common 
counts  without  proof  of  the  signature  of  the  maker. 
Hall  V.  Freeman,  59  111.  55. 

The  defendant  filed  no  verified  plea.  The  first  ad- 
ditional count  is  a  good  count  upon  the  note,  and  it  was 
admissible  under  that  count,  upon  its  production  with- 
out other  evidence.  It  will  be  presumed,  therefore, 
that  it  was  admitted  under  that  count.  The  introduc- 
tion of  the  note  made  a  prima  facie  case  for  the  plaint- 
iff. The  burden  of  proving  the  averments  of  his  plea 
above  set  forth  was  upon  the  defendant. 

The  only  evidence  tending  to  prove  the  special  plea 
was  the  testimony  of  the  defendant  that  Moran  pro- 
posed to  him  that  if  he  would  take  500  shares  of  stock 
in  some  oil  company,  "so  that  he  could  make  a  show- 
ing to  the  people,  at  the  time  the  note  was  due  and 
paid  for,  I  need  not  take  over  a  hundred  shares  if  I 
did  not  want  to.  I  executed  the  note  then  and  there 
to  myself  and  gave  it  to  Moran ;  the  stock  was  not  to 
be  delivered  until  the  note  was  paid  and  I  have  never 
seen  anything  of  the  stock  or  anything  else.  •  •  • 
Q.  When  were  you  to  get  the  stock  and  when  were 
you  to  pay  the  note?  A.  In  six  months,  at  the  time 
the  note  was  due.  When  I  was  to  pay  the  note  I  was 
to  get  the  stock.'' 

The  plaintiff  apparently  treated  the  plea  as  one  set- 
ting up  both  a  want  of  consideration  and  a  total  fail- 
ure of  consideration,  for  the  replication  is  precludi 
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non,  "because  he  says  that  the  said  promissory  note 
was  made  for  a  good  and  valuable  consideration,  and 
that  the  consideration  did  not  wholly  fail,  as  the  de- 
fendant has  above  alleged,  etc.,''  concluding  to  the 
country.  Taking  the  view  most  favorable  to  the  de- 
fendant, assuming  that  his  plea  avers  both  that  the 
note  was  made  without  consideration,  and  that  the 
consideration  therefor  had  wholly  failed,  both  allega- 
tions were  traversed  by  the  replication,  and  the  ques- 
tion is  presented  whether  the  evidence  tended  to  prove 
either  allegation.  Upon  defendant's  own  testimony, 
the  promise  of  Moran  to  deliver  to  him  shares  of  stock 
in  an  oil  company  was  the  consideration  for  the  note. 
The  misfortune  of  the  defendant  is  not  that  he  did  not 
have  Moran 's  promise  or  that  anything  has  occurred 
to  prevent  his  recovery  for  breach  of  such  promise, 
but  merely  that  he  has  not  received  the  benefit  from 
the  promise  which  he  was  authorized  to  expect.  The 
question  here  presented  was  before  the  Supreme  Court 
in  Gage  v.  Lewis,  68  HI.  604.  In  that  case  the  plaint- 
iff was  the  obligee  in  the  bond  declared  on,  and  the 
question  arose  upon  demurrer  to  the  plea,  and  in  the 
opinion  Mr.  Justice  Scholfield  said  (p.  616):  "In 
other  words,  he  signed  the  bond  upon  the  faith  of.  a 
contract  with  the  plaintiff,  which  the  plaintiff  has 
since  failed  to  keep.  The  case  would,  in  principle, 
have  been  nowise  different  had  plaintiff  agreed  to  have 
paid  him  a  sum  of  money  by  a  given  day,  in  considera- 
tion of  his  signing  the  bond,  and  when  the  day  arrived 
failed  to  make  payment.  It  could  scarcely  be  claimed 
in  such  a  case,  while  the  defendant  would  have  Had 
his  remedy  upon  his  contract,  that  there  was  no  con- 
sideration, or  that  it  had  failed. 

**The  case  is  plainly  distinguishable  from  the 
class  of  cases  where,  in  the  sale  and  delivery  of  per- 
sonal property,  or  the  purchase  of  real  estate,  the 
title  fails,  it  is  held,  that  such  failure  may  be  inter- 
posed as  a  defense  to  a  suit  brought  for  the  recovery 
of  the  purchase  money.    In  those  cases  the  considera- 
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tion  is  the  title  to  the  property,  while  here  it  is  the 
representation  and  promise  of  the  party  to  do  an  act 
in  the  future.  The  principle  is  clearly  and  concisely 
stated  in  1  Parsons  on  Notes  and  Bills,  203,  thus: 
*We  must,  however,  discriminate  between  a  failure  of 
consideration  and  a  failure  of  benefit  resulting  frpm  it. 
A  promises  B  to  do  a  certain  thing,  and  B  makes  his 
note  to  A  in  consideration  of  this  promise.  Then  A 
fails  entirely  to  perform  his  promise,  but  sues  B  on 
his  note.  If  B  retains  A's  promise,  or  if  the  contract 
is  such  that  A  is  always  and  permanently  held  on  his 
promise,  B  cannot  defend  against  the  note  on  the 
ground  of  a  failure  of  consideration ;  but  if  B  cancels 
A's  promise,  and  A  accepts  this,  the  contract  is  so 
far  canceled  and  annulled,  and  then  the  consideration 
for  the  note  fails.'  See  also  Willets  v.  Burgess,  34 
111.  498.'' 

We  think  that  the  evidence  does  not  tend  to  prove 
either  that  the  note  sued  on  was  made  without  con- 
sideration, or  that  the  consideration  therefor  had 
failed,  and  that  the  court  did  not  err  in  directing  a 
verdict  for  the  plaintiff. 

The  judgment  of  the  Superior  Court  will  be  af- 
firmed. 

Affirmed. 


People  of  the  State  of  Illinois,  ex  reL  Morltz  Friend 
et  aL,  T.  William  A.  WIeboldt  et  aL 

Oen.  No.  13,643. 

1.  Mandamus — when  does  not  lie  to  compel  city  to  remove  olh 
Htruction  from  vacated  alley.  Held,  that  mandamus  was  properly 
refused  where  the  petition  sought  to  compel  a  city  and  individual 
defendants  to  remove  an  obstruction  from  an  alley  which  had  been 
formally  vacated  by  ordinance. 

2.  Mandamus — discretionary  power  of  courts  with  respect  to  ordi- 
nance. The  writ  of  mandamus  is  not  a  writ  of  absolute  right,  but 
is  a  writ  to  be  granted  or  withheld  in  the  exercise  of  a  sound  Ju- 
dicial discretion  in  view  of  all  the  circumstances. 
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3.  Obdinance — Tiato  far  courts  may  consider.  The  motives  of  a 
council  in  passing  an  ordinance  are  not  the  subject  of  Judicial  in- 
quiry, but  the  purpose  of  the  ordinance  is  a  proper  subject  of  such 
inquiry. 

Mandamus,  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Geoboe  A.  Cabpenteb,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1907.  Affirmed.  Opinion  filed 
December  24,  1907. 

Winston,  Lowt  &  McGinn,  for  appellants. 

Clyde  L,  Day  and  Gboegb  W.  Milleb,  Loesch,  Sco- 
FiELD  &  LoEscH,  f 01  appellees ;  Edward  J.  Beundagb,  of 
counsel. 

Mb.  Pbesiding  Justice  Bakeb  delivered  the  opinion 
of  the  court. 

The  city  of  Chicago,  July  20,  1903,  passed  an  ordi- 
nance which  provided  that  a  certain  part  of  a  certain 
alley  in  said  city  be  vacated.  Appellants  filed,  March 
7, 1906,  in  the  Circuit  Court,  a  petition  against  the  city 
of  Chicago,  certain  oflScers  thereof,  and  Wieboldt  and 
Hansen,  defendants,  for  a  writ  of  mandamus  to  compel 
said  defendants  to  remove  an  obstruction  from  that 
part  of  said  alley  which  the  ordinance  in  terms  vacated. 

The  defendants  filed  answers,  to  which  petitioners 
filed  replications.  The  cause  was  submitted  to  the 
court  upon  an  agreed  statement  of  facts  and  a  final 
judgment  rendered  dismissing  the  petition,  from  which 
judgment  petitioners  appealed. 

The  block  in  question  is  bounded  by  Milwaukee  ave- 
nue, Ashland  avenue,  Bauwan  street  and  Elk  street. 
Milwaukee  avenue  and  Bauwan  street  run  parallel  with 
each  other  and  about  216  feet  apart.  The  alley  in 
question,  as  originally  laid  out,  ran  through  the  block 
parallel  with  said  avenue  and  street  from  Elk  street  to 
Ashland  avenue.  Wieboldt  was,  when  the  ordinance 
was  passed,  the  owner  of  lots  5  to  10  and  44  to  50, 
in  said  block,  lots  5  to  10  fronting  on  Bauwan  street, 
and  lots  44  to  50  on  Milwaukee  avenue,  and  said  lots 
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5  to  10  lying  directly  across  the  alley  from  said  lots 
45  to  50.  He  then  was  the  owner  of  a  large  building 
on  said  lots  fronting  on  Milwaukee  avenue,  and  of 
another  building  on  lots  6  and  7  fronting  on  Bauwan 
street,  in  which  buildings  Wieboldt  and  Hansen  car- 
ried on  a  department  store.  The  part  of  the  alley 
vacated  was  that  part  between  lots  6,  7,  8,  9  and  part 
of  10  and  the  lots  of  Wieboldt  directly  across  the 
alley.  The  ordinance  provides  that  Wieboldt  shall 
accept  the  same  within  thirty  days,  and  further  pro- 
vides that,  *'in  consideration  of  the  vacation  of  said 
alley  and  in  lieu  thereof,''  the  said  Wieboldt  shall 
dedicate  for  public  alleys  the  southeasterly  sixteen  feet 
of  lot  5  and  the  southeasterly  sixteen  feet  of  lot  10; 
and  as  a  further  consideration  for  the  vacation  of  said 
alley  and  the  right  thereunder  granted  to  said  Wie- 
boldt, said  Wieboldt  is  required  to  pay  one-fourth  of 
the  expense  of  paving  with  brick  pavement  part  of 
Bauwan  street ;  and  as  a  further  consideration  for  the 
privileges  conferred  by  this  ordinance,  said  Wieboldt 
shall  pay  to  the  city  $100  annually,  and  execute  a 
bond  in  the  sum  of  $5,000  conditioned  upon  his  carry- 
ing out  the  provisions  of  said  ordinance  and  hold  the 
city  harmless  from  damages  by  reason  of  the  passage 
and  enforcement  of  the  same.  Wieboldt  accepted  the 
ordinance  and  has  complied  with  its  provisions.  He 
dedicated  to  the  public  for  public  alleys  those  portions 
of  lots  5  and  10  which  the  ordinance  provided  he  should 
dedicate,  the  city  accepted  the  same  and  the  alleys  so 
dedicated  have  since  been  used  by  the  public. 

In  1903,  after  the  passage  of  said  ordinance,  the 
acceptance  of  the  same  by  Wieboldt  and  the  dedication 
of  said  two  alleys  by  him,  Wieboldt,  under  a  permit 
granted  him  by  the  city,  constructed  a  large  building 
on  said  lots  8,  9,  that  part  of  10  not  dedicated  for 
an  alley,  and  that  part  of  said  alley  vacated  in  terms 
by  said  ordinance,  and  thereby  connected  said  new 
building  with  his  said  old  buildings  and  made  one  con- 
tinuous building,  which  has  since  been  occupied  as  a 
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store  by  Wieboldt  and  Hansen.  Said  new  building  cost 
Wieboldt  $40,000. 

The  present  alleys  afford  access  to  the  rear  of  every 
lot  in  the  block  except  those  covered  by  said  building, 
but  to  pass  from  Elk  street  to  Ashland  avenue  one 
must  follow  the  old  alley  to  lot  5,  then  go  through 
the  new  alley  to  Bauwan  street,  along  Bauwan  street 
to  the  entrance  to  the  new  alley  which  was  formerly 
a  part  of  lot  10,  along  that  alley  to  its  intersection 
with  the  old  alley  and  along  that  alley  to  Ashland 
avenue. 

A  municipal  corporation  has  power  to  vacate  an 
alley.  It  has  no  power  to  license  or  permit  an  ob- 
struction in  a  street  or  alley.  The  cases  relating  to 
obstructions  of  an  existing  street  or  alley  have  no  ap- 
plication to  the  question  here  presented,  which  relates 
to  the  right  to  compel  the  removal  of  an  obstruction  in 
that  part  of  an  alley  which  has  in  terms  been  vacated 
by  ordinance. 

.The  motives  of  the  council  in  passing  the  ordinance 
in  question  are  not  the  subject  of  judicial  inquiry,  but 
the  purpose  of  the  ordinance  is  a  subject  of  such  in- 
quiry. 

We  do  not  think  that  the  facts  agreed  upon  in  this 
case  warrant  the  conclusion  that  the  ordinance  was 
passed  for  the  sole  purpose  of  enabling  Wieboldt  to 
occupy  that  part  of  the  alley  vacated.  It  required  Wie- 
boldt to  dedicate  and  he  did  dedicate  ^wo  new  alleys. 
Whether  the  alleys  so  dedicated,  taken  in  connection 
with  Bauwan  street  and  those  parts  of  the  old  alley  not 
vacated,  were  as  useful  and  beneficial  to  the  public  as 
the  old  alley  was,  we  think,  a  question  for  the  council. 
The  rights  of  the  public  were  not  lost  sight  of.  Wie- 
boldt was  required  not  only  to  dedicate  the  two  new 
alleys,  but  to  pave  a  part  of  Bauwan  street  and  to 
pay  to  the  city  $100  per  annum. 

The  ordinance  was  an  aflSrmative  act  by  the  council 
of  the  city  of  Chicago  under  which  the  situation  has 
been  changed,  permanent  improvements  made,  money 
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paid  to  the  city  and  other  money  expended  in  paying  a 
public  street  of  the  city.  The  relators  cannot  demand 
the  writ  of  mandamus  as  an  absolute  right,  but  it  is  to 
be  granted  or  withheld  in  the  exercise  of  a  sound  judi- 
cial discretion  in  view  of  all  the  circumstances. 

In  view  of  all  the  facts  and  circumstances,  we  think 
the  court  did  not  err  in  denying  the  writ,  and  the  judg- 
ment will  be  affirmed. 

Affirmed. 


Anna  Alchenburger  et  al.  t.  Freundschaft  Lodge  No. 
72,  D.  0.  H.,  et  al. 

Oen.  No.  13,564. 

SccBET  BOGiETT — When  secedCTs  from,  not  entitled  to  fund  of.  Mem- 
bers of  a  lodge  who  secede  therefrom  and  form  another  organization 
have  no  right  to  the  funds  of  such  lodge  if  the  same  represents  a 
branch  of  a  larger  organization  to  which  it  owes  allegiance,  where 
such  lodge  continues  in  existence,  recognized  by  the  larger  organiza- 
tion, with  enough  members  to  constitute  a  lodge — its  proceedings 
being  regular. 

Bill  for  injunction.  Appeal  from  the  Superior  Court  of  Ck>ok 
county;  the  Hon.  Mabcub  Kavanagh,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1907.  Decree  modi- 
fled.    Opinion  flled  December  24,  1907. 

Ammen,  Humphrey  &  Joynbb,  for  appellants. 

Sol.  Lbvisohn,  for  appellees ;  Israel  Cowek,  of  coun- 
sel. 

Mb.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court. 

The  controversy  in  this  case  is  over  the  funds,  rec- 
ords and  property  of  Freundschaft  Lodge,  No.  72, 
Deutscher  Orden  der  Harugari,  known  as  D.  0.  EL, 
on  September  18,  1904,  and  the  right  of  said  lodge  or 
any  of  the  complainants  to  an  injunction  restraining 
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Frenndschaft  Lodge,  No.  1,  Hertha  Schwestern  von 
Ulinois,  known  as  H.  S.  I.,  and  the  other  defendants 
from  using  or  employing  the  words  ^*  Freundschaft 
Lodge,"  *' Hertha  Schwestern"  or  ^^ Hertha." 

Fredericka  Beyer  filed  in  the  Superior  Court  her 
amended  bill  of  interpleader,  alleging  that-  funds  of 
said  lodge  amounting  to  about  $2,000  were  in  her  pos- 
session; that  a  large  number  of  the  members  of  said 
lodge  had  seceded  therefrom  and  incorporated  a  lodge 
under  the  name  of  Freundschaft  Lodge,  No.  1,  Hertha 
Schwestern  von  Hlinois;  that  both  of  said  lodges 
clauned  said  funds.  The  defendants  to  said  bill  of 
interpleader  were  both  of  said  lodges  and  the  members 
of  each  respectively  by  name. 

October  5,  1904,  said  Freundschaft  Lodge,  No.  72, 
D.  0.  H.,  filed  its  bill  of  complaint  against  said  Freund- 
schaft Lodge,  No.  1,  H.  S.  L,  and  others,  and  an  answer 
to  the  bill,  a  cross-bill,  an  answer  thereto  were  filed. 
A  stipulation  was  entered  into  and  filed  in  the  cause, 
which  provides  that  said  Freundschaft  Lodge,  No.  72, 
D.  0.  H.,  fifteen  members  thereof  therein  named,  the 
United  States  Grand  Lodge,  D.  0.  H.,  and  the  Grand 
Lodge  of  Illinois,  D.  0.  H.,  shall  be  deemed  and  treated 
as  complainants  in  the  original  bill  and  defendants  to 
the  cross-bill;  that  said  Freundschaft  Lodge,  No.  1, 
H.  S.  I.,  and  ninety-seven  members  thereof  therein 
named  shall  be  deemed  and  treated  as  defendants  to 
the  original  bill  and  complainants  in  the  cross-bill; 
that  all  questions  of  pleading  shall  be  waived;  that 
all  proofs  shall  be  ^'admitted  and  considered  by  the 
court  that  would  be  admissible  under  any  bill  or  cross- 
bill or  answer  or  petition,  whether  original  or  amended, 
or  supplemental  or  intervening,  or  in  any  other  form, 
that  might  be  filed  in  said  suit,  and  the  hearing  and 
decision  and  decree  of  the  court  shall  be  upon  the 
facts  thus  shown,  without  reference  to  any  question 
or  questions  of  pleading  whatsoever,  and  such  relief 
may  be  granted  as  may  be  warranted  by  the  proof, 
irrespective  of  any  and  every  question  of  pleading." 
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The  stipulation  does  not  mention  the  bill  of  inter- 
pleader, but  the  decree  orders  that  said  Beyer  suit, 
No.  239,566,  be  consolidated  and  heard  with  said  cause, 
and  that  all  questions  involved  therein  be  determined 
by  the  decree  in  said  cause. 

The  decree  gives  to  said  Freundschaft  Lodge,  No. 
72,  D.  0.  H.,  the  property  and  funds  in  controversy, 
enjoins  the  defendants  from  employing  the  name 
''Freundschaft  Lodge'*  or  the  name  of  ''Hertha 
Schwestem"  or  ''Hertha''  in  any  combination  what- 
ever, dismisses  for  want  of  equity  the  cross-bill,  and 
the  defendants  appealed. 

From  1860  to  1869  there  were  in  the  United  States 
two  voluntary  associations,  each  with  a  United  States 
grand  lodge  and  certain  state  grand  lodgesj  the  one 
known  as  the  ''Ancient  Order  of  Harugari,'*  the  other 
as  the  "Independent  German  Order  of  Harugari.**  In 
January,  1869,  the  two  associations,  or  orders,  if  it 
can  be  said  that  there  were  in  the  United  States  be- 
fore *such  union  two  orders  of  Harugari,  were  merged 
and  united  into  an  order  under  the  name  of  the 
"Deutscher  Order  der  Harugari.'*  Since  said  union 
there  has  been  but  one  United  States  grand  lodge  of 
Harugari,  the  Grand  Lodge  of  the  Order  D.  0.  H. 
The  United  States  Grand  Lodge,  D.  0.  H.,  has  never 
been  incorporated,  but  remains  in  existence  as  the 
supreme  grand  lodge  of  the  order  in  the  United  States, 
to  which  all  state  grand  lodges  are  subject. 

The  "Lidependent  German  Order  of  Harugari" 
granted  a  charter  to  the  Illiuois  grand  lodge  of  that 
order  October  7,  1863,  under  which  charter  an  Illinois 
grand  lodge  was  organized,  which  met  from  year  to 
year  under  that  name,  up  to  1869. 

March  26,  1869,  the  legislature  of  Illinois  granted  a 
charter  to  certaiu  persons  to  become  a  corporation 
under  the  name  of  "The  Grand  Lodge  of  the  Inde- 
pendent German  Order  of  Harugari  of  the  State  of 
Illinois."  The  "Independent  German  Order  of  Haru- 
gari" was,  by  the  union  of  the  two  United  States  grand 
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lodges,  in  January,  1869,  merged  in  the  Order  D.  0-  H., 
and  thereafter  ceased  to  exist  as  an  order.  We  think 
the  evidence  shows  that  the  grand  lodge  of  Illinois 
did  not  accept  at  its  meeting  in  Angust,  1869,  or  after- 
wards, the  special  charter,  but  remained,  until  incor- 
porated, under  the  general  law,  a  voluntary  associa- 
tion, and  as  such  voluntary  association  became  the  Illi- 
nois Grand  Lodge,  D.  0.  H.  It  has,  under  that  name, 
continued  to  meet  each  year  since  1869,  and  has  been 
and  is  recognized  by  the  United  States  Grand  Lodge, 
D.  0.  H.,  as  the  Illinois  Grand  Lodge  of  the  Order 
D.  0.  H. 

It  is  not  contended  that  there  have  been  at  any  time 
in  Illinois  two  associations  or  organizations,  each 
claiming  to  be  the  Illinois  Grand  Lodge,  D.  0.  H.  The 
controversy  as  to  the  Illinois  grand  lodge  of  the  order 
relates  only  to  the  question  of  the  incorporation  of  that 
lodge. 

In  1873  the  grand  lodge  of  Illinois  attempted  to  in- 
corporate under   the   general   law  by   the   name   of 
*' Grand  Lodge  of  the  German  Order  of  Harugari  of 
Hlbois/*    In  1877  it  caused  a  corporation  to  be  organ- 
ized  under  the  general  law  by  the  name  of  the  *'Gross- 
loge  des  Deutschen  Ordens  der  Harugari  des  Staates 
Illinois."    In  1886  proceedings  were  taken  to  consoli- 
date the  corporation  created  under  the  special  act  of 
1869,  with  the  corporation  created  under  the  general 
law  in  1877.    As  to  the  validity  or  eif  ect  of  the  attempts 
to  incorporate  the  grand  lodge  of  Illinois  under  the 
general  law,  or  of  the  consolidation  proceedings  had  in 
1886,  we  do  not  deem  it  necessary  to  inquire  or  deter- 
mine further  than  to  say  that,  in  our  opinion,  for  the 
reasons  already  stated,  the  consolidation  proceedings 
of  1886  do  not  confer,  either  upon  the  grand  lodge  of 
Illinois,  or  the  complainant  lodge,  the  special  powers 
and  privileges  mentioned  in  the  special  act  of  1869. 
The  rights  of  the  parties  to  this  controversy  to  the 
funds  and  property  in  question  depend  upon  the  law 
of  the  Order  D.  O.  H.,  and  not  upon  any  act  of  the 
legislature  of  Illinois. 
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Complainant  lodge  was  chartered  in  1895  by  the 
Grand  Lodge  of  Illinois,  D.  0.  H.,  under  authority 
conferred  on  that  lodge  by  the  United  States  Grand 
Lodge,  D.  0.  H.,  and  with  the  consent  of  the  United 
States  grand  lodg^.  It  owed  allegiance  to  the  grand 
lodge  of  the  state  and  to  the  United  States  grand  lodge. 
Each  member  of  the  lodge,  on  becoming  a  member, 
consented  to  be  governed  by  the  law  of  the  order,  and 
the  question  here  is  not  which  party  in  complainant 
lodge  had  the  majority  at  the  time  the  defendant  mem- 
bers thereof  seceded  from  said  lodge,  but  is,  which  is 
right  according  to  the  law  by  which  the  lodge  and  its 
members  consented  to  be  governed. 

The  Ilertha  grade  or  degree  for  women  was  pro- 
vided for  by  the  constitution  prescribed  by  the  United 
States  Grand  Lodge,  D.  O.  H.,  for  state  grand  lodges, 
which  provided,  in  substance,  that  the  provisions  of 
the  constitution  for  men's  lodges  should,  so  far  as 
applicable,  apply  to  Hertha  lodges.  Under  that  con- 
stitution, when  a  charter  of  a  subordinate  lodge  is  sur- 
rendered, it  is  the  duty  of  the  oflBcer  in  charge  of  the 
funds,  records  and  property  of  the  lodge  to  deliver 
the  same  to  the  state  grand  lodge,  and  it  is  the  duty 
of  the  state  grand  lodge  to  keep  such  funds  separate 
and  apart  from  the  funds  of  such  grand  lodge  for 
three  years,  within  which  time,  upon  petition  of  five 
or  more  former  members  of  such  lodge,  the  charter 
may  be  returned,  and  with  it  ''the  effects  which  said 
lodge  had  at  the  time  of  its  dissolution.'* 

September  18,  1904,  at  a  meeting  of  complainant 
lodge,  a  resolution  that  '*We  sever  our  connection  with 
the  Order  of  Harugari''  was  adopted  by  the  votes  of 
all  the  members  but  five,  according  to  the  minutes,  or 
six  or  seven,  according  to  the  testimony  of  some  wit- 
nesses. The  majority  then,  at  the  same  meeting,  or- 
ganized Freundschaft  Lodge,  No.  1,  and  elected  officers, 
and  afterwards  organized  and  incorporated  Freund- 
schaft Lodge,  No.  1,  Hertha  Schwestern  von  Illinois. 
Later  they,  with  others,  organized  and  incorporated 
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the  Illinois  Grand  Lodge  of  Hertha  Schwestern  von 
Illinois.  We  think  that  the  action  of  the  majority  was 
evidence  of  their  intention  to  withdraw  from  complain- 
ant lodge  and  from  the  Order  of  Hamgari,  that  by 
such  action  they  ceased  to  be  members  of  complainant 
lodge  and  of  the  Order  D.  0.  H. 

The  proceedings  of  the  minority  who  remained  mem- 
bers were,  so  far  as  they  appear,  regular.  Their  nimi- 
ber  exceeded  the  number  of  members  required  to  form 
a  lodge ;  they  at  once  elected  officers,  the  charter  was 
delivered  to  them  as  the  lodge,  and  they  have  ever 
since  been  recognized  by  the  grand  lodge  of  the  state 
and  by  the  Grand  Lodge  of  the  United  States,  D.  0.  H., 
as  Fruendschaft  Lodge,  No.  72,  D.  0.  H. 

We  think  that  the  chancellor  properly  held  that  com- 
plainant lodge  was  entitled  to  all  the  funds,  records 
and  property  of  said  lodge  at  the  time  of  the  separa- 
tion of  the  defendants  therefrom,  and  properly  dis- 
missed the  cross-bUl. 

So  much  of  the  decree  as  enjoined  the  defendants 
from  using  or  employing  the  name  of  '*Freundschaft 
Lodge,'*  or  the  name  of  *' Hertha  Schwestern''  or 
** Hertha"  cannot,  we  think,  be  sustained.  Complain- 
ants have  no  exclusive  right  to  either  the  word 
*'Freundschaft"  or  the  word  '^ Lodge,"  or  to  the  two 
in  combination,  or  to  the  word  *^ Hertha."  No  right 
of  complainants,  or  any  of  them,  was  violated  or  inter- 
fered with  by  giving  to  the  new  order  the  name 
*' Hertha  Schwestern  von  Illinois,"  or  to  the  new  lodge 
the  name  ''Freundschaft  Lodge,  No.  1,  H.  S.  I." 

So  much  of  the  decree  as  restrains  the  defendants 
from  ** employing  the  name  of  *Freundschaft  Lodge' 
or  the  name  of  'Hertha  Schwestern'  or  *  Hertha'  in  any 
combination  whatever"  will  be  reversed;  in  all  other 
things  the  decree  will  be  affirmed.  The  costs  of  this 
court  will  be  adjudged  against  the  appellees,  other 
than  the  United  States  Grand  Lodge,  D.  0.  H.,  and 
the  Illinois  Grand  Lodge,  D.  0.  H, 

Decree  modified. 

Yol.  CXXXYUI  14 
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Dayld  Sattler  t.  Walter  D.  Oliyer  et  aL 
Oen.  No.  13,579. 

1.  Recovebt — what  essential  to,  where  reliance  is  placed  upon 
executed  contract.  In  order  to  recover  under  an  executed  contract, 
it  is  essential  that  the  plaintiff  show,  upon  his  part,  full  performance 
of  such  contract. 

2.  Pbincipal  and  agent — when  contract  for  saJe  and  conveyance 
unauthorized.  A  contract  for  the  sale  and  conveyance  of  real  estate 
is  beyond  the  authority  of  the  agent  to  execute  where  it  makes  pro- 
vision with  respect  to  the  furnishing  of  an  abstract  or  a  guaranty 
policy,  etc.,  the  letter  of  authority  making  no  provision  therefor. 

3.  Real  estate  commissions — when  broker  not  entitled  to  recover. 
A  broker  is  not  entitled  to  recover  commissions  upon  a  sale  negoti- 
ated if  the  terms  of  sale  made  by  him  upon  behalf  of  his  principal 
are  in  excess  of  the  authority  conferred  upon  him  by  such  principal. 

Assumpsit  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Axel  Chttraus,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1907.  Reversed  with  finding  of 
facts.     Opinion  filed  December  24,  1907. 

EosENTHAL  &  Hamill,  f ot  appellant ;  Chables  Good- 
man, of  counsel. 

Todd  &  Morbison,  for  appellees. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court. 

In  an  action  of  assumpsit  by  appellees  against  ap- 
pellant to  recover  commissions  or  compensation  for 
services  alleged  by  them  to  be  due  to  them  from  ap- 
pellant for  selling  certain  real  estate  of  the  appellant, 
the  cause  was  submitted  to  the  court  and  a  judgment 
rendered  for  the  plaintiffs  for  $1,500  and  the  defend- 
ant appealed. 

Monday,  March  19,  1906,  the  following  instrument 
was  signed  by  defendant  and  delivered  to  the  plaint- 
iffs: 

**  March  19,  1906. 
Messrs.  Oliver  &  Company, 

110  Dearborn  St.,  Chicago; 

Dear  Sirs:    You  are  hereby  authorized  to  sell  my 
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State  Street  property— No.  1606-1608,  otherwise  de- 
scribed as  Lot  4,  in  Block  1,  in  Canal  Trustees'  New 
Sub.  of  the  Southeast  frac.  14  Sec.  21,  Township  39 
North,  Range  14,  East  of  the  3rd  P.  M.,  being  50  X 
150  feet  in  dimensions  at  the  price  of  $50,000.00,  pay- 
able 14  cash  balance  1,  2  and  3  years  at  5%  interest. 

In  case  of  a  sale  at  this  price  I  agree  to  pay  you 
the  siun  of  $1500.00  for  your  services. 

This  authority  is  good  for  one  week  from  date 
hereof. 

Yours  truly, 

David  Sattleb.^' 

As  early  as  Friday,  March  22,  Lawrence  Heyworth 
stated  to  plaintiffs  that  he  was  willing  to  purchase 
said  property  at  the  price  mentioned  in  said  instru- 
ment, but  did  not  want  his  name  disclosed.  He  sug- 
gested that  the  contract  be  made  with  his  chief  janitor, 
George  F.  Mahler,  and  Oliver  suggested  that  it  be 
made  with  Sprague  Moore,  an  employe  of  plaintiffs. 
A  contract  of  sale  between  defendant  and  Moore  was 
then  prepared  and  taken  to  defendant,  who  said  that 
he  would  have  the  instrument  examined  by  his  lawyer 
and  call  at  plaintiffs'  oflSce  at  one  o'clock.  He  did  not 
call  at  that  time  nor  until  some  days  afterwards. 
Saturday,  March  24,  Heyworth  sent  Mahler  to  plaint- 
iffs' oflBce  to  have  a  contract  made  with  Mahler  in 
place  of  Moore,  and  thereupon  a  written  contract  for 
the  sale  of  said  lands  by  defendant  to  Mahler  was 
prepared  by  plaintiffs,  signed  by  them  in  defendant's 
name  as,  **his  duly  authorized  agents,"  and  by  Mahler. 
The  fact  that  Heyworth  was  interested  in  said  con- 
tract or  that  Mahler  was  acting  for  him  was  not  dis- 
closed to  defendant  before  the  trial  of  this  cause. 

The  rights  of  the  parties  depend  upon  the  express 
contract  made  by  the  letter  of  defendant  of  March 
19,  and  its  acceptance  by  plaintiffs.  The  authority  of 
plaintiffs  to  act  for  defendant  is  derived  from  that 
contract  alone.  Plaintiffs  in  this  action  relied  upon 
an  executed  contract,  and  they  could  recover  only  by 
showing  a  full  performance  of  the  contract  on  their 
paa  Lawrence  v.  Ehodes,  188  111.  96. 
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The  letter  of  March  19  provides  that,  '4n  case  of  a 
sale  at  this  price,  I  agree  to  pay  you  $1,500  for  your 
services/* 

The  instrument  signed  March  24,  1906,  is  in  terms 
a  contract  between  defendant  and  Mahler.  It  is  im- 
material that  Mahler  may  have  been  acting  for  Hey- 
worth,  or  that  Heyworth  may  have  been  willing  to 
buy  the  property  at  the  price  and  upon  the  terms  pre- 
scribed in  the  letter  of  March  19.  Heyworth  was  in- 
formed by  telephone  of  the  signing  of  the  instrument 
March  24,  and  that  instrument  must  be  held  to  contain 
and  express  the  contract  of  purchase  he  was  willing 
to  enter  into.  The  contract  with  Mahler  has  never 
been  ratified  by  defendant.  On  the  contrary,  it  was 
promptly  repudiated  by  him,  on  the  ground,  among 
others,  that  it  differed  materially  from  the  contract 
of  sale  defendant  had  authorized ,  plaintiff s  to  make 
for  him  in  and  by  the  letter  of  March  19.  The  au- 
thority of  plaintiffs  under  that  letter  was  to  sell  the 
property  at  the  price  and  upon  the  terms  therein 
stated.  If  they  ever  made  a  sale  of  the  property  for 
the  defendant,  such  sale  was  made  in  and  by  the  in- 
strument executed  March  24.  If  that  instrument  was 
not  within  their  authority,  was  not  binding  upon  de- 
fendant, then  plaintiffs  made  no  sale  of  defendant's 
property  and  had  no  right  of  action  against  him  for 
any  services  they  may  have  rendered  in  attempting  to 
effect  such  sale. 

In  passing  upon  the  question  whether  the  instru- 
ment of  March  24  was  binding  upon  the  defendant,  we 
shall  only  consider  the  question  whether  it  was,  in  its 
provisions,  such  a  contract  of  sale  as  the  plaintiffs 
were  authorized  to  make  for  defendant  by  his  letter 
of  March  19.  The  letter  contains  ten  printed  lines, 
the  contract  covers  four  printed  pages.  We  shall  not 
attempt  to  state  all  of  its  provisions,  which  we  think 
are  not  within  the  authority  given  by  defendant  to 
plaintiffs.  The  authority  given  to  plaintiffs  was  to 
sell  said  property,  **at  the  price  of  $50,000,  payable 
1/4  cash,  balance  in  1,  2  and  3  years  at  5%  interest." 
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The  contract  recites  that  Mahler  has  paid  $2,000  as 
earnest  money  and  agrees  to  pay  **  within  five  days 
after  the  title  has  been  examined  and  fonnd  good,  or 
accepted  by  him,  said  insurance  premium  and  the 
further  sum  of  ten  thousand  five  hundred  ($10,500.00) 
Dollars,  at  the  office  of Chicago,  pro- 
vided a  good  and  sufficient  general  warranty  deed, 
conveying  to  said  purchaser  a  good  and  merchantable 
title  to  said  premises  (subject  as  aforesaid),  shall 
then  be  ready  for  delivery.  The  balance  to  be  paid 
as  follows:  Twelve  thousand  five  hundred  (12,500) 
dollars  on  or  before  one  (1)  year  from  date  of  de- 
livery of  deed.  Twelve  thousand  five  hundred  (12,500) 
dollars  on  or  before  two  (2)  years  from  date  of  de- 
livery of  deed;  twelve  thousand  five  hundred  (12,500) 
dollars  on  or  before  three  years  from  date  of  delivery 
of  deed  with  interest  frotn  the  date  of  delivery  of 
deed  at  the  rate  of  five  (5)  per  cent.*^ 

It  further  provides:  "Should  said  purchaser  fail 
to  perform  this  contract  promptly  on  his  part,  at  the 
time  and  in  the  manner  herein  specified,  the  earnest 
money  paid  as  above,  shall,  at  the  option  of  the  vendor, 
be  retained  by  the  vendor  as  liquidated  damages,  and 
this  contract  shall  thereupon  become  and  be  null  and 
void.  Time  is  of  the  essence  of  this  contract,  and 
of  all  the  conditions  hereof,**  although  there  is  no 
mention  of  liquidated  damages  in  the  letter  of  au- 
thority. 

It  further  provides  that,  ''A  complete  merchantable 
Abstract  of  Title,  or  merchantable  copy,  brought  down 
to  date  hereof,  or  merchantable  Guaranty  Policy, 
shall  be  furnished  by  the  vendor  within  a  reasonable 
time,  which  abstract  shall,  upon  the  consummation  of 
this  sale,  remain  with  the  vendor,  or  his  assigns,  as 
part  of  his  security,  until  the  deferred  installments 
are  fully  paid.  The  purchaser  or  his  attorney,  if  an 
abstract  or  copy  be  furnished,  shall,  within  ten  days 
after  receiving  such  abstract,  deliver  to  the  vendor 
or  his  agent,  (together  with  the  abstract),  a  note  or 
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memorandum  in  writing,  signed  by  him  or  his  attor- 
ney, specifying  in  detail  the  objections  he  makes  to 
the  title,  if  any;  or  if  none,  then  stating  in  substance 
that  the  same  is  satisfactory..  In  case  material  de- 
fects be  found  in  said  title,  and  so  reported,  then  if 
such  defects  be  not  cured  within  sixty  days  after  such 
notice  thereof,  this  contract  shall,  at  the  purchaser's 
option,  become  absolutely  null  and  void,  and  said  ear- 
nest money  shall  be  returned,"  although  there  is  no 
mention  of  either  abstract  or  guaranty  policy  in  the 
letter  of  authority. 

It  further  provides  that,  "This  contract  and  the 
said  earnest  money  shall  be  held  by  Oliver  &  Com- 
pany for  the  mutual  benefit  of  the  parties  concerned, 

and  after  the  consummation  of  the  sale he shall 

be  at  liberty  to  retain  the  cancelled  contract  perma- 
nently ;  and  it  shall  be  the  duty  of  said  Oliver  &  Com- 
pany in  case  said  earnest  money  be  retained  as  herein 
provided,  to  apply  the  same,  first,  to  the  payment  of 
any  expenses  incurred  for  the  vendor  by  his  agent  in 
said  matter,  and  second,  to  the  payment  to  vendor's 
broker  of  a  commission  of  $1,500  for  his  services  in 
procuring  this  contract  rendering  the  overplus  to  the 
vendor." 

All  of  the  provisions  of  said  contract  above  set 
forth  are,  in  our  opinion,  outside  of  the  authority  con- 
ferred upon  plaintiflFs  by  the  letter  of  authority. 

In  Monson  v.  King,  144  HI.  248,  the  authority  was 
to  sell  for  one-half  cash,  balance  in  one,  two  and  three 
years,  with  interest  at  six  per  cent.;  and  it  was  held 
that  such  authority  did  not  authorize  the  making  of  a 
contract  by  which  such  payments  might  be  made  on  or 
before  such  times,  at  the  option  of  the  purchaser,  and 
that  the  owner  of  the  land,  "had  the  right  to  pre- 
scribe the  terms  upon  which  his  land  should  be  sold, 
and  having  done  so,  in  express  terms  the  stipulation 
must  be  substantially  followed."  To  same  effect  are: 
Kozel  V.  Dearlove,  144  111.  23;  Hoyt  v.  Shipherd,  70 
id.  309;  Speer  v.  Craig,  16  Colorado,  478. 
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In  Baekema  v.  Searle,  116  Iowa  374,  where  Snyders, 
the  agenty  inserted  on  an  alleged  contract  of  sale  a 
provision  that  the  owner,  his  principal,  should  furnish 
an  abstract  of  title,  it  was  said  (p.  377) :  '^The  terms 
of  the  alleged  sale  were  not  such  as  Snyders  was  au- 
thorized to  make.  There  was  no  agreement  by  de- 
fendant to  furnish  an  abstract  of  title  at  his  own  cost, 
•  •  •.  Snyders*  authority  was  limited  to  the  precise 
terms  given  by  defendant. '* 

To  the  same  effect  are:  Crosthwaite  v.  Lebus,  146 
Ala.  525;  Hunt  v.  Tuttle,  125  Iowa  676. 

We  tldnk  that  upon  their  own  showing,  plaintiffs 
cannot  recover  in-  this  case.  They  made  a  contract  of 
sale  different  from  the  one  they  were  authorized  to 
make.  There  is  no  claim  that  defendant  ratified  the 
contract  plaintiffs  assumed  to  make  for  the  defendant. 

The  judgment  will  be  reversed  with  a  finding  of 
facts  and  the  cause  will  not  be  remanded. 

Reversed  with  finding  of  facts. 


Union  Stock  Tards  Transit  Company  t.  Michael  E. 

Franey. 

Gen.  No.  13,392. 

1.  Ljgensee— 4i)?to  is  not  mere.  A  person  upon  premises  for  the 
purpose  of  tending  his  live  stock,  temporarily  stored  thereon.  Is  not 
a  mere  licensee  where  such  premises  have  been  specially  provided  by 
a  company  organized  for  Its  own  profit  as  a  place  for  temporary 
storage  of  live  stock  and  as  a  place  further  where  buyers  and  sellers 
of  such  live  stock  may  meet  and  transact  their  business,  but  such 
a  person  Is  deemed  to  be  upon  the  premises  In  question  at  the  in- 
vitation of  the  owner  thereof. 

2.  CoNTRiBUTOBY  NEGLIGENCE — What  uot,  OS  a  matter  of  law.  It  Is 
not  contributory  negligence  for  the  owner  of  live  stock  temporarily 
stored  at  a  place  provided  for  such  purpose,  to  enter  upon  such  prem- 

I  In  the  dark  for  the  purpose  of  feeding  his  stock. 


Smith,  J.,  dissenting. 

Action  in  case  for  personal  Injuries.     Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  L.  Healt,  Judge,  presiding. 
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Heard  in  the  Branch  Appellate  Ck>nrt  at  the  October  term,  1906. 
Affirmed.  Original  opinion  filed  November  8,  1907.  Rehearing  de- 
nied and  opinion  modified  and  refiled  December  13,  1907. 

Statement  by  the  Court.  This  is  an  action  in 
which  appellee  recovered  a  judgment  for  personal  in- 
juries, from  which  this  appeal  is  taken. 

Appellee,  a  farmer  at  or  near  Healy  in  this  state, 
shipped  a  carload  of  hogs  consigned  to  the  National 
Live  Stock  Commission  Company  at  the  Union  Stock 
Yards,  Chicago.  This  was  November  12,  1901.  The 
hogs  reached  Chicago  the  morning  of  November  13th, 
and  were  unloaded  at  or  about  six  o'clock  a.  m.  into  a 
chute  or  pen,  and  there,  it  is  said,'  delivered  by  ap- 
pellant to  the  consignee.  Employes  of  the  consignee, 
it  is  claimed,  drove  the  hogs  up  an  incline  or  covered 
passageway  to  the  second  floor  of  the  hog  house  be- 
longing to  appellant  and  thence  about  two  or  three 
hundred  feet  along  a  passageway  between  tiers  of 
pens  on  the  second  floor  to  pen  56,  in  which  they  were 
placed. 

Appellee  followed  after  the  hogs  from  the  chute  to 
the  pen.  One  of  the  men  who  had  driven  thq  hogs  up 
was  apparently  still  there,  but  was  about  to  leave  and 
did  so.  Appellee  was  left  alone  and  concluded,  it  is 
said,  to  give  his  hogs  a  drink  of  water.  He  states  that 
he  does  not  remember  how  he  got  into  the  pen,  and  it 
does  not  appear  whether  he  went  in  with  the  hogs  or 
climbed  in  afterward.  He  made  his  way  through  the 
hogs  to  the  watering  trough,  but  was  unable  to  reach 
the  faucet  which  had  been  turned  away  from  the  water- 
ing trough  of  that  pen,  apparently  to  put  water  into 
the  trough  of  another  pen,  and  as  the  hogs  were  press- 
ing around  him,  it  is  said,  he  climbed  over  the  fence  and 
out  of  the  pen  and  standing  on  the  outside  of  the  pen 
turned  on  the  water.  He  says  that  he  was  facing  the 
pen  and  standing  on  what  he  supposed  was  a  floor. 
He  remembers  seeing  the  water  flow  and  the  hogs 
drinking.  That  Is  the  last  he  remembers  until  he 
*'woke  up  at  the  hospital.'*    He  had  fallen  into  a 
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light  and  air  shaft  and  was  found  shortly  after,  lying 
unconscious  on  the  floor  fourteen  feet  below.  This 
air  and  light  shaft  was  an  opening  of  about  three  or 
five  feet  by  sixteen  feet,  which  had  been  made  after 
the  erection  of  the  building,  the  space  being  taken 
off  pen  57  as  originally  constructed.  The  shaft  was 
surrounded  on  all  sides  by  fences  enclosing  the  pens 
and  about  four  feet  high.  There  was  a  platform  or 
ledge,  being  a  portion  of  the  former  floor  space  left 
on  two  sides  of  the  opening,  which  was  not  fenced  off 
from  the  shaft.  This  floor  was  three  feet  wide  on  one 
side  and  from  one  to  two  feet  wide  next  to  pen  56  in 
which  were  appellee's  hogs.  There  is  evidence  tend- 
ing to  show  that  after  the  hogs  were  placed  in  the  pens 
the  gates  were  locked  by  appellant's  employes,  who 
alone  had  the  keys.  The  building,  pens,  feed  and 
facilities  were  furnished  and  owned  by  appellant  and 
the  latter  charged  for  inspection,  yardage,  feed  and 
the  like. 

It  was  not  unusual  for  owners  of  stock  to  come  with 
it  to  the  yards,  where  in  many  cases  they  looked  after 
the  feeding  and  watering,  going  about  among  the  pens, 
comparing  their  own  stock  with  that  of  other  ship- 
pers and  climbing  over  the  fences  into  the  various 
pens  for  such  purposes.  Climbing  over  was  appar- 
ently the  only  way  they  could  get  into  the  pens,  since 
the  gates  were  kept  locked  by  appellant.  The  latter 
did  not  buy  or  sell  stock,  but  furnished  facilities  for 
those  who  did,  for  which  it  charged. 

Winston,  Payne,  Stbawn  &  Shaw,  for  appellant; 
John  Babton  Payne  and  John  D.  Black,  of  counsel. 

Samuel  Shope  Page,  for  appellee;  Cedil  Page,  of 
counsel. 

Mb.  Justice  Fbbeman  delivered  the  opinion  of  the 
court. 

It  is  contended  in  behalf  of  appellant  that  appellee 
was  not  rightfully  at  the  place  where  he  was  injured, 
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that  he  had  no  business  there  and  was  at  most  a  mere 
naked  licensee ;  that  the  place  was  sufficiently  lighted 
for  the  purpose  for  which  it  was  used,  and  that  ap- 
pellant was  not  bound  to  anticipate  that  anyone  would 
go  there  in  the  dark  of  an  autumn  morning,  climb 
over  fences  and  fall  down  a  light  shaft ;  that  the  light 
shaft  was  enclosed  by  a  double  board  fence  four  feet 
high,  the  same  kind  of  fence  which  enclosed  the  2799 
other  pens  in  the  hog  house,  that  it  was.  sufficiently 
guarded,  that  no  other  enclosure  could  have  been  pro- 
vided unless  the  shaft  had  been  closed,  and  that  ap- 
pellee was  guilty  of  gross  negligence  which  was  the 
proximate  cause  of  his  injury. 

As  to  the  first  of  these  contentions  that  appellee  was 
a  mere  naked  licensee  to  whom  appellant  owed  no 
duty  to  keep  the  premises  safe  for  his  use,  the  general 
doctrine  is  stated  in  Bentley  v.  Loverock,  102  111.  App. 
166-168,  quoting  from  Buzwell  on  Personal  Injuries 
to  be  that  **a  mere  naked  license  or  permission  to 
enter  upon  the  premises  will  not  create  in  favor  of  the 
person  entering  or  impose  upon  the  owner  or  tenant 
who  grants  the  license  an  obligation  to  provide  against 
dangers  or  accidents  which  may  arise  out  of  the  ex- 
isting condition  of  the  premises,  for  the  licensee  goes 
upon  the  premises  subject  to  all  dangers  attending  his 
going  and  so  enjoys  the  license  subject  to  its  con- 
comitant perils.  (Citing  cases.)  Thus  the  owner  is 
not  liable  for  injuries  received  by  a  licensee  falling 
into  an  excavation  left  unfenced  upon  the  land  (Rear- 
don  V.  Thompson,  149  Mass.  267)  or  by  the  existence 
of  obstructions,  such  as  logs  lying  in  the  path.  Nor 
is  the  owner  of  a  building  bound  to  fence  or  enclose 
dangerous  machinery  contained  in  it  for  the  protec- 
tion of  a  licensee.**  In  the  case  of  Gibson  v.  Leonard, 
143  HI.  182-189,  cited  by  appellant  as  the  leading  Illi- 
nois case  upon  the  subject,  it  is  said  that  'Hhe  funda- 
mental inquiry  in  this  case  is  whether  or  not  appellee 
owed  a  duty  to  appellant  to  so  construct,  keep  and 
maintain  the  elevator  or  hoisting  apparatus  as  that 
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it  should  be  a  safe  means  for  his  transportation  from 
one  story  of  the  building  to  another.  Actionable  neg- 
ligence or  negligence  which  constitutes  a  good  cause 
of  action  grows  out  of  a  want  of  ordinary  care  and 
skill  in  respect  to  a  person  to  whom  the  defendant 
is  under  an  obligation  or  duty  to  use  ordinary  care 
and  skill.  The  owner  of  land  and  of  buildings  assumes 
no  duty  to  one  who  is  on  his  premises  by  permission 
only  and  as  a  mere  licensee,  except  that  he  will  refrain 
from  wilful  or  aflSrmative  acts  which  are  injurious.*^ 
The  case  is  different,  however,  where  a  party  is  on 
the  premises  of  another  on  lawful  business  in  which 
both  parties  have  an  interest.  Bennett  v.  R.  R.  Co., 
102  U.  S.  577-580.  In  such  case  an  invitation  may 
be  implied  and  the  licensee  is  not  to  be  deemed  as 
having  gone  there  upon  a  bare  permission.  In  such 
case  when  using  due  care  for  his  own  safety  he  has 
a  right  to  assume  that  the  owner  has  himself  taken 
due  care  to  maintain  the  premises  in  a  reasonably  safe 
condition  for  his  use  in  the  prosecution  of  their  mutual 
business  interests  and  relations.  In  Thompson  on 
Negligence,  p.  309,  citing  Carleton  v.  Franconia  I.  Co., 
99  Mass.  216,  it  is  said:  '^The  rule  which  obtains  here 
has  been  thus  expressed  by  Gray,  J.,  with  his  usual 
clearness  and  accuracy:  'The  owner  or  occupant  of 
land  is  liable  in  damages  to  those  coming  to  it,  using 
due  care  at  his  invitation  or  inducement,  express  or 
implied,  on  any  business  to  be  transacted  or  permitted 
by  him,  for  an  injury  occasioned  by  the  unsafe  con- 
dition of  the  land  or  of  the  access  to  it  which  is  known 
to  him  and  not  to  them  and  which  he  has  negligently 
suffered  to  exist  and  has  given  them  no  notice  of.'  *' 
Tutt  V.  HI.  C.  Ry.  Co.,  104  Fed  Rep.  741 ;  Bennett  v. 
R.  R.  Co.,  102  U.  S.  577-580.  See  also  Elgin,  Joliet 
&  Eastern  Ry.  Co.  v.  Thomas,  215  111.  158.  In  that 
case  it  was  said  by  the  Appellate  Court  when  the  case 
was  before  it  (115  111.  App.  508-512)  that  ^Hhe  appel- 
lant by  accepting  and  hauling  the  cattle  has  furnished 
strong  presumptive  evidence  that  there  was  some  per- 
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mission  given  and  consent  to  the  delivery  of  the  same 
to  it  by  its  connecting  lines.  The  owner  of  the  cattle 
had  implied  consent  of  appellant  to  cross  over  the 
yards  and  look  after  his  property.'* 

Applying  these  principles  in  the  present  case  it  is 
not  disputed  that  appellant  provided  the  premises  in 
question  for  its  own  profit  to  be  used  as  a  place  of 
temporary  storage  of  live  stock  shipped  to  Chicago  for 
sale  *'and  where  buyers  and  sellers  may  meet,  either 
in  person  or  by  their  agents,  and  transact  the  business 
of  buying  and  selling  such  live  stock.'*  Am.  L.  S. 
Com.  Co.  V.  The  Live  Stock  Exchange,  143  111.  236. 
The  hogs  of  appellee  were  placed  in  a  pen  for  the  use 
of  which  appellant  charged  him,  and  were  securely 
locked  in  the  pen,  the  keys  being  in  possession  of  ap- 
pellant's employes.  It  was  not  the  first  time  appellee 
had  brought  stock  to  appellant's  premises.  He  had 
been  doing  the  same  thing  for  quite  a  number  of  years. 
He  was  doing  on  this  occasion  when  he  followed  the 
hogs  to  the  pen  what,  according  to  the  evidence,  he 
had  been  in  the  habit  of  doing  on  prior  occasions  and 
what  there  is  evidence  tending  to  show  other  shippers 
were  in  the  habit  of  doing.  He  met  there  on  the  morn- 
ing in  question  another  shipper  who  had  hogs  stored 
in  an  adjacent  pen.  There  is  evidence  tending  to  show 
that  appellant  was  in  the  habit  of  selling  and  furnish- 
ing to  owners  of  stock,  corn,  hay,  oats,  etc.,  which  it 
was  necessary  for  the  owner  or  his  agent  to  feed  to 
the  stock.  It  furnished  also  facilities  for  watering 
the  stock  in  the  pens,  and  there  is  evidence  to  the  ef- 
fect that  it  did  not  itself  ordinarily  attend  to  either 
feeding  or  watering.  Appellee  in  this  case  was  in- 
jured, according  to  the  evidence,  while  supplying  his 
hogs  with  water  by  means  of  troughs  and  hydrants 
which  appellant  had  furnished  for  the  purpose.  It  is 
evident  that  if  appellant  furnished  these  facilities  for 
the  owner's  use  in  caring  for  his  hogs  it  must  be 
deemed  to  have  extended  by  clear  implication  an  in- 
vitation to  appellee  to  use  them.    In  Bennett  v.  R.  B. 
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Co.,  supra,  Mr.  Justice  Harlan  quotes  with  approval 
as  follows:  **One  who  comes  upon  another *s  land 
by  the  owner's  permission  or  invitation  has  a  right  to 
expect  that  the  owner  will  not  dig  a  pit  thereon  so 
that  persons  lawfully  coming  there  may  receive  in- 
jury/' 

It  is  claimed,  however,  that  these  facilities  were  not 
furnished  for  the  owner's  use,  but  for  the  use  of  em- 
ployes expressly  authorized  to  use  them  in  caring  for 
stock.  There  is  considerable  testimony  as  to  the  long- 
continued  practice  of  shippers  and  owners  of  stock 
delivered  at  appellant's  yards  and  put  in  appellant's 
pens,  frequently  to  attend  to  their  own  stock  and  to 
visit  pens  where  stock  of  other  shippers  was^  confined 
to  inspect  and  compare  character  and  quality  of  stock. 
It  is  claimed  in  appellant's  behalf  that  the  admission 
of  this  evidence  was  reversible  error.  In  appellant's 
original  brief  the  point  was  dismissed  with  a  statement 
that  it  was  not  deemed  necessary  to  cite  authorities 
as  the  error  was  believed  to  be  manifest.  In  an  addi- 
tional brief  since  filed,  the  question  is  argued  at  length. 
That  the  hogs  were  consigned  to  the  commission  com- 
pany and  were  ''handled  and  sold  by"  them  is  not 
apparently  disputed.  There  were  charges  made  by 
appellant  covering,  as  a  witness  testifies,  ''freight 
as  a  general  thing,  yardage  eight  cents  a  head  on  hogs, 
feed  charges  at  fifteen  cents  a  head,  for  carload  inspec- 
tion and  commission  $6  a  car."  The  feed  was  ordina- 
rily purchased  by  the  commission  company,  the  con- 
signee, from  appellant,  and  by  the  commission  company 
charged  against  the  owner  of  the  hogs  upon  settle- 
ment of  accounts.  There  is  evidence  to  the  eflFect  that 
"as  a  general  rule"  the  animals  are  fed  and  watered 
by  employes  of  the  commission  company  to  which  they 
were  consigned.  It  is  urged  in  appellant's  behalf  that 
charges  were  not  made  by  appellant  to  the  shipper  but 
only  to  the  commission  company,  the  consignee,  and 
that  "the  facilities  were  not  furnished  for  the  use  of 
the  owner  but  for  the  use  of  the  consignee."    It  was 
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nevertheless  the  owner  who  paid  for  these  facilities 
so  furnished  to  his  agent,  the  consignee;  and  an  em- 
ploye of  the  commission  company  testified  that  he  had 
seen  a  great  many  cattle  and  hogs  unloaded  and  yarded 
and  fed,  *'and  I  have  seen  a  great  many  representa- 
tives, owners  and  shippers  who  are  with  them  to  shake 
up  their  hay  and  go  in  the  pen  and  sprinkle  the  com 
around  so  that  the  hogs  would  have  better  access  to 
it/'  The  witness  states  that  appellant  placed  no  limi- 
tation that  he  knew  of  upon  owners  and  shippers  who 
accompanied  their  stock  in  doing  those  things,  that  he 
had  seen  appellee  when  **  coming  to  the  yard  with 
stock '*  do  things  of  that  kind.  There  is  considerable 
other  testimony  to  the  same  effect,  and  also  evidence 
tending  to  show  that  owners  could  and  did  order  and 
obtain  feed  directly  from  appellant  which  they  were 
permitted  to  and  did  themselves  feed  to  their  stock. 
In  our  judgment  this  testimony  tends  to  show  more 
than  a  mere  custom  on  the  part  of  appellee  and  other 
shippers  to  go  into  their  pens  to  look  after,  feed  and 
water  their  stock.  It  furnishes  evidence  upon  which 
the  jury  might  properly  find  that  appellant  permitted 
and  encouraged  them  in  the  practice,  extending  by  im- 
plication an  invitation  to  them  to  do  so,  an  invitation 
accepted  not  only  by  shippers  generally  but,  as  there 
is  evidence  tending  to  show,  by  appellee  himself  prior 
to  the  accident  in  controversy.  We  are  unable  to  see 
why  this  evidence  was  not  competent  for  such  pur- 
pose. The  case  differs  materially  from  those  cited  by- 
appellant's  counsel,  of  which  Hickey  v.  B.  &  L.  Rail- 
road Co.,  96  Mass.  429,  is  an  illustration.  In  that  case 
the  plaintiff  offered  to  show  that  it  had  been  a  prac- 
tice of  passengers  in  a  smoking  car  to  leave  it  by  per- 
mission of  a  conductor  only,  just  before  it  was  un- 
coupled, and  go  upon  the  platform  of  a  passenger  car 
in  front  and  to  ride  thereon  into  the  station.  The 
court  said  if  they  voluntarily  took  exposed  positions 
with  no  action  thereon  nor  inducement  thereto  caused 
by  the  managers  of  the  road  except  a  bare  license  by 
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non-interference  or  express  permission  of  tlie  conduc- 
tor, they  take  the  special  risks  of  that  position  upon 
themselves. '*  In  the  case  at  bar,  however,  the  evidence 
tends  to  show,  as  we  have  said,  an  express  invitation 
to  appellee  and  other  owners  which  was  constantly 
acted  upon  without  objection  by  appellant,  to  frequent 
the  neighborhood  of  the  pens  containing  their  own 
and  the  stock  of  other  owners.  Elgin,  J.  &  E.  Ry.  Oo. 
V.  Thomas,  supra;  Connell  v.  Southern  Railway  Co., 
91  Fed.  Rep.  466.  In  the  case  last  cited  it  is  said: 
"Beside  the  proof  in  reference  to  his  dealings  that 
evening  with  the  employes  in  the  yard  office,  there 
was  other  testimony  tending  to  show  that  it  was  not 
unusual  for  shippers  of  stock  to  visit  the  yard  office  to 
expedite  the  transfer  of  their  cars  from  the  Georgia 
Railroad  to  connecting  lines.  The  proof  tended  to 
show  that  such  was  the  custom  in  the  yard  office  of  the 
defendant  railway  company.'' 

It  is  urged  that  appellee  was  guilty  of  contributory 
negligence  which  was  the  proximate  cause  of  his  in- 
jury. Whether  it  was  negligent  to  leave  a  place  open 
in  the  floor  with  no  protection  except  the  ordinary 
fence,  four  feet  high,  which  surrounded  all  the  pens, 
oyer  which  fences,  as  there  is  evidence  tending  to  show, 
stockmen  were  in  the  habit  of  climbing  to  water  and 
feed  their  stock  at  all  hours  when  their  stock  came  in, 
with  nothing  to  indicate  the  presence  of  the  opening 
in  what  had  formerly  been  a  pen  like  the  others,  was  a 
question  of  fact  for  the  jury  upon  which  their  finding 
is  adverse  to  appellant.  Under  the  circumstances  we 
do  not  regard  the  evidence  which  it  is  insisted  shows 
appellee  to  have  been  guilty  of  contributory  negli- 
gence as  warranting  interference  with  the  verdict. 
Appellee  testifies  that  he  found  it  difficult  from  within 
the  pen  to  turn  the  spout  so  as  to  cause  the  water  to 
flow  into  the  trough  in  the  pen  containing  his  hogs, 
and  so  was  led  to  climb  over  the  fence.  Here  he  stood 
a  while  after,  as  he  states,  starting  the  water  to  flowing 
into  the  trough,upon  the  unprotected  edge  of  the  open- 
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ing,  which  in  the  darkness,  he  had  not  seen  and  of  the 
existence  of  which  he  was  unconscious.  It  appears  that 
the  opening  in  question  occupied  space  which  had  been 
taken  from  what  was  formerly  pen  57,  adjoining  pen 
56  in  which  were  appellee  ^s  hogs,  a  circumstance  which 
it  is  apparent  might  in  the  darkness  have  misled  him 
to  suppose  that  he  was  standing  in  safety  upon  the 
floor  of  pen  57,  while  he  stood  there  watering  his  hogs. 
The  case  differs  materially,  we  think,  from  those  where 
an  injured  person  has  stepped  negligently  into  an  ele- 
vator shaft  after  opening  an  elevator  door,  some  of 
which  cases  are  cited  in  appellant's  brief.  ''What 
kind  of  protection  could  be  used'*  asks  appellant's 
counsel,  ''against  a  man  who,  in  the  night  time  and  in  a 
place  where  he  had  confessedly  never  been  before,  would 
climb  over  a  fence  in  the  dark?"  It  suflSces  to  say 
that,  as  evidence  apparently  undisputed  tends  to  show, 
the  fence  over  which  appellee  climbed  was  one  of  the 
fences  bounding  the  pens,  and  that  after  climbing  over 
it,  he  stood  in  the  dark  upon  a  part  of  the  original  floor 
of  pen  57  left  as  a  kind  of  ledge  beside  an  unlighted 
air  shaft,  without  any  distinguishing  fence  or  guard 
of  any  kind  to  give  notice  of  its  existence  or  prevent 
appellee  from  falling  into  it  as  he  did.  The  question 
of  contributory  n^ligence  was,  so  far  as  appears, 
properly  submitted  to  the  jury,  and  we  discover  no 
reason  which  could  justify  us  in  disturbing  their  find- 
ing. 

No  complaint  is  made  as  to  the  amount  of  the  find- 
ing and  judgment.  No  material  error  appearing  in 
the  record  the  judgment  of  the  Circuit  Court  must 
be  affirmed. 

Affirmed. 

Mr.  Justice  Smith  dissenting. 
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Hamilton  Crary  y.  Jones  &  Dommersnas  Company. 
Gen.  No.  13,560. 

1.  Rescission — whctt  not  ground  for,  of  contract,  of  license.  A 
contract  licensing  the  use  of  a  particular  patent  and  providing  a 
royalty  cannot  be  rescinded  unless  it  appears  that  the  terms  of  such 
contract  have  been  violated  by  the  licensee. 

2.  License — what  constitutes  waiver  of  provision  of  contrc^t  of. 
A  provision  in  a  contract  providing  for  the  payment  of  royalties, 
which  requires  the  submission  of  sworn  statements,  is  waived  by 
the  long-continued  acceptance  of  unsworn  statements  without  objec- 
tion. 

Bill  In  equity.  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  Willard  M.  McBwen,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1907.  Reversed  and  re- 
manded.   Opinion  filed  December  24,  1907. 

Statement  by  the  Court.  Appellee  filed  a  bill  in 
equity,  afterward  amended,  against  appellant,  seeking 
to  declare  a  forfeiture  of  a  license  to  manufacture 
patent  *'fret  or  scroll  saws,*'  upon  the  ground  that 
appellant  had  failed  to  make  a  sworn  report  of  the 
number  of  such  saws  manufactured  and  sold  by  him 
during  the  quarter  ending  January  1,  1904.  The 
amended  bill  contained  an  allegation  not  found  in  the 
original  bill,  to  the  effect  that  appellant  was  largely 
indebted  to  appellee  for  royalties  upon  saws  manu- 
factured and  sold  under  said  license  during  said 
quarter. 

Defendant  answered  admitting  that  he  had  not  made 
a  sworn  report  for  the  period  referred  to,  but  aver- 
ring that  a  report  under  oath  had  been  expressly 
waived  by  complainant.  The  answer  denied  that  any 
royalty  was  due  for  that  quarter  and  averred  that 
complainant  had  agreed  with  defendant  on  or  about 
October  4,  1903,  upon  the  amount  of  royalties  to  ac- 
crue upon  sales  made  by  defendant  during  the  quarter 
preceding  January  1,  1904,  and  defendant  had  paid 
complainant  in  advance  the  amount  of  royalties  so 

agreed  upon. 

Vol  cxxxviii  is 
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The  contract  constituting  the  license  referred  to  was 
made  between  the  parties  of  date  December  11,  1901. 
It  licensed  defendant  to  manufacture  **fret  or  scroll 
saws"  under  and  during  the  life  of  patents  owned  by- 
complainant,  and  to  sell  them  in  the  United  States  and 
elsewhere.  The  defendant  agreed  to  make  full  and 
true  returns  to  complainant  *^  under  oath  upon  the  tenth 
days  of  January,  April,  July  and  October  in  each 
year,  of  all  sales  made  by  him  of  saws  containing  the 
patented  improvements  aforesaid,"  and  to  pay  **as 
a  royalty  fee"  six  per  cent,  upon  the  gross  sum  col- 
lected or  received  by  him  on  such  sales.  Upon  failure 
of  defendant  to  make  returns  or  to  make  the  payments 
of  license  fees  for  a  period  of  thirty  days  after  the 
dates  named,  complainant  might  terminate  the  license 
by  serving  a  written  notice  to  that  effect.  The  con- 
tract further  provided  that  on  and  after  one  year  from 
date  of  contract  defendant  should  manufacture  and 
**sell  not  less  than  6,000  cable  and  ratchet  saw  frames 
or  pay  royalty  on  that  number  of  frames  if  he  has 
manufactured  and  sold  less  than  that  amount." 

It  appears  from  the  evidence  that  from  date  of  the 
contract  until  about  November  12,  1903,  defendant 
transacted  business  with  the  complainant  company 
through  its  then  president,  one  John  P.  Dommersnas, 
that  in  the  course  of  business  defendant  had  sold 
goods  to  complainant  during  the  quarter  ending  the 
first  of  October,  1903,  for  which  the  latter  was  indebted 
to  defendant  in  a  sum  equal  to  the  royalty  which  would 
otherwise  have  been  payable,  and  that  on  the  1st  of 
October,  1903,  there  was  nothing  due  from  defendant . 
to  complainant.  On  the  4th  of  that  month — October, 
1903 — complainant's  president  asked  defendant  to  ad- 
vance the  royalty  for  the  next  quarter  ending  January 
1,  1904,  stating  that  complainant  was  in  need  of  the 
money.  The  royalty  for  the  preceding  quarter  had 
been  $34.79  and  complainant  by  its  president  estimated 
that  the  probable  sales  for  the  next  quarter  would  be 
about  the  same.  It  was  agreed,  therefore,  between 
them  that  the  amount  to  be  paid  in  advance  as  royalty 
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for  that  quarter  should  be  fixed  at  $35.  Complainant 
by  its  president  thereupon  further  agreed  with  defend- 
ant that  in  consideration  of  the  payment  of  that  sum 
in  advance  complainant  would  waive  payment  of  any 
additional  royalty  on  unsold  saws  constituting  the  dif- 
ference between  the  number  sold  and  the  6,000  upon 
which  by  the  terms  of  the  contract  defendant  would 
otherwise  be  required  to  pay  royalty,  whether  he  had 
manufactured  and  sold  that  number  or  not.  Defend- 
ant thereupon  advanced  and  paid  complainant  the  $35 
agreed  upon,  in  full  of  royalty  for  the  quarter  ending 
with  December,  1903.  This  payment,  together  with 
the  $34.79,  royalty  for  the  preceding  quarter,  which 
had  been  paid  in  merchandise  purchased  by  complain- 
ant from  defendant,  a  total  of  $69.79,  was  receipted 
for  in  writing  by  complainant  *4n  full  of  royalty  ac- 
count to  January  1,  1904.     ($69.79).'' 

Afterward  complainant's  then  president  Dommers- 
nas sold  out  his  interest  in  the  complainant  company 
to  one  A.  James,  and  resigned  as  president  and  treas- 
urer. James  succeeded  him  in  those  oflSces.  Upon  the 
eighth  of  December,  1903,  the  complainant  wrote  de- 
fendant notifying  him  of  this  change  and  saying,  **We 
desire  a  report  showing  what  has  been  done  under  your 
contract  with  the  company  up  to  December  1,  1903. 
Hereafter  until  further  notice  all  business  will  be 
transacted  with  the  president,  Mr.  James."  To  this, 
defendant  replied  of  date  December  10,  1903,  ''The 
only  statement  we  have  to  make  is  that  the  royalty 
has  been  paid  up  to  January  1,  1904,"  adding  that 
he  would  be  pleased  to  have  Mr.  James  call,  and  felt 
it  would  be  mutually  advantageous  to  become  ac- 
quainted with  each  other.  Subsequently  complainant's 
president  and  secretary  did  call.  Defendant  testifies, 
that  he  showed  them  the  receipt  for  royalties  to  Janu- 
ary 1,  1904.  This  was  denied  before  the  master  by 
the  complainant's  president  and  secretary.  Whether 
shown  to  them  at  that  time  or  not,  the  secretary  testi- 
fies that  defendant  told  them  the  royalties  had  been 
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paid  up  to  the  first  of  January,  1904,  and  the  president 
states  they  did  not  ask  to  be  shown  the  receipt.  Upon 
February  13,  1904,  complainant  by  its  new  president 
served  upon  defendant  a  notice  to  the  effect  that  the 
latter  had  violated  the  contract  and  by  reason  thereof 
the  company  elected  to  terminate  it.  Defendant  was 
further  notified  ^*not  to  hereafter  manufacture,  sell  or 
in  any  manner  deal  in  any  of  the  patented  devices  re- 
ferred to  in  said  contract.'^ 

There  is  evidence  tending  to  show  that  after  the 
present  suit  was  brought  complainant's  secretary 
called  on  defendant  and  asked  him  if  he  would  enter 
into  a  new  contract  providing  for  a  larger  royalty  and 
for  a  larger  sale  per  annum  if  complainant  would 
withdraw  its  suit.  It  further  appears  that  in  a  suit 
brought  by  said  James  against  one  of  complainant's 
former  stockholders  it  was  decreed  that  James  was 
owner  of  six-sixteenths  of  the  patent  and  that  before 
the  present  suit  was  brought  said  James  personally 
sued  defendant  for  six-sixteenths  of  the  royalties, 
which  suit  was  still  pending  when  the  present  suit  was 
begun. 

The  master  found  that  while  there  was  nothing  due 
complainant  for  royalties  on  saw  frames  manufac- 
tured for  the  term  covered  by  the  receipt  for  $69.79 
before  referred  to — that  is,  up  to  January  1,  1904, — 
defendant  nevertheless  was  not  relieved  from  the 
necessity  of  making  a  written  statement  on  or  before 
January  10,  1904,  as  to  the  saw  frames  manufactured 
and  sold  by  him  for  the  preceding  quarter.  The  mas- 
ter therefore  reported  that  complainant  was  entitled 
to  have  defendant's  license  forefeited  and  also  to  have 
him  enjoined  from  manufacturing  the  saw  frames  and 
devices  referred  to  in  the  contract.  The  court  entered 
a  decree  accordingly,  canceling  the. license,  enjoining 
defendant  and  adjudging  that  he  pay  the  costs.  From 
that  decree  the  defendant  appeals. 

Fred  D.  Jackson  and  Geoege  N.  B.  Lowes,  for  ap- 
pellant. 
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Nathan  E.  Utt  and  William  H.  Utt,  for  appellee. 

Mb.  Justice  Fbeeman  delivered  the  opinion  of  the 
court. 

The  apparent  ground  npon  which  the  Superior 
Court  canceled  the  contract  in  controversy  and  re- 
strained appellant  from  manufacturing  saws  thereun- 
der is,  that  the  latter  made  no  report  such  as  the  con- 
tract provides  for  in  response  to  the  request  made  by- 
appellee  of  date  December  8,  1904.  It  is  contended  in 
behalf  of  appellant  that  appellee  had  waived  a  report 
under  oath  for  the  quarter  preceding  January  1,  1904. 

In  the  written  request  referred  to  appellee  said, 
'*We  desire  a  report  showing  what  has  been  done  un- 
der your  contract  with  the  company  up  to  December  1, 
1903. ''  In  the  contract  appellant  had  agreed  to  make 
full  and  true  returns  under  oath  upon  the  tenth  days 
of  January,  April,  July  and  October  in  each  year,  of 
sales  made,  but  he  was  under  no  contract  obligation 
to  make  at  that  time  nor  at  any  time  a  return  up  to 
December  1,  such  as  appellee  called  for.  If  he 
made  due  return  under  oath  on  the  tenth  of  October, 
1903,  or  if  such  return  under  oath  had  been  waived  by 
appellee,  he  was  under  no  contract  obligation  to  make 
any  further  return  until  the  tenth  of  January,  1904. 
If  that  return  also  had  been  made  or  waived,  appellee 
had  no  contract  right  to  require  a  return  under  oath 
until  the  tenth  of  April  following.  In  any  event,  ap- 
pellant was  strictly  within  his  contract  right  in  regard- 
ing appellee's  request  for  a  report  showing  what  had 
been  done  under  the  contract  up  to  December  1,  1903, 
as  a  mere  informal  request  for  information  and  in  re- 
plying as  he  did  that  *Hhe  only  statement  we  have  to 
make  is  that  the  royalties  had  been  paid  up  to  January 
1,  1904. '^  That  this  reply  was  in  good  faith  and  at 
least  without  apparent  intention  to  give  offense  would 
seem  to  be  indicated  by  the  context  of  the  letter  which 
invited  appellee's  new  president  to  a  friendly  call, 
suggesting  that  it  would  be  '*to  our  mutual  advantage 
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to  become  acquainted  with  each  other/'  Subsequently 
appellee's  new  president  and  secretary  did  call  on 
appellant  and  asked  to  see  his  books.  Appellant  is 
said  to  have  replied  that  he  had  no  books  to  show 
him.  In  refusing  also  to  show  his  books  appellant 
seems  to  have  been  acting  within  his  rights.  The  con- 
tract gave  appellee  no  authority  to  inspect  appellant's 
books  of  account,  and  such  a  demand  would  not  in  all 
probability  be  favorably  regarded  by  any  business 
man,  especially  when  made  by  one  who  had  a  suit 
pending  against  him. 

Without  further  notice  or  parley  appellee,  on  the 
thirteenth  of  February,  1904,  notified  appellant  that 
appellee  had  elected  to  terminate  the  contract  and 
directed  him  not  to  manufacture  thereafter  or  sell 
any  of  the  patented  devices  referred  to  therein.  So 
far  as  appellee  then  knew,  appellant  had  made  all 
due  returns  prior  to  the  election  of  Mr.  James  g-s 
president  of  the  company.  The  latter  testifies  that 
this  may  have  been  done,  and  that  his  predecessor  Mr. 
Dommersnas  had  then  **  attended  to  all  the  business 
of  the  company  just  as  I  do  now."  Appellant,  how- 
ever, testified  and  the  fact  is  not  questioned,  that  it 
had  not  been  customary  for  him  to  make  returns  un- 
der oath  and  he  had  not  done  so,  that  the  appellee 
had  received  his  reports  not  under  oath  without  any 
question,  that  the  question  as  to  returns  under  oath 
was  never  raised,  that  he  had  always  paid  appellant 
the  amount  due  it  under  the  contract,  that  he  had  paid 
these  amounts  to  Dommersnas,  then  appellee's  presi- 
dent, and  that  he  had  never  had  any  business  dealings 
with  reference  to  the  contract  with  any  other  officer 
of  complainant  prior  to  January  1,  1904.  Notwith- 
standing this  uncontradicted  testimony  it  is  declared 
by  appellee's  counsel  that  there  is  an  entire  absence 
of  any  evidence  tending  to  show  that  appellee  waived 
the  making  of  reports  under  oath.  This  is  the  ma- 
terial question  in  the  case. 

It  is  axiomatic  that  forfeitures  are  not  favored  by 
the  law,  nor  regarded  by  courts  with  any  special  favor. 
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King  V.  Eadeke,  175  El.  72-77;  Flicek  v.  High  Court 
C.  0.  of  Foresters,  90  HI.  App.  314-352 ;  Palmer  v.  Ford, 
70  HI.  369-377.  As  said  in  the  last  cited  case:  **The 
party  who  insists  upon  a  forfeiture  must  make  clear 
proof  and  show  he  is  entitled  to  make  such  declaration. 
It  is  a  harsh  way  of  terminating  contracts  and  he  who 
insists  upon  making  such  declaration  cannot  complain 
if  he  is  held  to  walk  strictly  within  the  limits  of  the 
authority  which  gives  the  right.'*  In  order  to  en- 
force the  forfeiture  sought,  appellee  must  show  a  clear 
right.  This  it  does  not  do.  It  is  clearly  apparent 
from  the  unquestioned  evidence  that  appellee  had  for 
nearly  two  years  been  in  the  habit  of  receiving  royal- 
ties from  appellant  in  accordance  with  the  contract 
upon  xmsworn  reports  which  it  had  accepted  without 
question.  It  is  no  doubt  true  that  under  the  terms 
of  the  contract  appellee  had  a  right  to  require  there- 
after that  the  returns  should  be  under  oath  and  it 
was  appellant's  duty  to  so  make  them.  But  it  was 
also  within  appellee's  power  to  waive  such  sworn  re- 
turns, and  that  it  did  so  for  the  period  prior  to  the 
first  of  January,  1904,  is  manifest.  We  are  at  a  loss 
to  understand  the  assertion  that  there  is  an  entire 
absence  of  evidence  of  waiver  of  sworn  returns  on  the 
part  of  appellee.  In  support  of  such  claim  we  are 
referred  to  Penn.  Coal  Co.  v.  Eyan,  107  111.  226-234. 
In  that  case  it  was  claimed  the  appellant  had  waived 
the  right  to  insist  on  payment  of  money  as  the  con- 
tract provided  because  the  contract  had  never  been 
canceled  for  appellee's  default.  The  court  held  that 
**not  having  canceled  the  contract,  the  appellant  sim- 
ply occupies  the  same  position  it  would  occupy  had  the 
cancelation  clause  been  omitted."  It  must  suffice  to 
say  that  the  case  affords  no  support  for  the  conten- 
tion that  appellee  had  not  waived  returns  under  oath. 
It  is  argued  that  appellant  deliberately  refused  to 
comply  with  the  contract  when  requested  to  make  re- 
turn of  sales  as  provided  therein.  As  above  stated, 
appellant  was  under  no  contract  obligation  to  make 
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return  at  the  time  appellee  asked  for  a  report  show- 
ing what  had  been  done  up  to  December  1,  1903,  nor 
for  that  period.  All  royalties  had  been  paid  up  to 
January  1, 1904.  Appellee  had  asked  for  and  received 
pajTnent  in  advance  for  that  last  quarter,  on  an  esti- 
mate of  what  the  sales  and  royalties  thereon  would 
probably  be.  The  evidence  shows  that  this  estimate 
was  within  one  dollar  and  twenty  cents  of  what  the 
royalties  on  sales  for  that  quarter  actually  proved  to 
be.  Appellee  had  receipted  *  *  in  full  for  royalty  account 
to  January  1,  1904."  That  this  involved  a  waiver  of 
any  report  for  that  quarter  seems  too  clear  for  argu- 
ment. Of  what  avail  would  a  sworn  statement  of  sales 
for  that  quarter  have  been  when  the  parties  had  ex- 
pressly agreed  to  settle  and  had  settled  for  all  such 
sales  in  advance,  upon  an  agreed  estimate  of  what  they 
would  be?  Could  there  be,  unless  by  express  written 
instrument,  a  more  definite  and  effectual  waiver  of 
further  claims  under  the  contract  for  that  quarter?  In 
fact,  however,  the  request  referred  to  did  not  purport  to 
ask  for  a  return  under  oath  such  as  the  contract  pro- 
vided for  and  apparently  was  not  so  intended  by  ap- 
pellee nor  so  regarded  at  the  time  by  either  party. 

We  are  unable  to  concur  in  the  view  expressed  by 
the  master  that  it  was  the  duty  of  appellant  **to  make 
a  written  statement  to  said  company  on  or  prior  to 
January  10,  1904,  as  to  the  amount  of  saw  frames 
manufactured  and  sold  by  him  for  the  three  months 
prior  to  January  Ist.^'  It  follows  that  the  decree 
based  on  such  finding  must  be  deemed  erroneous.  In 
view  of  this  conclusion  it  is  not  necessary  to  consider 
other  questions  presented  in  the  briefs. 

For  reasons  indicated  the  decree  of  the  Superior 
Court  will  be  reversed  and  the  cause  remanded  with 
directions  to  dismiss  the  bill. 

Reversed  and  remanded  with  directions. 


Chicago— PiRST  District— A.  D.  1907.    233 

Moody  Y.  Chicago  Title  ft  Trust  Co. 


Walter  L  Moody  t.  Chicago  Title  &  Trnst  Company. 
Oen.  No.  13^566. 

1.  Res  JT7DICATA — when  decree  upon  Mil  of  interpleader  is.  A 
final  decree  entered  upon  a  bill  of  interpleader  is  res  judicata  as  to 
the  defendants  with  respect  to  all  questions  at  issue  determined 
between  them  in  connection  with  the  adjudication  of  their  respective 
claims. 

2.  Res  judicata — when  parol  evidence  competent.  It  is  com- 
petent to  show  by  extraneous  evidence  what  question  or  questions 
were  raised  and  determined  in  a  former  suit 

3.  Set-off — trTien  cannot  be  successfully  interposed  in  action  by 
trustee  in  bankruptcy.  In  an  action  by  a  trustee  in  bankruptcy  to 
recover  assets  preferentially  transferred,  a  defense  of  set-off,  predi- 
cated upon  the  holding  by  the  defendant  of  notes  of  the  bankrupt 
and  an  existing  obligation  as  guarantor  of  the  bankrupt,  will  not 
be  sustained. 

4.  Bankbuptcy — wTiat  not  essential  to  recovery  of  preferential 
payment,  A  demand  for  the  return  of  assets  preferentially  trans- 
ferred is  not  essential  to  their  recovery  by  the  trustee  of  the  bank- 
rupt 

5.  Bankkuptct — what  constitutes  preferential  transfer,  A  pref- 
erential transfer  may  take  place  notwithstanding  the  party  receiving 
the  transfer  has  no  provable  claim  against  the  estate  of  the  bank- 
rupt It  is  sufScient  if,  at  the  time  of  the  transfer,  he  is  subject  to 
a  contingent  obligation. 

Assumpsit  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Albert  C.  Basnes,  Judge,  presiding.  Heard  In  the  Branch  Ap- 
pellate Court  at  the  March  term,  1907.  Affirmed.  Opinion  filed 
December  24,  1907. 

Statement  by  the  Court,  This  is  a  suit  by  appel- 
lee as  trustee  in  bankruptcy  of  Moody-King  Company, 
a  corporation,  to  recover  assets  transferred  to  appel- 
lant by  said  corporation  on  the  twelfth  of  January, 
1903.  Material  facts  relating  to  the  transactions  in- 
volved in  this  controversy  are  fully  set  forth  in  the 
statement  preceding  the  opinion  of  this  court  in  Moody 
V.  Chicago  Title  &  Trust  Co.,  126  111.  App.  68,  and 
need  not  here  be  repeated. 

The  Moody-King  Company  having  been  adjudged 
banknipt,  and  appellee   having   been    appointed  the 
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trustee  in  bankruptcy,  the  latter  sued  in  assumpsit 
averring  that  on  January  12, 1903,  the  bankrupt  corpo- 
ration transferred  to  appellant  certain  shares  of  stock, 
notes  and  choses  in  action,  upon  pre-existing  indebt- 
edness due  appellant  from  the  Moody-King  Company; 
that  said  company  was  insolvent  at  the  time  of  such 
transfer  and  that  appellant  had  reasonable  cause  to 
believe  that  it  was  intended  to  give  him  a  preference ; 
that  such  transfer  enabled  the  defendant  to  ob- 
tain a  greater  percentage  of  his  debt  than  other  cred- 
itors and  that  by  reason  of  the  premises  appellant  be- 
came indebted  to  appellee.  The  second  count  further 
alleges  that  at  the  time  of  the  transfer  to  him  by  the 
corporation,  appellant  was  president  and  director  of 
the  Moody-King  Company  and  that  the  bankrupt  com- 
pany owed  $10,000  to  creditors  other  than  the  defend- 
ant, no  part  of  which  is  paid. 

Appellant  pleaded  to  the  declaration,  claiming  set- 
off by  reason  of  his  having  paid  $13,000  on  two  demand 
notes  of  the  bankrupt,  upon  which  notes  he  was  guar- 
antor, and  also  that  he  was  the  holder  of  eight  notes 
of  the  bankrupt  amounting  to  $4,300.  The  issues  were 
submitted  to  a  jury  which  returned  a  verdict  in  favor 
of  appellee  for  $4,000.  Plaintiff  remitted  $2,500  and 
judgment  was  entered  against  appellant  for  $1,500, 
from  which  judgment  this  appeal  is  taken. 

B.  M.  Shaffnbr,  for  appellant, 

ROSENTHAL;  KuRz  &  HiBSCHL,  for  appellee ;  Edwabd 
Menkin,  of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the 
court. 

In  the  case  referred  to  in  the  foregoing  statement 
(Moody  V.  Chicago  Title  &  Trust  Co.,  126  111.  App.  68) 
a  bill  of  interpleader  was  filed  by  an  indemnity  com- 
pany against  which  appellant  had  instituted  proceed- 
ings to  recover  upon  a  certain  bond  or  policy  of  insur- 
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ance,  the  proceeds  of  which  were  claimed  by  appellant 
and  by  appellee  as  trustee  in  bankruptcy  of  the 
Moody-Eang  Company.  It  was  held  that  to  allow  ap- 
pellant to  recover  on  the  indemnity  bond  would  be 
inequitable,  would  allow  him  to  obtain  a  fraudulent 
preference  in  violation  of  the  bankruptcy  act  over 
other  creditors  of  the  Moody-King  Company  and  a 
greater  percentage  of  his  debt  against  the  bankrupt 
than  any  other  creditors  of  the  same  class.  In  the 
present  suit  appellee  seeks  to  recover  the  value  of 
other  assets  of  the  Moody-King  Company  transferred 
to  appellant  at  the  same  time  under  the  same  circum- 
stances and  for  the  same  purpose  as  was  the  indemnity 
bond  in  controversy  in  the  case  cited. 

It  is  contended  in  favor  of  appellant  that  the  court 
erred  in  applying  the  doctrine  of  res  judicata.  The 
ground  of  the  contention  seems  to  be  that  in  the  former 
case  above  referred  to  the  proceeding  was  instituted 
by  a  third  party,  and  differs  from  the  case  now  under 
consideration  in  that  respect.  While  it  is  true  the  bill 
of  interpleader  was  filed  by  a  third  party  seeking  to 
ascertain  to  whom  its  admitted  debt  upon  the  indem- 
nity bond  should  be  paid,  the  actual  controversy  was 
between  appellant  and  appellee  in  its  capacity  of  trus- 
tee in  bankruptcy,  as  in  the  present  suit.  While  in  the 
former  case  the  question  was  raised  whether  there  had 
been  a  formal  assignment  of  the  indemnity  bond  or 
policy  to  appellant  the  decision  was,  nevertheless,  act- 
ually based  upon  the  ground  that  if  there  was  a  de- 
livery of  the  bond  to  appellant  which  might  otherwise 
have  been  valid,  it  was  fraudulent  and  void  as  against 
creditors  of  the  bankrupt.  The  same  question  is  directly 
involved  in  the  case  at  bar.  The  record  in  the  former 
case  was  introduced  in  evidence.  It  is  competent  to 
show  by  extrinsic  evidence  that  the  precise  question 
was  raised  and  determined  in  the  former  suit.  Sawyer 
V.  Nelson,  160  HI.  629-631 ;  RusseU  v.  Place,  94  U.  S.  606. 
The  decree  in  the  interpleader  case  finds  among  other 
things,   "that  the  transactions    upon    which   Moody 
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claims  his  right  of  recovery,' occurred  on  January  12, 
1903,  when  Moody-Kong  Company  was  insolvent  and 
unable  to  continue  its  business,  and  that  the  aggregate 
of  property  of  bankrupt  was  not  then,  at  fair  valu- 
ation, sufficient  to  pay  its  debts ;  that  throughout  such, 
transactions  Moody  had  reasonable  cause  to  believe 
it  was  intended  to  give  him  a  preference  in  violation  of 
the  Bankruptcy  Act  of  1898 ;  that  the  effect  of  the  en- 
forcement of  such  transfer  will  enable  him  to  obtain 
a  greater  percentage  than  other  creditors  of  Moody- 
King  Company  of  the  same  class.  ^'  This  decree  was 
affirmed  in  all  respects.  The  parties  are  identical  in 
case  at  bar  with  those  in  the  former  case,  and  the  only 
difference  is  that  appellee  as  trustee  is  not  claiming 
the  same  subject-matter,  although  claiming  in  the  same 
right  and  capacity.  What  is  said  in  Brack  v.  Boyd,  211 
HI.  290-294,  is  in  point:  **The  case  falls  within  the 
other  rule,  which  is,  that  where  some  controlling  fact  or 
question  material  to  the  determination  of  both  causes 
of  action  has  been  adjudicated  in  a  former  suit  and  the 
same  fact  or  question  is  again  at  issue  between  the 
same  parties,  its  adjudication  in  the  first  will  if  prop- 
erly presented  be  conclusive  of  the  same  question  in 
the  later  suit,  irrespective  of  whether  the  cause  of 
action  is  the  same  in  both  suits  or  not." 

It  is  urged  that  no  recovery  can  be  had  against  ap- 
pellant until  appellee  has  placed  him  in  statu  quo  by 
repaying  him  the  $13,000,  paid  by  him  as  guarantor 
upon  notes  of  the  bankrupt  and  a  further  sum  equal 
to  the  value  of  the  $25,000  of  the  capital  stock  of  the 
bankrupt  corporation,  which  he  surrendered  to  King, 
another  stockholder,  at  the  time  of  the  transfer  of  the 
assets  in  question  to  appellant.  It  is  doubtless  true 
that  **  under  the  present  bankrupt  act  the  trustee  takes 
the  property  of  the  bankrupt  in  cases  unaffected  by 
fraud  in  the  same  plight  and  condition  that  the  bank- 
rupt himself  held  it  and  subject  to  all  the  equities  im- 
pressed upon  it  in  the  hands  of  the  bankrupt."  Thomp- 
son V.  Fairbanks,  196  U.  S.  516.  It  is  also  true  that 
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in  the  original  counts  of  the  declaration  appellee  al- 
leged it  had  notified  appellant  of  its  election  to  rescind 
the  transfer  in  question  made  by  the  bankrupt  to  ap- 
pellant. There  are,  however,  additional  counts  contain- 
ing no  such  averment.  The  presence  of  this  averment 
in  the  original  count  does  not  affect  the  rights  of  either 
party.  Appellant  was  a  director  in  the  bankrupt  cor- 
poration, and  as  we  held  in  the  interpleader  case,  **an 
insolvent  corporation  cannot  prefer  a  creditor  who  at 
the  same  time  is  a  director  therein."  -Appellant  was 
liable  on  the  notes  for  $13,000  as  guarantor  before  the 
transfers  in  controversy  were  made  to  him  and  re- 
mained liable  to  the  same  extent  notwithstanding  the 
transfers.  The  decree  in  that  case  expressly  found 
*'that  throughout  such  transactions  Moody  had  rea- 
sonable cause  to  believe  it  was  intended  to  give  him 
a  preference  in  violation  of  the  Bankruptcy  Act  of 
1898.''  We  afiirmed  that  decree  and  the  question  is 
no  longer  open  in  this  court.  Appellee  in  this  case 
does  not  sue  in  the  right  of  the  bankrupt  and  is  under 
no  obligation  to  rescind  the  transfer.  He  sues  as  the 
representative  under  the  bankrupt  act  of  the  cred- 
itors who  are  entitled  to  receive  the  benefit  of  assets 
rightly  belonging  to  the  bankrupt's  estate.  There  is 
no  evidence  that  the  stock  of  the  bankrupt  held  by  ap- 
pellant and  transferred  by  him  to  King  had  any  value 
at  the  time,  even  if  it  passed  to  King  for  the  benefit  of 
the  bankrupt. 

Appellant's  counsel  ingeniously  argues  that  the 
fraudulent  preference  to  appellant  is  voidable  but  not 
void  and  that  hence  the  suit  is  in  the  nature  of  trover 
and  could  not  be  brought  until  demand  by  the  trustee 
and  refusal  by  appellant.  As  above  stated,  we  held 
that  appellant  **had  reasonable  cause  to  believe  it  was 
intended"  to  give  him  a  preference  in  violation  of  the 
bankruptcy  act.  In  such  case  no  reason  appears  why 
he  should  be  entitled  to  a  demand  by  the  trustee  or 
to  prior  notice  of  a  suit  to  recover  such  preference. 
The  trustee  is  expressly  authorized  to  **  recover  the 
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property  or  its  value '*  from  a  person  having  such 
** reasonable  cause'*  to  believe  a  preference  wa&  in- 
tended. (Bankrupt  Act,  sec.  60b.)  The  contention 
that  appellant  was  not  a  preferred  ** creditor''  at  the 
time  is  not,  we  think,  material  under  the  undisputed 
facts  and  the  bankrupt  law.  While  not  a  creditor  in 
the  sense  that  he  had  a  provable  claim  against  the 
bankrupt's  estate,  he  was  not  entitled  to  a  preference, 
even  though  his  liability  as  guarantor  for  the  bank- 
rupt was  only,  conditional  at  the  time.  The  prefer- 
ence was  clearly  taken  by  him  in  view  of  the  very  evi- 
dent and  assured  contingency  that  as  guarantor  he 
would  be  obliged  to  pay  the  debt.  See  Crandall  v. 
Coats,  133  Fed.  Rep.  965-967.  It  is  not,  we  think,  ma- 
terial that  appellant's  conditional  liability  was  not 
then  a  claim  provable  against  the  bankrupt  estate. 
The  act  provides  that  *'if  a  bankrupt  shall  have  given 
a  preference  within  four  months  before  the  filing  of 
his  petition,"  etc.,  the  trustee  may  recover  the  prop- 
erty or  its  value.  It  does  not  necessarily  follow  that 
the  preference  can  only  be  recovered  back  from  one 
who  is  then  an  actual  creditor.  It  suffices  that  he  is 
preferred  against  a  liability  of  the  bankrupt  which 
has  become  actual  though  at  the  time  contingent. 
Crandall  v.  Coats,  supra. 

It  is  urged  that  appellant  was  entitled  to  set-off 
against  the  claim  of  the  trustee,  the  $13,000  which  he 
paid  to  the  bank  as  guarantor  of  notes  of  the  bank- 
rupt, and  that  the  Superior  Court  erred  in  not  allow- 
ing such  claim  of  set-off.  While  this  might  be  true 
under  certain  conditions  if  the  trustee  was  suing  in 
the  right  of  the  bankrupt,  to  enable  appellant  to  claim 
a  right  of  set-off  as  against  the  creditors  represented 
by  the  trustee  under  the  facts  in  this  case  would  be  to 
allow  him  the  very  preference  it  is  the  purpose  of  the 
bankruptcy  act  to  avoid.  The  case  differs  materially 
from  Smith  v.  Hodson,  2  Smith's  Leading  Cases,  201, 
cited  in  behalf  of  appellant.  In  that  case  the  action 
was  brought  by  the  assignee  on  a  contract  for  goods 
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sold  by  the  bankrupt  and  the  party  buying  might,  it 
was  held,  **Set  up  the  same  defense  to  an  action 
brought  by  the  assignees  which  he  might  have  used 
against  the  bankrupt  himself;  and  consequently  may 
set  off  another  debt  which  was  owing  from  the  bank- 
rupt to  him/'  In  the  case  at  bar  the  assignee  is  seek- 
ing to  recover  property  unlawfully  transferred  to  ap- 
pellant by  the  bankrupt,  a  very  different  cause  of  ac- 
tion. In  so  suing,  the  trustee  instead  of  aflSrming  the 
transaction  between  the  bankrupt  and  appellant,  ex- 
pressly repudiates  it. 

It  is  insisted  that  appellant  is  treated  inequitably 
by  the  judgment  complained  of,  and  that  hence  the 
judgment  should  be  reversed.  The  liability  of  appel- 
lant as  guarantor  resulted  by  force  of  law  from  his 
own  act.  He  was  a  stockholder  and  oflScer  of  the  bank- 
rupt corporation  interested  in  its  business.  T^hile  by 
indorsing  the  bankrupt's  notes  he  has  placed  himself 
in  an  unfortunate  situation,  the  position  of  creditors 
who  trusted  the  bankrupt  perhaps  on  the  faith  of  ap- 
pellant's connection  with  it,  is  certainly  no  less  equit- 
ably entitled  to  consideration,  if  the  question  of  equi- 
ties was  before  us. 

Finding  no  material  error,  the  judgment  of  the  Su- 
perior Court  must  be  aflSrmed. 

Affirmed. 


City  of  Chicago  t.  John  J.  Fitzmaurlce. 
Gen.  No.  13,540. 

1.  CiTO.  8EBVICE  COMMISSION — how  rulcs  of,  must  be  proved.  The 
only  competent  evidence  of  the  rules  of  the  civil  service  commission 
are  the  original  rules  adopted,  or  a  copy,  proved  to  be  such  by  a 
witness  who  has  compared  such  copy  with  the  original  rules  and 
knows  that  such  copy  is  correct. 

2.  Civa  Service  Act — what  proof  sufficient  to  entitle  recovery 
of  compensation.  Compensation  may  be  recovered  where  it  appears 
that  the  plaintiff  duly  took  the  civil  service  examination  for  a  par- 
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tteular  position,  that  he  passed  such  examination  and  was  certified 
to  the  commission,  was  appointed  to  and  served  in  such  position, 
that  on  charges  preferred  he  was  discharged,  but  that  upon  cer- 
tiorari proceedings  resulting  from  the  discharge,  the  discharge  was 
quashed. 

3.  Res  judicata — eJHect  of  certiorari  proceeding  as.  In  an  action 
by  a  civil  service  employe  to  recover  compensation  the  Judgment  in 
a  certiorari  proceeding  instituted  by  him  is  res  judicata  with  respect 
to  the  existence  of  the  office  flllefl  by  him  and  also  with  respect  to 
his  appointment. 

Fbeeman,  J.,  dissenting. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Ax£L  Chytbaus,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1907.  Affirmed.  Opinion  filed 
December  24,  1907. 

Statement  by  the  Court,  Appellee  brought  this 
action  of  assumpsit  against  appellant  to  recover  his 
salary  as  a  police  patrolman  of  appellant  from  Novem- 
ber, 1903,  when  he  was  suspended  pending  the  deter- 
mination of  certain  charges,  upon  the  hearing  of  which 
he  was  discharged,  until  June  2,  1906,  when  he  was  re- 
instated in  his  position. 

It  appears  from  the  record  that  in  April,  1895,  the 
general  Civil  Service  Act  was  adopted  by  the  electors 
of  the  city  of  Chicago;  that  in  March,  1898,  appellee 
took  an  examination  for  the  position  of  patrolman  in 
the  department  of  police,  passed  and  was  certified  by 
the  Civil  Service  Commission  on  requisition  by'  the 
superintendent  of  police  and  given  a  position  as  patrol- 
man. 

Shortly  after  his  discharge,  upon  a  hearing  before 
the  Civil  Service  Commission,  he  brought  a  certiorari 
proceeding  in  the  Superior  Court  against  the  Civil 
Service  Commission,  the  return  to  which  did  not  show 
that  notice  was  given  to  appellee  of  the  time  and  place 
of  the  hearing.  The  judgment  of  the  court  was  that 
the  proceedings  of  the  commission  be  quashed.  One 
Walter  Bullis,  against  whom  the  sanie  charges  were 
made  at  the  same  time,  and  who  was  also  discharged, 
brought  a  similar  proceeding  against  the  commission, 
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with  a  like  result.  An  appeal  was  allowed  in  both 
cases,  and  it  was  stipulated  that  appellee's  case  should 
abide  the  result  of  the  appeal  in  the  Bullis  case.  The 
Supreme  Court  affirmed  the  judgment  of  the  Appellate 
Court,  which  affirmed  the  judgment  of  the  lower  court. 
Powell  V.  Bullis,  221  HI.  379.  Appellee  was  reinstated 
accordingly  on  June  2,  1906. 

Appellee  offered  in  evidence  the  item  concerning 
patrolmen  in  the  appropriation  ordinances  of  the  city 
of  Chicago  for  the  years  1903,  1904,  1905  and  1906; 
certain  sections  of  the  Revised  Code  of  Chicago  of 
1897,  creating  the  department  of  police ;  the  item  from 
the  register  of  eligibles  concerning  appellee;  alleged 
rules  of  the  Civil  Service  Commission  purporting  to 
classify  the  offices  and  places  of  employment  not  ex- 
empt by  the  Civil  Service  Act  pursuant  to  section  3 
of  the  act. 

Appellee  testified  that  since  his  discharge  he  made 
no  effort  to  procure  employment,  except  once^  in  May, 
1904,  when  he  tried  to  get  work  as  a  special  police- 
man. 

Evidence  on  behalf  of  appellant  was  admitted,  show- 
ing the  original  charges  preferred  against  appellee  on 
which  he  was  discharged  in  1903,  and  also  the  charges 
preferred  against  him  on  July  24,  1906,  and  that  the 
latter  charges  were  pending  and  undetermined  before 
the  Civil  Service  Commission  at  the  time  of  the  trial 
of  this  cause  in  the  court  below. 

The  court  directed  a  verdict  for  appellee  for  $2,-' 
660.20,  and  a  judgment  for  that  amount  was  entered. 

Michael  F.  Sullivan,  George  W.  Miller  and  Clyde 
L.  Day,  for  appellant ;  Edward  J.  Brundage,  Corpora- 
tion Counsel,  of  counsel. 

A.  D.  Gash,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 
Appellee  offered  and  the  court  admitted  in  evidence, 
Vol.  cxxxviii  le 
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over  the  objection  of  counsel  for  appellant,  what  pur- 
ports to  be  the  civil  service  rules  adopted  by  the  Civil 
Service  Commission  of  the  city  of  Chicago.  It  was  not 
claimed  that  they  were  the  original  rules,  or  that  the 
original  rules  had  been  lost  or  destroyed  or  could  not 
be  procured.  The  witness  who  was  secretary  of  the 
Civil  Service  Conmiission  was  shown  what  purported 
to  be  a  copy  of  the  published  rules  and  classification 
of  the  civil  service  of  the  city  of  Chicago,  and  was 
asked  if  that  was  a  copy  of  the  published  rules.  The 
court  permitted  him,  over  the  objection  of  counsel  for 
appellant,  to  answer  that  it  was  a  copy  of  the  reports 
of  the  secretary  of  the  commission  to  the  mayor  of 
the  proceedings  of  1903,  issued  by  the  Civil  Service 
Commission,  of  the  rules  in  force  January  31,  1904. 
The  witness  further  testified,  on  cross-examination, 
that  he  did  not  know  the  rules  in  force  January  31, 
1904,  or  prior  to  that  date,  or  subsequent  to  that  date ; 
that  he  had  not  examined  the  copy  of  the  report 
closely;  that  he  had  looked  it  over  casually.  There- 
upon the  court  admitted  the  report  in  evidence,  and 
counsel  for  appellant  excepted  to  the  ruling. 

In  our  opinion,  no  sufficient  foundation  was  laid  for 
the  introduction  of  the  copy  in  evidence.  The  only 
competent  evidence  of  the  rules  was  the  original  rules 
adopted,  or  a  copy  proved  to  be  such  by  a  witness 
who  had  compared  the  copy  with  the  original  rules 
and  knew  that  it  was  a  correct  copy  thereof.  The  rules 
are  a  public  record,  and  the  record  itself,  or  a  certified 
copy  thereof,  could  be  procured  by  appellee,  for  aught 
that  appears  in  the  record.  The  admission  of  the  re- 
port was  error. 

We  think,  however,  that  it  was  unnecessary  for  ap- 
pellee to  make  proof  of  the  rules  and  classification  of 
service.  The  evidence  on  both  sides  of  the  case  showed 
that  appellee  took  the  civil  service  examination  in 
March,  1898,  for  the  position  of  policeman;  that  he 
passed  the  examination  and  was  certified  by  the  Civil 
Service  Commission,  on  a  requisition  by  the  superin- 
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tendent  of  police,  and  was  appointed  to  and  served  in 
the  position  of  patrolman;  that  on  charges  preferred 
against  him  he  was  discharged  by  the  commission,  and 
that  on  a  certiorari  proceeding  brought  by  appellee  in 
the  Superior  Court  the  proceedings  of  the  commission 
were  quashed  and  held  for  naught. 

Thus  the  record  shows  that  appellee  was  never  dis- 
charged legally  and  has  j-emained  in  his  position  of 
patrolman  during  the  whole  period  for  which  he  sues 
for  his  salary.  We  cannot  see,  therefore,  that  it  was 
necessary  for  him  to  establish,  as  an  original  proposi- 
tion, that  there  was  such  a  position,  and  that  he  was 
duly  appointed  to  it,  for  that  is  necessarily  implied 
and  shown,  and  even  admitted  by  the  charges  before 
the  commission  and  the  trial  before  it.  If  appellee 
had  not  been  a  patrolman  regularly  appointed  accord- 
ing to  law,  what  need  was  there  to  file  charges  against 
him  as  patrolman  and  have  a  trial  before  the  Civil 
Service  Commission!  The  return  in  the  certiorari  pro- 
ceeding shows  that  appellee  was  a  patrolman  of  the 
city  of  Chicago.  What  was  stated  to  be  a  fact  and  was 
necessarily  adjudicated  upon  in  that  proceeding  by  the 
city,  ought  not  to  be  a  subject  of  litigation  again  in 
this  case  between  the  same  parties.  We  think  appel- 
lant is  concluded  in  this  case  upon  the  question  of  the 
existence  of  the  position,  and  that  appellee  was  a  pa- 
trolman duly  appointed.  Attorney-General  v.  C.  &  E. 
E.  E.  Co.,  112  111.  520;  Hanna  et  al.  v.  Eead  et  al.,  102 
id.  596. 

The  ruling  of  the  court  admitting  the  immaterial  evi- 
dence, though  erroneous,  was  not  reversible  error. 

It  is  urged  that  the  judgment  is  excessive,  in  that  it 
includes  salary  for  November,  1903,  amounting  to 
$91.66. 

We  find  no  error  assigned  under  which  this^  question 
can  be  raised. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 

Mr.  Justice  Fbeeman  dissenting. 
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Danforth  Manufacturing  Company  t.  M.  L.  Barrett  & 

Company. 

Oen.  No.  13,546. 

JUD0ME17T — form  of,  where  defendant  in  attachment,  in  who^e 
tntereats  forthcoming  bond  Tias  been  given,  becomes  bankrupt.  In  an 
action  of  attachment  In  which  a  forthcoming  bond  has  been  given, 
a  Judgment  should  be  entered  against  the  defendant  notwithstand- 
ing his  prior  bankruptcy,  but  the  entry  of  the  judgment  should  be 
accompanied  by  an  order  perpetually  staying  execution. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
Ck)unty  Court  of  Cook  county;  the  Hon.  Lewis  Rinakeb,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1907.    Reversed.    Opinion  filed  December  24,  1907. 

Statement  by  the  Court.  This  action  was  com- 
menced before  a  justice  of  the  peace  by  appellee 
against  appellant.^  Judgment  was  rendered  by  the 
justice  against  appellant  for  $192.34.  The  defendant, 
appellant  here,  prayed  an  appeal  to  the  County  Court, 
and  on  February  3,  1906,  gave  an  appeal  bond  in  the 
sum  of  $400  with  surety,  conditioned  that  if  said  Dan- 
forth Manufacturing  Company  shall  prosecute  its  ap- 
peal with  effect  and  shall  pay  whatever  judgment  may 
be  rendered  against  it  by  the  court  upon  trial  of  said 
appeal,  or  by  consent,  or  in  case  the  appeal  is  dis- 
missed, or  in  case  the  matter  in  controversy  is  settled 
between  the  parties  to  the  suit  without  a  trial  by  the 
court  appealed  to,  will  pay  the  judgment  rendered 
against  it  before  said  justice,  and  all  costs  occasioned 
by  said  appeal,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  effect. 

On  the  same  day,  February  3,  1906,  a  transcript  of 
the  proceedings  before  the  justice  of  the  peace  was 
filed  in  the  County  Court.  April  24,  1906,  the  appear- 
ance of  M.  L.  Barrett  &  Co.,  a  corporation — appellee — 
was  filed  in  the  County  Court.  A  jury  was  waived 
and  the  cause  was  submitted  to  the  court  for  trial, 
and  the  court  found  the  issues  for  the  plaintiff,  appel* 
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lee,  and  assessed  the  plaintiff's  damages  at  $192.34, 
and  entered  a  general  judgment  against  the  defendant, 
appellant. 

Appellee's  evidence  on  the  trial  tended  to  show  an 
acoonnt  stated.  This  was  not  denied.  Appellant  in- 
troduced in  evidence  proceedings  of  the  United  States 
District  Court  in  bankruptcy,  showing  a  proper  sched- 
ule of  the  claim  sued  on,  and  the  discharge  of  appel- 
lant, pending  the  appeal  in  the  County  Court. 

Steele  &  Thompson,  for  appellant. 

Fbedebiok  Duffy,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

It  is  admitted  in  argument  by  appellant  that  it  is 
proper  for  a  trial  court  to  enter  a  judgment  against  a 
defendant  with  a  perpetual  stay  of  execution  in  order 
that  the  plaintiff  in  said  judgment  may  enforce  the 
same  against  the  sureties  on  a  bond  given  upon  an 
attachment  levied  more  than  four  months  prior  to  the 
bankruptcy  of  the  defendant,  as  held  in  Hill  v.  Hard- 
ing, 116  111.  92,  and  Hill  v.  Harding,  130  U.  S.  699. 
But  it  is  contended  on  the  authority  of  Goyer  v.  Jones, 
79  Miss.  253,  that  this  rule  should  not  be  applied 
where  the  plaintiff  or  claimant  has  acquired  no  lien 
under  his  judgment ;  and  that  there  should  be  no  judg- 
ment against  appellant  in  this  case  because  the  sure- 
ties on  the  appeal  bond  are  not  liable. 

On  this  record  the  sureties  on  the  appeal  bond  are 
not  before  the  court,  and  we  cannot  determine  their 
rights  and  liabilities.  It  will  be  time  enougb  to  de- 
termine the  question  of  their  liability  when  a  proper 
case  is  presented  for  our  consideration  involving  that 
question.  The  only  question  here  presented  is  whether, 
as  between  appellant  and  appellee,  the  general  judg- 
ment entered  by  the  County  Court  was  the  proper 
judgment  to  be  rendered  in  the  case.  We  think  it  was 
not.    It  deprives  appellant  of  the  benefit  of  its  dis- 
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charge  in  bankruptcy  proved  by  the  evidence  in  the 
record. 

The  question  then  is,  what  is  the  proper  judgment 
to  be  entered  in  this  case,  in  view  of  the  provisions 
of  the  bankruptcy  act  and  the  nature  and  conditions 
of  the  appeal  bond  given  on  the  appeal  from  the  judg- 
ment of  the  justice  of  the  peace. 

Section  16  of  the  bankruptcy  act  provides  that, 
**The  liability  of  a  person  who  is  a  co-debtor  with,  or 
guarantor,  or  in  any  manner  a  surety  for,  a  bankrupt, 
shall  not  be  altered  by  the  discharge  of  such  bank- 
rupt 

The  condition  of  the  appeal  bond  is  given  in  the 
preceding  statement.  This  bond  was  given  before  the 
proceeding  in  bankruptcy  was  commenced. 

The  question  presented  in  Hill  v.  Harding,  supra, 
was  whether  there  is  anything  in  the  provisions  of  the 
bankrupt  act  to  prevent  a  state  court  from  render- 
ing judgment  against  a  bankrupt  with  a  perpetual 
stay  of  execution  against  him,  where  a  bond  or  recog- 
nizance had  been  given  to  dissolve  an  attachment 
made  more  than  four  months  before  the  commence- 
ment of  the  proceedings  in  bankruptcy,  thus  leaving 
the  obligee  at  liberty  to  proceed  against  the  sureties, 
and  it  was  held  that  the  authority  for  such  judgment 
depends  upon  the  practice  of  the  state  court,  and  that 
there  is  nothing  in  the  bankrupt  act  to  prevent  the 
rendering  of  such  a  judgment. 

While  conceding  that  the  entry  of  such  a  judgment 
is  the  settled  practice  of  this  state,  where  a  lien  has 
been  secured,  as  in  Hill  v.  Harding,  116  HI.  92,  counsel 
for  appellant  contend  there  is  no  reason  for  it,  and 
the  practice  should  not  be  applied  where  the  plaintiff 
or  claimant  has  acquired  no  lien  under  his  proceedings 
or  judgment.  We  think  this  contention  cannot  be  sus- 
tained. 

There  are  decisions  in  other  jurisdictions  which  hold 
that  the  discharge  in  bankruptcy  of  the  principal,  the 
defendant  in  a  suit  in  which  a  bond  or  recognizance 
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by  the  surety  is  given,  prevents  any  judgment  against 
the  bankrupt,  and  is  therefore  a  complete  defense  to 
the  surety  when  sued  on  the  bond  or  recognizance, 
upon  the  theory  that  the  surety  is  released  from  his 
undertaking  because  there  can  be  no  judgment  against 
the  bankrupt,  but  other  authorities  hold  that  by  the 
provision  above  quoted  of  the  Bankrupt  Act  the  dis- 
charge of  the  surety  is  saved. 

In  Fisse,  Assignee,  etc.,  v.  Einstein,  5  Mo.  Appeals, 
78,  it  is  held  that  a  discharge  in  bankruptcy  of  a  judg- 
ment-debtor will  not  release  his  sureties  on  a  bond 
for  appeal  from  a  justice  of  the  peace,  executed  before 
the  institution  of  the  proceedings  in  bankruptcy ;  that 
the  judgment  debtor  is  liable  on  the  judgment  as  soon 
as  it  is  rendered,  and  when  the  surety  signs  the  ap- 
peal bond  he  becomes  liable  with  him  for  the  same  debt 
within  the  meaning  of  the  bankrupt  act.  The  follow- 
ing cases  hold  the  same  rule :  Knapp  v.  Anderson,  7 
Hun,  296,  affirmed  in  71  N.  Y.  466;  Holyoke  v.  Adams, 
10  Nat.  Bk.  Reg.  (N.  Y.)  270;  Elder  v.  Trussing,  101 
m.  App.  654.  In  Fisse  v,  Einstein,  supra,  it  was  said : 
"The  extinction  of  the  obligation,  to  be  sure,  ex- 
tinguishes the  liability  of  the  surety  when  the  debt  is 
extinguished  by  the  voluntary  act  of  the  creditor,  but 
the  surety  is  never  released  by  causes,  such  as  bank- 
ruptcy, which  originate  in  the  law,  against  the  credi- 
tor's "will.  Phillips  V.  Solomon,  42  Ga.  197;  Throb, 
on  Prin.  &  Sur.,  Sec.  114." 

In  view  of  this  question  of  the  liability  of  the  sure- 
ties on  the  appeal  bond — a  question  not  necessary  for 
us  to  decide  and  which  we  do  not  decide — ^the  proper 
judgment  in  this  case  is  a  special  judgment  against 
appellant  for  the  amount  due  to  appellee  with  a  per- 
X)etual  stay  of  execution.  Such  a  judgment  against 
appellant  can  work  no  harm  to  it,  and  will  not  inter- 
fere with  any  rights  or  privileges  acquired  by  its  dis- 
charge in  bankruptcy.  In  Hill  v.  Harding,  130  U.  S. 
699,  supra,  it  is  said  at  page  703,  speaking  of  a  judg- 
ment with  a  stay  of  execution:  **The  judgment  is  not 
against  the  person  or  property  of  the  bankrupt,  and 
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has  no  other  effect  than  to  enable  the  plaintiff  to 
charge  the  sureties,  in  accordance  with  the  express 
terms  of  their  contract,  and  with  the  spirit  of  that  pro- 
vision of  the  bankrupt  act  which  declares  that  *no 
discharge  shall  release,  discharge  or  effect  any  per- 
son liable  for  the  same  debt  for  or  with  the  bankrupt, 
either  as  partner,  joint  contractor,  indorser,  surety  or 
otherwise.' '' 

Appellant  cannot  complain  of  such  a  judgment,  be- 
cause it  would  not  injuriously  affect  it.  Bowman  v. 
V.  &  C.  By.  Co.,  102  111.  459;  Hill  v.  Harding,  116  id. 
92;  Flack  v.  Moore,  117  HI.  App.  551. 

As  said  above,  the  judgment  of  the  County  Court  is 
a  general  judgment.  True,  the  bill  of  exceptions  in 
the  record  contains  a  statement  or  recital  that  a  per- 
petual stay  of  execution  was  ordered,  but  we  cannot 
look  to  the  bill  of  exceptions  for  the  judgment.  That 
appears  in  the  conmion  law  record  of  the  court  alone, 
and  the  above  recital  in  the  bill  of  exceptions  is  with- 
out warrant  in  law,  and  does  not  affect  the  judgment 
which  was  in  fact  entered. 

The  judgment  of  the  County  Court  is  therefore  re- 
versed and  a  new  judgment  will  be  entered  here  for 
one  hundred  and  ninety-two  dollars  and  thirty-four 
cents  ($192.34)  in  favor  of  appellee  and  against  ap- 
pellant, with  a  perpetual  stay  of  execution. 

Reversed  and  judgment  here. 


John  A.  Hinsey  et  al.  t.  Supreme  Lodge  Knights  of 

Pythias. 
Oen.  No.  13,136. 

1.  TBU8T8 — remedy  upon  abuse  of,  by  individual  investment,  A 
trust  officer  who  assumes  interests  in  conflict  with  the  interests  of 
his  principal  may  be  required  to  surrender  all  such  Interests  and  to 
account  for  all  loss  resulting  to  his  principal  by  yirtne  of  his  illegal 
conduct 


Chicago— FiBST  Distmot— A,  D.  1908.    249 

Hinsey  v.  Supreme  Lodge  K.  of  P. 

2.  Tbusts — scope  of  doctrine  of  impressive.  The  doctrine  of  im- 
pressive trusts  is  sufficiently  broad  in  its  scope  to  permit  the  follow- 
ing of  money,  wrongfully  appropriated  by  one  standing  in  a  fiduciary 
relation  to  another.  Into  whatever  property  it  may  have  been  in- 
vested. 

3.  TliusTS — alternative  relief  appropriate  upon  abuse  of,  by  indi- 
vidual investments.  Where  a  trustee  has  employed  trust  funds  in 
individual  investments,  the  cestui  que  trust  may  either  follow  the 
funds  into  the  corpus  of  the  investment  or  recover  the  money  mis- 
appropriated and  have  the  property  purchased  with  that  money  sub- 
jected to  the  payment  of  the  amount  due. 

4.  RATiyicATioN — when  amendment  of  hill  of  complaint  does  not 
affect.  An  amendment  does  not  affect  a  ratification  where  the  theory 
of  the  original  action  has  not  been  departed  from  and  where  the 
amendments  at  most  only  inject  into  the  cause  a  new  method  to  be 
adopted  in  obtaining  the  ultimate  relief  sought  by  the  original  bill. 

5.  Ratttication — what  not  subject  to.  Transactions  In  them- 
selves illegal  are  not  subject  to  ratification. 

6.  Redemption — when  order  of  sale  without  right  of,  appropriate, 
A  sale  of  real  estate  ordered  to  satisfy  a  money  decree  is  properly 
awarded  without  according  to  the  defendants  any  right  of  redemp- 
tion where  such  defendants  were  wrongdoers  and  had  no  title  in 
such  real  estate,  either  legal  or  equitable. 

Bill  for  accounting,  etc.  Error  to  the  Circuit  Cknirt  of  Cook 
county;  the  Hon.  Oscab  E.  Heasd,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1906.  Affirmed.  Opinion  filed  January  13, 
1908. 

By  an  order  of  severance  duly  entered  of  record, 
plaintiffs  in  error,  John  A.  Hinsey,  Erastus  Sipperly, 
Charlotte  Sipperly  and  Arrolyn  M.  Brooks,  were  al- 
lowed to  prosecute  this  writ  of  error  alone,  the  remain- 
ing plaintiffs  in  error  being  by  that  order  barred,  pur- 
suant to  statute,  from  hereafter  attacking  the  verities 
of  the  decree  of  the  Circuit  Court,  with  the  exception 
of  Elmer  L.  Parker,  whose  appeal  from  the  Circuit 
Court  decree  is  now  pending  in  this  court. 

Statement  by  the  Court.  The  parties  will  be  here 
designated  as  in  the  court  below,  complainant  and  de- 
fendants. 

The  complainant  is  a  corporation  in  virtue  of  a  char- 
ter granted  to  it  by  the  Federal  Congress  June  29, 
1894,  as  a  fraternal  and  benevolent  association.    Its 
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charter  forbade  its  engaging  in  any  business  for  gain. 
It  was  granted  power  to  make  a  constitution  and 
amend  the  same  at  its  pleasure,  and  in  pursuance  of 
its  charter,  about  April,  1895,  it  established  and,  to 
the  time  of  filing  the  bill  herein,  maintained  an  in- 
surance department  for  insuring  the  lives  of  such  of 
its  members  as  desired  to  be  insured.  This  depart- 
ment was  known  as  the  ** Endowment  Rank,''  gov- 
erned by  a  constitution  and  by-laws  adopted  by  the 
supreme  lodge  of  complainant.  The  government  of 
such  Endowment  Rank  was  vested  in  a  Board  of  Con- 
trol, composed  of  the  Supreme  Chancellor  and  the 
Endowment  Commissioner  of  complainant,  each  ex 
officio,  and  three  members  of  the  Supreme  Lodge,  mem- 
bers of  the  Endowment  Rank,  elected  by  the  Supreme 
Lodge.  From  the  members  of  this  Board  of  Control 
there  should  be  elected  a  President,  Secretary  and 
Medical  Examiner  in  Chief,  all  of  whom  must  be  mem- 
bers of  the  Endowment  Rank. 

The  Board  of  Control  was  authorized  to  designate 
a  solvent  bank  as  depositary  of  the  funds  of  the  En- 
dowment Rank,  and  was  given  full  control,  subject  to 
the  supervision  of  the  Supreme  Lodge;  and  to  hold 
and  disburse  the  funds  of  the  Endowment  Rank.  Its 
meetings  to  be  held  at  dates  to  be  fixed  by  the  Presi- 
dent in  the  months  of  January,  April,  July  and  Octo- 
ber of  each  year.  This  Board  was  also  required  to 
make  quarterly  reports  *' giving  the  financial  condition 
and  such  information  as  they  may  deem  necessary, 
four  copies  of  said  report  to  be  sent  to  each  section 
and  a  copy  to  each  officer  and  member  of  the  Supreme 
Lodge;  that  the  secretary  shall  be  required  to  give 
bonds,  and  shall  also  be  required  to  deposit  with  the 
designated  depositary  of  the  Rank  all  moneys  received 
by  him  on  account  of  the  Endowment  Rank."  It  was 
also  made  the  duty  of  the  Secretary  to  issue  and  attest 
all  warrants  drawn  on  the  depositary  for  the  disburse- 
ments of  the  fund  of  the  Endowment  Rank,  such  war- 
rants to  be  signed  by  the  President  of  the  Board  of 
Control. 
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Section  5,  Article  3  of  the  Constitution  is  as  follows : 

*^The  Board  shall  have  power  to  direct  the  invest- 
ment in  readily  convertible  securities  of  such  parts  of 
the  Endowment  Fund  as  they  may  deem  wise  and 
proper  when  the  amount  in  such  fund  will  justify." 

The  Board  was  required  to  keep  a  full  and  complete 
record  of  its  acts  and  proceedings,  and  to  prepare 
and  submit  a  report  thereof  to  the  Supreme  Lodge  at 
each  regular  session,  and  at  other  times  to  the  Su- 
preme Chancellor,  if  that  officer  so  required. 

The  President,  under  the  direction  of  the  Board  of 
Control,  had  general  supervision  of  the  Endowment 
Bank,  and  the  Secretary  was  required  to  receive  all 
moneys  due  the  Eank  and  deposit  the  same  daily  in 
the  designated  bank,  and  notify  the  President  of  the 
amount  of  gross  receipts  and  deposits,  and  to  keep 
books  showing  all  entries  of  receipts  and  disburse- 
ments, so  that  from  time  to  time  the  general  status  of 
the  Endowment  Rank  may  clearly  appear,  both  as  to 
its  membership  and  iSnancial  condition. 

The  defendant,  John  A.  Hinsey,  was  President  of 
the  Board  of  Control,  and  Henry  B.  Stolte  was  its 
Secretary,  from  April,  1888,  until  January  27,  1901. 

On  August  20, 1901,  complainant  filed  its  Kill  against 
the  defendants,  charging  inter  alia  that  on  the  fourth 
of  April,  1895,  John  A.  Hinsey,  Henry  B.  Stolte,  Albert 
I.  Bouffleur,  Charles  H.  Kessler,  Wallace  D.  Millard, 
Elmer  L.  Parker  and  Erastus  Sipperly  conspired  to- 
gether for  the  purpose  of  defrauding  the  complainant 
and  the  Board  of  Control  of  large  sums  of  money,  to 
wit,  $20,000;  that  pursuant  to  said  conspiracy  Hinsey 
and  Stolte,  on  April  4,  1895,  and  while  the  Board 
of  Control  was  not  in  session,  and  without  its  author- 
ity, purchased  with  $7,152  of  the  funds  of  the  En- 
dowment Eank,  from  the  Illinois  Trust  &  Savings 
Bank,  a  certificate  of  sale  of  Thomas  Taylor,  Master 
in  Chancery  of  the  Circuit  Court  of  Cook  county, 
made  to  it  on  the  twenty-seventh  of  December,  1894, 
of  lots  1  to  8,  both  inclusive,  in  block  1,  lot  20  in  block 
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1,  all  of  block  2,  lot  25  in  block  3,  lot  27  in  block  4,  in 
Walter  S.  Dray's  Third  Addition  to  Oak  Park;  that 
on  said  date  the  Illinois  Trust  &  Savings  Bank  as- 
signed said  master's  certificate  to  the  Board  of  Con- 
trol; that  subsequent  thereto,  and  prior  to  July  26, 
1895,  said  Hinsey  and  Stolte  pretended  to  expend 
money  belonging  to  the  Endowment  Rank  in  purchas- 
ing certain  tax  sale  certificates,  involving  general 
taxes  for  the  years  1893  and  1894,  and  in  payment 
of  special  assessments  on  said  property  and  other 
disbursements  claimed,  amounting  to  $848;  and  on 
said  last  mentioned  date  Hinsey  and  Stolte  fraud- 
ulently pretended  to  said  Board  of  Control  that  the 
sums  aforesaid  pretended  to  be  expended  constituted 
a  loan  secured  by  said  master's  certificate,  and  that 
the  amount  of  such  loan  was  $8,000;  that  the  defend- 
ants, Bouflleur,  Kessler,  Millard,  Parker  and  Erastus 
Sipperly,  were  privy. to  the  said  fraudulent  pretenses; 
that  the  Board  of  Control,  being  deceived  by  said 
fraudulent  pretenses,  ratified  and  approved  such  pre- 
tended loan  of  $8,000,  while  in  fact  no  such  loan  had 
been  made;  that  the  Board  of  Control  had  no  power 
to  loan  the  funds  of  the  Endowment  Bank  on  such 
security,  and  that  by  reason  of  the  frauds  practiced  on 
the  Board  of  Control,  the  loan  is  void;  that  further 
in  pursuance  of  such  fraud,  on  November  11,  1895, 
Hinsey,  as  President  of  the  Board  of  Control,  and 
Stolte,  as  Secretary  thereof,  pretended  to  assign  to 
Wallace D.  Millard  said  master's  certificate  of  sale  and 
the  interest  of  the  Board  of  Control  therein,  for  a 
pretended  valuable  consideration,  to  all  of  which  the 
parties  last  named  were  privy;  that  in  fact  no  con- 
sideration passed  from  defendant  Millard  to  the  Board 
of  Control ;  that  no  valid  assignment  of  the  certificate 
could  be  made  except  by  an  instrument  signed  by  all 
the  members  of  the  Board  of  Control,  or  by  their  writ- 
ten authority;  that  on  March  28,  1896,  the  period  of 
redemption  having  expired,  said  master  executed  his 
deed  as  such  master,  conveying  to  the  defendant,  Wal- 
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lace  D.  Millard,  all  of  the  property  described  in  the 
master's  certificate;  that  said  deed  was  duly  recorded; 
and  that  all  snch  actions  were  without  the  kuowledge 
or  consent  of  the  Board  of  Control,  and  that  at  no 
time  did  complainant  or  the  Board  of  Control  receive 
any  consideration  for  the  making  of  the  master's  deed, 
and  that  it  was  fraudulently  procured,  and  that  the 
defendants,  Hinsey  and  Stolte,  BouflBeur,  Kessler,  Mil- 
lard and  Parker,  were  privy  to  all  such  fraudulent  acts. 
That  on  the  first  of  April,  1896,  the  defendant  Wal- 
lace D.  Millard,  by  a  quit-claim  deed,  conveyed  to  the 
defendant  Elmer  L.  Parker  all  his  interest  in  the  prop- 
erty, which  was  conveyed  by  Master  Taylor's  deed,  for 
the  nominal  consideration  of  one  dollar,  which  said 
deed  was  duly  recorded  in  the  recorder's  office  of  Cook 
county;  that  neither  complainant  nor  the  Board  of 
Control  had  knowledge  of  or  consented  to  the  execu- 
tion of  such  quit-claim  deed,  or  received  any  considera- 
tion therefor;  that  on  April  1,  1896,  said  Parker  exe- 
cuted his  trust  deed  to  Charles  T.  Allyn,  trustee, 
Henry  B.  Stolte,  successor  in  trust,  to  secure  two 
notes  for  $4,500  each,  payable  five  years  after  date, 
with  six  per  cent,  interest,  together  with  coupon  notes 
evidencing  the  several  installments  of  interest ;  that  by 
said  trust  deed  he  conveyed  all  of  the  property  de- 
scribed in  Master  Taylor's  deed,  with  the  exception  of 
lot  20  in  block  1,  lot  25,  block  3,  and  lot  27  in  block  4; 
charging  that  Hinsey  and  Stolte,  on  April  1,  1896, 
fraudulently  pretended  to  take  and  accept  said  notes 
and  trust  deeds  in  lieu  of  the  pretended  loan  of  $8,000 
on  the  certificate  purchased  of  the  Illinois  Trust  & 
Savings  Bank,  and  to  make  an  additional  loan  thereon 
of  a  thousand  dollars,  making  a  total  of  $9^000;  that 
defendants  Bouffleur,  Kessler,  Millard,  Parker  and 
Sipperly  had  knowledge  of  such  fraudulent  pretenses, 
and  that  the  sum  of  $1,000  was  not  in  fact  loaned 
to  Parker,  but  was  taken  from  the  funds  of  the  En- 
dowment Rank  and  appropriated  by  defendants  Hin- 
sey and  Stolte  to  their  own  use  and  that  of  their  con- 
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federates ;  that  the  complainant  and  the  Board  of  Con- 
trol not  knowing  the  facts,  being  misinformed  and  de- 
ceived by  Hinsey  and  Stolte,  on  the  twenty-fourth  of 
April,  1896,  ratified  the  pretended  loan  of  $94000,  and 
that  in  fact  the  Board  of  Control  had  no  power  or 
authority  to  loan  said  funds  on  such  security,  claim- 
ing that  the  last  mentioned  pretended  loan,  by  reason 
of  the  fraud  so  practiced  on  said  Board  of  Control,  is 
void,  as  well  as  for  the  lack  of  power  to  make  the 
loan. 

The  bill  further  charges  that  on  May  4,  1896,  an- 
other portion  of  the  property  conveyed  by  Master  Tay- 
lor to  Millard,  and  by  Millard  to  Parker,  viz.:  lot  20 
in  block  1,  lot  25  in  block  2,  lot  25  in  block  3,  and  lot 
27  in  block  4,  in  Dray's  Third  Addition  aforesaid,  to- 
gether with  the  adjoining  tract  of  land  described  as 
block  13  of  Charles  F.  Swigart's  Subdivision  of  lot  5 
and  the  west  thirty-three  feet  of  lot  6  in  the  subdi- 
vision of  the  north  half  of  the  southeast  quarter,  and 
the  east  half  of  the  southwest  quarter  of  section  18, 
was  platted  and  subdivided  by  said  Parker  under  the 
name  of  Sipperly's  Addition  to  Oak  Park^  and  that 
plat  on  July  3,  1896,  was  recorded  in  the  Cook  county 
recorder's  oflSce;  and  averring  that  said  lot  13  of 
Swigart's  Subdivision  was  bought  of  Swigart  on 
April  11, 1896,  by  the  defendants  Hinsey,  Stolte,  Bouf- 
fleur,  Kessler,  Millard,  Parker  and  Sipperly,  and  title 
taken  in  the  name  of  Parker,  and  that  all  of  the  money 
used  in  purchasing  said  last  described  land  was  taken 
from  the  funds  of  said  Endowment  Bank  by  the  said 
Hinsey  and  Stolte  without  the  knowledge  or  consent  of 
complainant  or  the  Board  of  Control,  and  that  Bouf- 
fleur,  Kessler,  Millard,  Parker  and  Sipperly  had  knowl- 
edge of  such  unlawful  taking;  that  on  May  25,  1896, 
Parker  made  his  two  promissory  notes  of  $5,000  each^ 
due  five  and  six  years  after  date  with  interest  at  six 
per  cent.,  payable  half  yearly  to  his  own  order  and 
endorsed  by  him  in  blank,  and  that  to  secure  said  notes 
Parker  executed  a  trust  deed  to  Charles  T.  Allyn  as 


Chicago— Perst  District — ^A.  D.  1908.    255 

Hlnsey  v.  Supreme  Lodge  K.  of  P. 

trustee  and  said  Stolte  as  successor  in  trust,  and  con- 
veyed thereby  lots  19  to  24  in  block  2,  lots  1  to  24  in 
block  3,  and  lots  1  to  20  in  block  4  in  said  Sipperly's 
Subdivision,  and  that  said  Hinsey  and  Stolte,  without 
the  knowledge  or  consent  of  complainant  or  the  Board 
of  Control,  fraudulently  pretended  to  make  a  loan  to 
said  Parker  for  the  sum  of  $10,000  from  the  fund  of 
said  Endowment  Eank,  and  to  take  the  two  said  prom- 
issory notes  secured  by  said  trust  deed,  when  in  truth 
and  fact  the  said  $10,000  was  not  loaned  to  said  Parker 
or  to  anybody  else,  but  was  appropriated  and  converted 
by  said  Hinsey  and  Stolte  to  their  own  use  and  to 
the  use  of  said  BouflBeur,  Kessler,  Millard,  Parker  and 
Sipperly,  and  that  said  $10,000  was  used  by  them  in 
the  purchase  of  said  lot  13  in  Swigart's  Subdivision, 
and  that  the  last  named  defendant  had  knowledge  of 
the  conversion  of  said  money  of  the  Endowment  Eank; 
that  on  July  29,  1896,  said  Hinsey  and  Stolte,  by  pre- 
tending to  said  Board  of  Control  that  said  $10,000  had 
been  loaned  Parker  on  the  notes  secured  by  the  trust 
deed,  and  concealing  from  the  Board  of  Control  the 
facts  above  alleged,  and  thereby  deceiving  the  said 
Board  of  Control,  procured  said  Board  to  approve 
of  said  pretended  loan ;  that  on  June  11,  1896,  Parker 
conveyed  to  Stolte  by  warranty  deed  all  of  block  1 
and  lots  1  to  18  in  block  2,  of  said  Sipperly's  Sub- 
division, without  the  knowledge  of  said  Board  of  Con- 
trol, and  that  neither  the  complainant  nor  the  Board 
of  Control  received  any  consideration  for  said  convey- 
ance. 

The  bill  further  charges  that  the  purchase  of  the 
master's  certificate  and  of  lot  13  in  Swigart's  Sub- 
division by  the  officers  of  the  Board  of  Control,  and 
the  making  of  the  pretended  loan  on  said  certificate 
and  the  subsequent  making  of  the  two  pretended  loans 
.of  $9,000  and  $10,000  respectively  was  a  part  of  a 
scheme,  device  and  conspiracy  to  defraud  complainant 
and  the  Board  of  Control,  and  the  said  scheme,  device 
and  conspiracy  was  concocted  and  practiced  upon  com- 
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plainant  and  the  Board  of  Control  by  said  Hinsey, 
Stolte,  Bouflfleur,  Kessler,  Millard,  Parker  and  Sip- 
perly  for  the  purpose  of  defrauding  complainant  and 
the  Board  of  Control;  that  the  title  to  said  property 
was  placed  in  the  name  of  said  Millard  and  in  the 
name  of  said  Parker  by  the  last  named  defendants,  for 
the  purpose  of  concealing  the  fact  that  they  were  in- 
terested in  said  property;  that  a  portion  of  said  prop- 
erty aforementioned  was  subdivided  under  the  name 
of  ''Erastus  Sipperly's  Subdivision'*  for  the  purpose 
of  concealing  from  complainant  and  the  Board  of  Con- 
trol the  fact  that  the  property  so  subdivided  consisted 
in  parts  of  property  embraced  in  the  certificate  pur- 
chased by  the  officers  of  said  Board  of  Control,  of  the 
Illinois  Trust  &  Savings  Bank ;  that  thereby  complain- 
ant and  said  Board  of  Control  were  in  fact  deceived 
by  said  fraudulent,  pretenses  and  led  to  believe  that 
said  pretended  loan  of  $8,000  was  in  fact  a  loan  made 
bona  fide  by  the  officers  of  said  Board  of  Control  in 
accordance  with  the  laws  of  said  Endowment  Bank, 
and  that  the  said  pretended  loan  of  $9,000  was  in  fact 
the  loan  made  by  the  officers  of  said  Board  of  Control 
in  accordance  with  the  laws  of  said  Endowment  Bank, 
and  that  said  pretended  loan  of  $10,000  was  in  truth 
and  fact  a  loan  made  by  the  officers  of  said  Board 
of  Control  in  accordance  with  the  laws  of  said  En- 
dowment Bank  and  upon  other  and  different  property 
than  that  covered  by  said  pretended  loan  of  $8,000; 
and  alleging  further  that  on  the  two  Parker  notes  for 
$4,500  each  there  was  paid  the  sum  of  $1,200  to  the 
Board  of  Control,  and  that  $7,800  of  the  principal  of 
said  note  remained  due,  together  with  the  coupon  in- 
terest note  falling  due  April  1,  1901,  since  which  time 
no  payments  have  been  made  of  either  principal  or 
interest;  also  averring  that  the  two  notes  of  said 
Parker  for  $5,000  each,  with  the  last  interest  note  due 
the  twenty-fifth  of  May,  1901,  remained  due  and 
unpaid,  since  which  last  mentioned  date  no  payments 
have  been  made  of  either  principal  or  interest. 
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It  is  also  averred  that  Charles  T.  Allyn^  the  first 
mentioned  trustee,  has  executed  releases  on  lots  1  to 
23  and  24  in  block  2  of  said  Dray's  Addition,  and  that 
the  same  were  executed  without  the  knowledge  or  con- 
sent of  complainant  or  of  the  Board  of  Control,  and 
represents  that  the  pretended  assignment  of  the  said 
master's  certificate  by  said  Hinsey  and  Stolte,  as  Presi- 
dent and  Secretary  of  said  Board  of  Control,  to  Mil- 
lard, and  the  deed  of  Master  Taylor  to  said  Millard, 
and  the  quit-claim  deed  of  Millard  to  Parker^^  and  the 
deed  of  Swigart  to  lot  13  in  Swigart's  Subdivision, 
and  the  subsequent  deed  and  conveyance  of  said 
Parker,  were  in  fraud  of  the  rights  of  complainant 
and  the  Board  of  Control,  and  ought  to  be  set  aside, 
declared  null  and  void,  and  be  delivered  up  to  be 
cancelled  under  the  direction  of  the  court. 

It  is  further  represented  that  complainant  and  the 
Board  of  Control,  under  and  by  virtue  of  the  said 
master's  certificate  and  the  assignment  thereof  to  the 
said  Board  of  Control  by  the  Illinois  Trust  &  Savings 
Bank,  are  entitled  to  a  deed  from  some  master  of  the 
court,  wherein  and  whereby  there  shall  be  conveyed  a 
fee  simple  title  to  all  of  the  lots  embraced  in  said  cer- 
tificate, and  that  complainant  and  the  Board  of  Control 
are  also  entitled,  by  reason  of  the  fraudulent  use  of 
the  fund  of  said  Endowment  Bank  in  the  purchase  of 
said  lot  13  in  Swigart 's  Subdivision,  to  a  deed  of  all 
of  the  property  except  insofar  as  it  shall  appear  that 
other  parties  have  acquired  a  good  and  lawful  title  to 
portions  thereof  without  notice  of  the  frauds  charged. 

After  averring  that  the  defendants,  other  than  those 
charged  as  parties  to  the  conspiracy  alleged,  claim  some 
interest  in  portions  of  the  premises  the  subject  of  at- 
tack by  the  bill,  and  that  such  claims  are  subject  to 
the  rights  of  complainant  that  have  accrued  since 
complainant  and  the  Board  of  Control  acquired  title 
thereto,  and  making  all  of  them  parties  defendant, 
complainant  prays: 

"That  the  said  pretended  assignment  of  said  cer- 
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tificate  to  said  Millard  and  the  said  deed  of  the  said 
Master  in  Chancery,  Thomas  Taylor,  Jr.,  to  the  said 
Millard  and  the  said  quit-claim  deed  of  said  Millard  to 
the  said  Parker,  and  the  said  deed  of  Charles  F. 
Swigart  to  said  Elmer  L.  Parker,  and  the  said  several 
trust  deeds  of  said  Parker,  and  the  said  deed  of  said 
Parker  to  said  Henry  B.  Stolte  may  be  set  aside  and 
declared  null  and  void  as  against  your  orator  and  the 
said  Board  of  Control,  as  a  cloud  upon  the  title  of 
your  orator  and  said  Board  of  Control,  and  may  be 
decreed  to  be  delivered  up  and  canceled,  and  that  some 
master  in  chancery  of  this  court  may  be  decreed  to 
make  a  deed  to  your  orator  of  all  of  the  property 
embraced  in  the  said  certificate  of  Master  in  Chancery 
Thomas  Taylor,  Jr.,  as  of  March  28,  1896,  and  of  said 
Lot  Thirteen  (13)  in  Swigart 's  Subdivision  as  of  the 
11th  day  of  April,  A.  D.  1896,  except  in  so  far  as  it 
shall  appear  that  other  parties  have  acquired  good 
and  lawful  title  to  portions  of  said  lands;  and  that 
a  decree  may  be  entered  against  all  of  the  defendants 
who  may  be  adjudged  parties  to  the  fraud,  deceit  and 
conspiracy  practiced  upon  your  orator  and  said  Board 
of  Control  in  the  assignment  of  said  certificate  to  the 
said  Millard  and  the  procuring  of  the  execution  of 
said  deed  by  Master  in  Chancery  Thomas  Taylor,  Jr., 
to  said  Miliard,  and  of  the  execution  of  said  deed  by 
said  Charles  F.  Swigart,  and  the  subsequent  convey- 
ance by  said  Millard  to  said  Parker,  and  the  several 
conveyances  by  said  Parker  to  the  several  persons 
hereinbefore  mentioned  of  portions  of  said  land,  for 
such  sum  as  may  be  found  to  be  due  to  your  orator 
by  reason  of  said  fraudulent  acts  of  the  said  defend- 
ants; and  for  such  additional  sums  as  this  court  may 
find  to  be  due  by  reason  of  the  conveyances  by  said 
Parker  and  his  grantees,  to  innocent  purchasers  for 
value  of  any  part  of  said  lands  without  the  knowledge 
and  consent  of  your  orator  or  said  Board  of  .Control, 
with  interest  thereon  from  the  dates  of  such  convey- 
ances, and  that  your  orator  may  have  such  other  and 
further  relief  in  the  premises  as  equity  may  require 
and  to  your  Honors  shall  seem  meet." 

On  March  20,  1903,  complainant  presented  a  petition 
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to  the  court  setting  forth  that  **  Since  the  filing  of  the 
original  bill  the  petitioner  has  been  informed  that  as 
to  all  of  the  property  sought  to  be  recovered  by  it  in 
said  proceeding,  which  is  not  included  in  and  covered 
by  said  two  deeds  of  trust,  has  prior  to  the  filing  of 
said  original  bill  passed  into  the  hands  of  innocent 
purchasers  for  value,  whose  equitable  claims  thereto 
are  superior  to  those  of  your  petitioner.  That  your 
petitioner  has  been  advised  and  believes  that  it  is  to  its 
best  interest  that  said  cause  of  action  should  be  changed 
to  a  suit  to  foreclose  said  two  deeds  of  trust  and  for  an 
accounting,  and  that  its  bill  should  be  amended  as 
aforesaid.'' 

On  this  petition  an  order  was  entered  that  *' Com- 
plainant have  leave  to  amend  this  cause  of  action  and 
change  the  same  to  a  suit  for  a  foreclosure  of  two 
certain  deeds  of  trust  named  in  said  amended  bill, 
and  have  an  accounting,"  and  on  the  same  date  an 
amended  bill  was  filed  by  the  complainant,  setting  up 
substantially  the  same  facts  as  in  the  original  bill  and 
praying  ''that  an  account  may  be  taken  in  this  behalf 
by  or  under  the  direction  of  this  court,  and  that  said 
Elmer  L.  Parker  and  such  other  of  said  defendants  as 
the  court  may  determine  are  liable  to  your  orator  by 
reason  of  the  matters  and  things  alleged  in  its  amended 
bill  may  be  decreed  to  pay  to  your  orator  whatever  sirna 
shall  be  due  it  upon  the  taking  of  such  an  account,  to- 
gether with  its  costs  in  this  proceeding,  by  a  short  day 
to  be  fixed  by  the  court;  that  in  default  of  such  pay- 
ment the  said  mortgaged  property  may  be  sold  as  may 
be  directed  by  the  court,  to  satisfy  the  amount  due  and 
costs ;  that  in  case  of  such  sale  and  failure  to  redeem 
therefrom  pursuant  to  the  statute,  the  defendants  and 
all  persons  claiming  through  or  under  them  subsequent 
to  the  commencement  of  this  suit  may  be  forever 
barred  and  foreclosed  of  all  right  and  equity  of  re- 
demption in  the  said  premises,"  and  for  other  relief, 
etc. 

In  May,  1904,  after  considerable  testimony  had  been 
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introduced,  a  second  amended  bill  was  filed  by  leave 
of  court,  setting  out  the  facts  substantially  as  in  the 
former  bills,  and  praying  *'that  an  accounting  may 
be  taken  in  this  behalf  by  or  under  the  direction  of 
this  court  of  all  the  moneys  that  the  said  John  A. 
Hinsey  and  Henry  B.  Stolte  abstracted  and  withdrew 
from  the  funds  of  your  orator  and  the  said  Endow- 
ment Rank,  as  is  above  set  forth,  and  of  the  interest 
thereon  from  the  time  of  taking  thereof  to  the  time 
of  such  decree,  and  for  the  increment  and  profit  arising 
therefrom,  and  for  all  losses  and  expenses  that  your 
orator  has  suffered  and  been  put  to  in  the  premises; 
that  the  said  Hinsey  and  personal  representatives  of 
the  said  Stolte  be  required  to  pay  to  your  orator  such 
sum  as  may  upon  such  accounting  appear  to  be  due 
to  your  orator  on  account  thereof,  and  that  such  other 
of  said  defendants,  if  any,  as  this  honorable  court  may 
determine  are  liable  to  your  orator  by  reason  of  the 
matters  and  things  hereinabove  alleged,  or  some  of 
them,  may  be  decreed  to  pay  said  amount,  and  that 
in  default  of  such  payment,  by  a  short  day  to  be  fixed 
by  the  court,  said  mortgaged  premises  be  decreed  to 
be  sold  either  under  said  deeds  of  trust,  or  otherwise, 
as  the  court  may  determine,  to  satisfy  said  amount 
so  found  to  be  due,  and  the  costs  of  this  proceeding,  and 
that  in  case  of  such  sale  and  failure  to  redeem  there- 
from, pursuant  to  the  statute,  defendants  and  all  per- 
sons claiming  through  or  under  them  subsequent  to  the 
commencement  of  this  suit,  may  be  forever  barred  and 
foreclosed  of  all  right  and  equity  of  redemption  in  the 
said  premises ;  that  after  applying  the  moneys  realized 
from  said  sale  upon  their  debt,  the  said  Ilinsey  and 
the  personal  representatives  of  the  said  Stolte,  or  some 
of  them,  be  decreed  to  pay  to  your  orator  such  sum  as 
may  remain  due  upon  such  accounting,^'  and  for  other 
relief,  etc. 

The  defendants  Hinsey,  Parker,  Sipperly  and  Brooks 
each  answered  the  original  bill  and  the  two  amend- 
ments, in  which  answers  no  controlling  averments  of 


Chicago— FiEST  District— A.  D.  1908.    261 

Hinsey  v.  Supreme  Lodge  K.  of  P. 

fact  in  either  the  bill  or  its  amendments  were  denied. 
On  the  contrary,  all  of  the  facts  in  relation  to  the  en- 
dorsement of  Master  Taylor's  certificate  by  the  Illinois 
Trust  &  Savings  Bank,  the  making  of  the  master's  deed 
to  the  property  described  in  said  master's  certificate 
of  sale  to  Wallace  D.  Millard,  and  the  subsequent  con- 
veyances and  dispositions  of  the  property  evidenced  by 
the  conveyances  recited  in  the  bill,  are  admitted. 

The  material  matters  set  up  in  defense  consist  in  a 
denial  of  all  the  fraud  and  conspiracy  charged,  and 
averring  the  bona  fides  of  all  transactions,  the  knowl- 
edge of  complainant  and  the  Board  of  Control  of  all 
the  essential  elements  entering  into  the  several  trans- 
actions, that  the  sums  advanced  by  the  Endowment 
Bank  were  bona  fide  loans  such  as  under  the  constitu- 
tion and  by-laws  the  Endowment  Bank  had  authority 
and  power  to  make,  and  that  the  real  estate  security 
given  was  ample  indemnity  at  conservative  values. 

The  defendant  Brooks  claims  an  interest  in  lots  9, 
10  and  11  in  block  2  in  Dray's  Third  Addition  to  Oak 
Park  under  an  agreement  with  Wallace  D.  Millard, 
dated  January  15,  1896,  and  filed  for  record  July  14, 
1899,  whereby  Millard  agreed  to  convey  the  three  lots 
for  the  sum  of  $1,350,  averring  that  the  filing  of  the 
bill  cast  a  cloud  upon  the  title,  preventing  any  further 
acts  being  done  in  carrying  out  its  terms,  and  that  the 
contract  was  entered  into  without  either  knowledge  or 
notice  of  any  rights  or  equities  of  complainant. 

Defendant  Stolte,  since  deceased,  and  his  wife,  on 
March  22,  1902,  conveyed  the  property  known  as  the 
Shodes  avenue  lot  to  Charles  F.  Neal,  president  in 
succession  to  defendant  Hinsey,  and  on  the  same  day 
Stolte  and  his  wife  conveyed  to  Carlos  S.  Hardy,  the 
attorney  for  complainant,  eighteen  lots  in  Sipperly's 
Subdivision.  These  conveyances  were  made  in  the  sole 
interest  of  complainant,  for  whom  Neal  and  Hardy  held 
the  properties  conveyed  to  them  respectively. 

Replications  to  the  answers  were  filed,  and  the  cause 
was  referred  to  a  master  to  take  proofs  and  report  his 
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conclusions  of  both  law  and  fact  thereon  to  the  court. 
All  of  the  parties  were  heard  before  the  master,  and 
the  numerous  dealings  challenged  by  complainant  were 
thoroughly  elucidated  by  the  proofs,  and  a  report  ren- 
dered by  the  master  to  the  court,  with  his  conclusions 
as  to  the  law  governing  the  transactions.  To  this  re- 
port objections  were  filed  before  the  master,  which, 
being  by  him  overruled,  were  again  filed  as  exceptions 
before  the  chancellor,  who  sustained  some  of  the  ex- 
ceptions of  the  defendant  Sipperly  and  overruled  the 
remainder,  and  as  to  the  defendant  Parker  sustained 
some  of  the  exceptions  and  overruled  the  others.  One 
exception  of  the  defendant  Brooks  was  sustained  and 
the  others  overruled.  On  the  motion  of  defendants 
Parker  and  Sipperly  the  cause  was  re-referred  to  the 
master  for  an  additional  report  on  the  question  of 
usury  raised  by  the  answer  of  defendant  Sipperly. 
Neither  Parker  nor  Sipperly  tendered  any  additional 
proof  before  the  Master,  whereupon  the  master  filed  an 
additional  report,  saying:  *'I  find  no  reason  to  change 
any  of  my  findings  of  fact  therein  with  reference  to 
Sipperly 's  relations  to  the  matters  in  controversy,  and 
from  the  facts  found  in  my  said  former  report  I  con- 
clude and  find  that  the  defense  of  usury  set  up  in 
said  answer  of  said  Erastus  Sipperly  and  Charlotte 
Sipperly  is  not  sustained  by  the  evidence."  And  the 
master  further  recommended  the  entry  of  a  decree  in 
accordance  with  his  findings  and  recommendations,  and 
that  such  decree  should  provide  for  canceling  of  Park- 
er's notes,  aggregating  $19,000,  and  the  surrender  of 
the  notes  to  Parker  and  the  release  of  the  trust  deeds 
securing  the  same. 

Objections  filed  by  Parker  and  Sipperly  to  this  last 
report  of  the  master  were  overruled,  and,  being  refiled 
as  exceptions,  were  overruled  by  the  court. 

There  is  in  evidence  a  letter  from  Hinsey  to  Sip- 
perly, dated  October  4,  1901,  in  which  reference  was 
made  to  the  real  estate  in  controversy,  which  reads  in 
part  as  follows : 
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"I  am  also  greatly  annoyed  about  our  real  estate 
transactions.  You  have  placed  Stolte  and  myself  in  a 
very  awkward  as  well  as  an  expensive  position.  You 
sold  a  number  of  lots,  paid  yourself  some  commission 
and  finally  took  all  the  cash  payments.  You  turned 
over  a  lot  to  us  on  Rhodes  Avenue — I  do  not  know 
how  much  it  is  worth,  but  allowing  $1500  for  that  as 
I  recall  it,  you  still  owe  us  about  $700  on  that  trans- 
action and  are  making  no  effort  to  either  pay  us  or 
secure  us  in  any  way.  You  then  effected  a  loan  of 
your  own  of  $300,  by  giving  us  a  mortgage  on  a  lot — 
as  to  its  value  I  have  no  Imowledge — the  note  is  past 
due — there  is  ll^  year's  interest  on  it  that  you  have 
not  paid,  and  you  have  made  no  effort  to  aid  us  with 
reference  to  that  transaction.  What  do  you  propose 
to  do!  *  *  *  In  addition  to  the  money  that  you 
appropriated  to  your  own  use  yo,u  disposed  of  ten  lots, 
that  only  belonged  to  you  on  condition  that  you  acted 
your  part  in  the  real  estate  transaction  between  us — 
the  moment  you  obtained  title  you  disposed  of  them. 
It  occurs  to  me  that  you  owe  it  to  us  and  to  yourself 
to  make  some  effort  at  this  time  to  rectify  the  wrongs 
of  the  past.  You  ought  not  to  abuse  the  confidence 
that  brother  Stolte  imposed  in  you,  in  tlij^  way  you 
have.  As  to  myself,  I  had  no  knowledge  of  you,  and 
acted  only  on  Brother  Stolte 's  recommendation." 

The  defendant  Parker  made  a  declaration  of  trust, 
which  is  as  follows : 

'^Whereas  W.  D.  Millard,  of  the  City  of  Chicago, 
has,  by  a  deed  bearing  date  April  1st,  1896,  conveyed 
to  me  the  following  described  real  estate,  to-wit:  Lots 
one  (1)  to  eight  (8),  both  inclusive,  in  Block  one  (1), 
and  lot  twenty  (20)  in  block  one  (1),  all  of  block  two 
(2),  lot  twenty-five  (25),  block  three  (3),  and  lot 
twenty-seven  (27)  in  block  four  (4),  all  in  Walter  S. 
Dray's  Third  Addition  to  Oak  Park,  being  a  subdivision 
of  block  one  (1),  two  (2),  three  (3)  and  four  (4)  of 
Shippen's  Addition  to  Oak  Park,  being  a  subdivision 
of  block  one  (1),  two  (2),  three  (3)  and  four  (4)  of 
McGrew's  Subdivision  of  lot  seven  (7)  of  a  Subdiyision 
of  Section  eighteen  (18),  Township  thirty-nine  (39) 
north,  Eange  thirteen  (13)  East  of  the  third  Prin- 
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cipal  Meridian,  (except  west  half  of  south-west  quarter 
of  said  Section),  situated  in  County  of  Cook  and  State 
of  Illinois. 

*'And  whereas,  Charles  F.  Swigart  and  wife,  of  the 
City  of  Chicago,  have  also  conveyed  to  me  block  thir- 
teen (13)  in  Swigart's  Subdivision  of  lot  five  (5),  and 
the  west  thirty-three  (33)  feet  of  lot  six  (6)  in  the 
Subdivision  of  Section  eighteen  (18),  Town,  Range, 
County  aforesaid. 

*'Now,  therefore,  in  consideration  of  one  dollar  ($1) 
to  me  in  hand  paid,  I  do  hereby  for  myself,  my  heirs, 
executors  and  administrators,  acknowledge  that  I  hold 
title  thereto  in  trust  only,  for  the  use  and  benefit  of 
John  A.  Hinsey,  Henry  B.  Stolte  and  Erastus  Sipperly, 
*  *  *  and  that  I  have  no  beneficial  interest  therein, 
and  I  do  for  myself  •  *  *  covenant  and  agree  to 
and  with  said  John  A.  Hinsey,  Henry  B.  'Stolte  and 
Erastus  Sipperly,  and  each  of  them,  and  with  their 
and  each  of  their  executors,  administrators  and  assigns, 
that  I  or  my  heirs,  executors  and  administrators,  shall 
and  will  upon  demand  convey  the  said  premises  by  a 
good  and  sufficient  deed  to  the  said  John  A.  Hinsey, 
Henry  B.  Stolte  and  Erastus  Sipperly,  and  their  as- 
signs, as  they  may  direct  or  require. 

''In  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  25th  day  of  April,  A.  D.  1896. 

' '  Elmer  L.  Parker,     ( Seal)  . 

''Acknowledged  before  W.  D.  Millard,  a  Notary  Pub- 
lic, on  the  25th  day  of  April,  1896." 

George  F.  Baker  likewise  made  a  declaration  of  trust 
as  to  the  Chicago  Herald  property  June  7,  1895,  and 
among  other  things  declared  that  he  held  the  title  and 
possession  in  trust  only  for  John  A.  Hinsey,  Henry  B. 
Stolte  and  Erastus  Sipperly,  and  acknowledged  and 
declared  that  he  had  no  title  or  interest  therein,  bnt 
held  the  isame  in  trust  for  the  benefit  of  the  parties 
aforesaid. 

A  final  decree  as  amended  by  the  order  of  June  16, 
1906,  was  entered  June  1, 1906,  conforming  to  the  mas- 
ter's  report  as  modified  by  the  sustaining  of  certain 
exceptions  thereto  made  by  the  defendants  Sipperly, 
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Parker  and  Brooks.  The  findings  of  the  decree  are 
voluminous  and  cover  every  phase  of  the  facts  involv- 
ing the  interests  of  the  several  parties. 

The  decree  finds  that  the  defendants  John  A.  Hinsey, 
Erastus  Sipperly  and  Catherine  E.  Stolte,  as  adminis- 
tratrix of  the  estate  of  Henry  B.  Stolte,  deceased,  were 
indebted  to  complainant  to  the  amount  of  $17,401.89, 
and  orders  that  unless  the  same,  with  interest  at  five 
per  cent.,  and  costs,  be  paid  within  ninety  days,  the 
real  estate  acquired  in  fraud  of  the  rights  of  complain- 
ant, and  not  previously  disposed  of  to  innocent  pur- 
chasers for  value,  be  sold  without  the  right  of  redemp- 
tion, and  that  for  any  deficiency  a  personal  decree 
should  be  entered  against  the  parties  last  named ;  and 
that  the  two  trust  deeds  and  the  notes  secured  thereby 
be  canceled,  satisfied  and  released  and  they  were  de- 
livered to  the  master  for  that  purpose. 

BoBEBT  E.  Baldwin  and  Benson  Landon,  for  plaiat- 
iflfs  in  error. 

Scott,  Bancboft,  Lobd  &  Stephens  and  Cablos  S. 
Habdy,  for  defendant  in  error;  Fbank  H.  Scott,  of 
counsel. 

Mb.  PBEsroiNG  Justice  Houoom  delivered  the  opinion 
of  the  court. 

We  shall  confine  our  review  and  discussion  in  this 
opinion  to  the  facts  and  the  law  only,  as  they  affect 
the  interests  of  the  defendants  Hinsey,  Sipperly  and 
Brooks,  plaintiffs  id  error  here,  and  the  defendant, 
Elmer  L.  Parker,  appellant  in  case  Gen.  No.  13,193, 
consolidated  for  hearing  with  this  writ  of  error. 

Counsel  for  defendant  HLusey  prefaces  his  statement 
of  facts  with  this  observation:  *' There  is  but  little 
conflict  in  the  evidence  of  this  case.  The  facts  which 
we  submit  are  controlling  and  not  controverted." 

We  are  convinced  from  an  examination  of  the  record 
that  the  pertinent  facts  controlling  the  rights  of  the 
parties  are  not,  when  divested  of  the  refinements  of 
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distinction  indulged  in  argument,  open  to  serious  con- 
troversy. 

This  evidence  fully  sustains  the  findings  of  the  de- 
cree, which  is  the  foundation  upon  which  the  right  to 
maintain  it  must  be  predicated,  that  all  the  transactions 
were  entered  into  by  Sipperly,  Stolte  and  Hinsey  for 
their  own  benefit,  and  that  they  were  jointly  interested 
in  the  real  estate,  and  that  the  money  was  drawn  from 
the  funds  of  the  Board  of  Control  and  advanced  for 
the  purchase  of  all  the  real  estate  in  question,  for  the 
joint  benefit  of  Hinsey,  Sipperly  and  Stolte,  and  that 
such  payments  were  a  fraudulent  conversion  of  the 
funds  of  the  Board  of  Control. 

In  the  light  of  the  overwhelming  proof  of  the  glaring 
fraud  of  these  persons,  the  argument  of  counsel  for 
Hinsey  that  *' Mr.  Hinsey  •  *  *  objects  to  a  decree 
which  finds  that  he  has  been  guilty  even  of  a  construct- 
ive fraud,  even  though  such  decree  might  result  in  his 
financial  advantage,"  is  hypocritical  and  disingenuous. 
On  the  contrary,  so  far  from  Hinsey  and  his  co-con- 
spirators being  guilty  of  a  constructive  fraud,  they  are 
condemned  by  the  record  as  guilty  of  intentional  and 
deliberate  fraud  upon  complainant  in  their  dealings 
with  the  real  estate  in  question  and  with  the  funds  of 
complainant  which  paid  for  it. 

To  support  the  charges  of  fraud  we  find  in  this  rec- 
ord that  the  moneys  of  complainant  were,  in  violation 
of  its  constitution  and  by-laws,  used  in  the  purchase 
of  the  real  estate  under  the  delusive  representation 
that  they  were  loans  made  upon  ample  real  estate  se- 
curity. We  have  searched  this  record  in  vain  in  an 
attempt  to  find  where  any  of  the  parties  to  this  con- 
spiracy furnished  one  dollar  of  money,  obtained  from 
any  source  independent  of  complainant,  for  the  initial 
purchase  of  any  parcel  of  real  estate.  The  transac- 
tions here  challenged  were  initiated  by  Erastus  Sip- 
perly negotiating  for  the  purchase  from  the  Illinois 
Trust  &  Savings  Bank  of  the  master's  certificate  for 
the  sum  of  $7,352.25.    Hinsey  and  Stolte,  President 
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and  Secretary  of  the  Board  of  Control,  April  4,  1895, 
drew  a  check  for  $8,000  in  their  official  capacity,  which 
money  was  used  in  the  purchase  of  the  certificate  and 
in  payment  of  taxes  accruing  during  the  period  of  re- 
demption. The  master's  certificate  was  assigned  by 
the  bank  and  delivered  to  the  Board  of  Control.  At 
this  time  William  Gamett,  Jr.,  was  the  record  owner 
of  the  equity  of  redemption,  and  on  October  31,  1895, 
for  the  consideration  of  $900,  conveyed  such  interest 
to  Wallace  D.  Millard.  This  purchase  was  financed  by 
Hinsey  and  Stolte,  in  their  official  capacity,  drawing 
a  warrant  against  the  funds  of  complainant  in  the 
First  National  Bank  of  Chicago  for  $1,000,  $900  of 
which  was  used  to  pay  Gamett.  The  Board  of  Control, 
thereupon,  through  Hinsey  and  Stolte,  assigned  the 
master's  certificate  to  Millard,  who  surrendered  the 
certificate  to  the  master  on  March  28,  1896,  and  re- 
ceived in  return  a  master's  deed  conveying  the  prop- 
erty set  forth  in  the  certificate.  At  this  time  Hinsey 
was  general  claim  agent  for  the  Chicago,  Milwaukee  & 
St.  Paul  Railroad  Company,  and  Millard  was  employed 
in  a  subordinate  capacity,  under  Hinsey,  at  a  small 
salary.  He  was  a  friend  of  Hinsey 's,  without  property 
or  means  save  only  his  salary.  He  was  simply  used 
as  a  conduit  through  which  to  pass  the  title  to  the  land. 
On  April  1, 1896,  Millard  quit-claimed  to  the  defend- 
ant Elmer  L.  Parker  all  of  the  property  described  in 
the  master's  deed.  Parker  was  a  claim  agent  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railroad,  who  worked 
mider  the  direction  and  authority  of  Hinsey,  the  head 
of  the  department.  Parker  paid  no  money  or  other 
valuable  consideration,  or  any  consideration,  for  the 
conveyance  to  him,  and  Millard  made  the  conveyance 
at  the  direction  of  Hinsey.  On  April  6,  1896,  Parker 
made  a  trust  deed  to  secure  $9,000  to  Charles  T.  Allyn 
as  trustee  and  to  the  defendant  Stolte  as  successor  in 
trust.  This  trust  deed,  being  ostensibly  made  to  secure 
payment  of  the  advances  made  from  the  funds  of  com- 
plainant for  the  whole  of  the  property  conveyed  by 
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Millard  to  Parker,  conveyed  only  a  portion  of  such 
property,  leaving  the  title  to  a  material  and  valuable 
portion  of  it  vested  in  Parker,  free  of  all  encumbrance. 

The  defendant  Erastus  Sipperly  then  negotiated 
with  Charles  F.  Swigart  for  the  purchase  of  block  13 
in  Swigart  ^s  Subdivision,  etc.,  for  the  sum  of  $8,500, 
Swigart  and  his  wife  conveying  the  property  to  the 
defendant  Parker  by  deed  dated  April  11,  1896.  This 
purchase  was  paid  for  with  the  funds  of  the  com- 
plainant, by  Hinsey  and  Stolte  officially  drawing  a 
warrant  for  the  simi  of  $10,000  in  favor  of  one  F.  E. 
Baldwin,  who  was  a  clerk  in  the  employ  of  Sipperly, 
of  no  financial  responsibility.  Eight  thousand,  five  hun- 
dred dollars  of  this  warrant  was  paid  to  Swigart  for 
the  land  and  the  remainder  used  in  payment  of  taxes 
and  other  charges  on  the  real  estate. 

In  May,  1896,  Parker  subdivided  the  land  purchased 
from  Swigart,  together  with  the  land  conveyed  to 
Parker  by  Millard,  and  omitted  from  the  trust  deed 
securing  the  $9,000  to  Allyn,  trustee,  naming  it  *' Eras- 
tus Sipperly 's  Subdivision."  This  subdivision  was 
divided  into  four  blocks,  the  lots  in  the  blocks  aggre- 
gating eighty.  Parker,  on  May  25,  1896,  executed  a 
trust  deed  to  Charles  T.  Allyn,  as  trustee,  and  de- 
fendant Stolte,  successor  in  trust,  to  secure  the  $10,000 
of  complainant's  money  used  in  the  purchase  of  the 
Swigart  property  conveying  the  property  in  Erastus 
Sipperly 's  Subdivision  with  the  exception  of  thirty  lots. 
The  title  to  these  thirty  lots  remained  in  Parker  un- 
encumbered, not  having  been  included  in  either  of  the 
trust  deeds. 

These  manipulations  with  the  funds  of  the  complain- 
ant in  these  several  real  estate  transactions  were  con- 
fined to  Hinsey  and  Stolte,  and  were  by  them  concealed 
from  the  other  members  of  the  Board  of  Control,  and 
the  fact  that  Hinsey,  Stolte  and  Sipperly  were  inter- 
ested in  these  transactions  was  studiously  and  design- 
edly kept  from  the  other  members  of  the  Board  of  Con- 
trol. In  all  these  transactions  Hinsey  and  Stolte,  only, 
represented  the  Board  of  Control. 
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The  Endowment  Rank  was  authorized  to  loan  money 
only  when  there  were  surplus  funds  on  hand,  from 
which  loans  could  be  made ;  yet  the  record  shows  that 
when  the  $8,000  was  withdrawn,  the  bank  account  was 
overdrawn  in  excess  of  $42,000;  when  the  $1,000  was 
withdrawn,  the  deficit  was  more  than  $11,000,  and  more 
than  $19,000  when  the  $10,000  was  withdrawn  from  its 
bank  account.  All  of  this  money  was  extracted  upon 
the  pretenses  of  loaning  upon  the  security  of  the  real 
estate  for  which  the  several  sums  of  money  were  in 
fact  used  to  pay  the  whole  purchase  price. 

The  finding  of  the  court,  in  which  we  unreservedly 
concur,  was  that  these  moneys  were  drawn  from  the 
funds  of  the  Board  of  Control  and  advanced  for  the 
purchase  of  the  premises  in  question  for  the  joint  ac- 
count of  Sipperly,  Hinsey  and  Stolte,  and  constituted 
a  fraudulent  conversion  of  the  funds  of  the  Board  of 
Control,  a  diversion  which  could  be  neither  sanctioned 
nor  ratified  by  the  Endowment  Rank ;  that  the  property 
known  as  the  Rhodes  avenue  lot  was  acquired  by  Stolte 
with  the  proceeds  of  real  estate  acquired  with  the  funds 
of  complainant,  and  that  the  same  was  held  by  Stolte 
for  the  use  of  himself  and  Hinsey. 

Stolte,  since  the  filing  of  the  bill,  seems  to  have  ad- 
mitted his  part  in  these  fraudulent  transactions,  and 
on  March  2,  1902,  conveyed  the  Rhodes  avenue  lot  to 
Neal,  Hinsey 's  successor,  as  president  of  the  Board  of 
Control,  for  the  use  and  benefit  of  complainant,  which 
lot  Neal  subsequently  conveyed  to  complainant. 

On  October  30,  1895,  Millard  executed  a  declaration 
of  trust  in  which  he  recited  that  the  conveyance  of 
Gamett  to  himself  was  made  to  and  was  then  held  by 
him  in  trust  only  for  the  use  and  benefit  of  Stolte, 
Hinsey  and  Sipperly,  and  that  he  had  no  financial  in- 
terest therein.  Parker  on  April  25, 1896,  also  executed 
a  declaration  of  trust,  in  which  he  recited:  **I  do  for 
myself,  my  heirs,  executors  and  administrators,  ac- 
knowledge that  I  hold  title  thereto  in  trust  only 
for  the  use  and  benefit  of  John  A.  Hinsey,  Henry  B. 
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Stolte,  and  Erastus  Sipperly.  *  *  *  I  have  no  bene- 
ficial interest  therein." 

Parker,  after  the  execution  of  the  trust  deed,  con- 
veyed the  omitted  thirty  lots  to  Stolte,  and  Stolte  con- 
veyed ten  of  said  lots  at  the  direction  of  Sipperly  and 
held  the  remaining  twenty  for  himself  and  Hinsey. 
Stolte  by  deed  dated  March  22,  1902,  conveyed  all  the 
property  standing  in  his  name  to  Carlos  S.  Hardy, 
the  attorney  of  complainant,  for  its  use  and  benefit. 
Hardy  and  his  wife  in  their  answer  admitted  holding 
the  title  to  the  lots  so  conveyed  by  Stolte  for  the  use 
of  complainant,  disclaimed  any  interest  therein,  and 
consented  to  the  entry  of  any  order  in  relation  thereto 
which  the  court  might  deem  for  the  best  interest  of 
complainant.  Stolte  afterwards  conveyed  and  deliv- 
ered to  Hardy  all  notes,  contracts  and  securities  in  his 
possession  relating  to  the  property  unlawfully  obtained 
with  the  funds  of  complainant. 

Stolte,  as  far  as  he  was  able,  before  his  death,  made 
restoration  of  all  the  interest  he  acquired  through  the 
unlawful  use  of  complainant's  money,  to  the  diversion 
of  which  he  was  a  party. 

The  property  known  as  the  Chicago  Herald  property 
was  by  like  means  conveyed  to  one  George  F.  Baker, 
who  by  a  declaration  of  trust  dated  the  seventh  of  June, 
1895,  which  was  held  by  Stolte,  declared  that  his  title 
and  possession  was  held  in  trust  for  Hinsey,  Stolte  and 
Erastus  Sipperly. 

From  the  foregoing  it  is  evident  that  complainant's 
money  paid  for  thirty  lots  which,  by  manipulation, 
Hinsey,  Stolte  and  Sipperly  appropriated  to  their  own 
use,  without  a  dollar's  requitement  therefor  to  com- 
plainant. Sipperly  acquired  ten  of  the  thirty  lots,  his 
share  agreed  upon;  and  while  Hinsey  contends  that 
he  had  no  knowledge  of  these  dealings,  yet,  on  Octo- 
ber 4,  1900,  in  a  letter  recited  in  the  statement  preced- 
ing this  opinion  he  said:  *'In  addition  to  the  money 
that  you  appropriated  to  your  own  use,  you  disposed 
of  ten  lots  that  only  belonged  to  you  on  condition  that 


Chicago— First  District— A.  D.  1908.    271 

HiHsey  v.  Supreme  Lodge  K.  of  P. 

you  acted  your  part  in  the  real  estate  transaction  be- 
tween ns.  The  moment  you  obtained  title  you  disposed 
of  them/' 

In  the  light  of  the  evidence,  it  is  clear  that  notwith- 
standing Stolte  may  have  had  possession  of  the  several 
declarations  of  trust,  yet  Hinsey  was  not  only  party  to, 
but  cognizant  of,  their  contents.  He  told  Sipperly  that 
he  wanted  two  of  the  thirty  lots  which  were  situated 
on  the  corner  of  Harrison  street;  and  from  the  active 
part  he  took  in  these  transaction  as  the  President  of 
the  Board  of  Control,  he  must  be  held  to  be  cognizant 
of  these  dealings.  Hinsey  is  again  contradicted  by 
his  co-conspirator,  Sipperly,  who  testified  that  *'The 
terms  of  the  declaration  of  trust  were  discussed  be- 
tween Mr,  Hinsey  and  myself  and  it  was  in  pursuance 
of  such  conversation  that  the  declaration  of  trust  was 
made.  Mr.  Hinsey  said  the  declaration  of  trust  should 
show  what  each  one  owned  and  who  owned  it.  It  was 
stated  that  each  one  owned  one-third.'' 

Parker  was  substituted  in  place  of  Millard,  on  con- 
sultation with  Hinsey.    Hinsey 's  contention  that  the 
declaration  of  trust  in  favor  of  himself  was  really  for 
the  benefit  of  the  Endowment  Rank  falls  of  its  own 
weight,  in  view  of  the  fact  that  he  failed  to  have  any 
notation  or  entry  thereof  made  on  any  of  the  books 
of  complainant.    As  said  by  the  master  in  his  report: 
*'If  Hinsey 's  testimony  that  he  had  no  personal  in- 
terest in  the  matter  is  true,  then  it  would  appear  that 
for  the  purpose  of  assisting  Sipperly,  in  whom  he  had 
no  interest  whatever,  in  a  real  estate  transaction,  Hin- 
sey advanced  from  the  funds  of  the  Board  of  Control 
in  his  charge  more  than  the  aggregate  purchase  price 
of  the  two  tracts  of  land,  that  he  allowed  Sipperly  to 
retain  out  of  the  lands  thirty  lots  clear,  and  assumed 
no  personal  responsibility  for  the  repayment  of  the 
moneys  advanced,  and  representing  a  fund  held  in 
trust,  only  took  as  security  notes  signed  by  a  dummy, 
who  did  not  expect  to  pay  the  same  and  was  not  under- 
stood by  Hinsey  to  assume  any  personal  responsibility 


272  Appellate  Courts  of  Illinois. 

Vol.  138.]  Hinsey  v.  Supreme  Lodge  K.  of  P. 

in  the  matter,  the  sole  security  being  that  portion  of 
the  property  covered  by  the  incumbrances;  and,  fur- 
ther, that  at  the  time  he  did  this  the  Board  had  no 
idle  funds  to  invest,  but  obtained  the  money  by  over- 
drawing its  account  at  the  bank,  on  which  overdraft 
it  may  be  assumed  the  Board  was  obliged  to  pay  in- 
terest. 

*'No  rational  explanation  is  offered  to  explain  why, 
if  Hinsey  was  not  interested,  that  his  friends  Millard 
and  Parker  executed,  as  part  of  the  transaction  by 
which  they  received  title,  the  two  declarations  of  trust 
•    •    •    setting  up  Hinsey 's  interest  in  the  property. 

*'The  only  rational  explanation  of  Hinsey 's  course 
of  conduct  in  the  whole  transaction  is  offered  by  the 
testimony  of  Sipperly  that  the  speculation  was  entered 
into  for  joint  account  of  Sipperly,  Hinsey  and  Stolte.'* 

The  conduct  of  Hinsey  cannot  be  excused.  He  was 
an  oflScer  of  complainant  and  inhibited  by  every  legal 
and  moral  consideration  from  making  a  profit  out  of 
the  trust  confided  to  him — a  trust  of  the  most  sacred 
character,  involving  the  interests  of  widows  and 
orphans,  which  he  jeopardized  by  these  unlawful  trans- 
actions. 

Sipperly 's  testimony  fastens  beyond  removal  the  in- 
terest and  relation  of  Hinsey  to  these  transactions, 
which  the  law  stamps  with  its  disapproval  and  stig- 
matizes as  dishonest.  Hinsey,  as  a  trust  officer  having 
no  right  to  assume  interests  in  conflict  with  that  of 
complainant,  must,  by  well-settled  principles,  surren- 
der all  such  interests  so  acquired  and  be  held  respon- 
sible to  make  good  every  dollar  which  complainant  may 
have  lost.  Complainant  had  a  right  to  proceed  for 
alternate  relief  and  to  select  that  method  which  in  its 
opinion  will  ultimately  result  in  making  it  whole. 

The  doctrine  of  impressive  trusts  is  sufficiently  broad 
in  its  scope  to  permit  the  following  of  money,  wrong- 
fully appropriated  by  one  standing  in  a  fiduciary  rela- 
tionship to  another,  into  whatever  property  it  may 
have  been  invested.    Kobison  v.  Eoos,  37  111.  App.  646, 
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afiSrined  in  138  111.  550;  Verble  v.  Dillow,  218  111.  537. 
We  do  not  think  the  doctrine  of  estoppel  is  perti- 
nent as  applied  to  the  amendments  to  the  bill  as  orig- 
inally filed.  There  is  nothing  in  its  averments  which 
warrants  the  conclusion  that  any  of  the  unlawful  acts 
of  the  conspirators  were  ratified,  or  any  of  the  offenses 
committed  by  any  of  the  parties  in  interest  against 
complainant  condoned. 

The  theory  of  the  original  action  has  not  been  de- 
parted from  in  either  of  the  amendments  subsequently 
made,  and  at  the  most  the  amendments  inject  into  the 
cause  a  new  method  to  be  adopted  in  obtaining  the 
ultimate  relief  sought  by  the  original  bill.  If  the  alter- 
native method  was  open  to  complainant,  it  had  a  right 
to  pursue  it,  and  this  we  think  it  might  have  done  under 
its  prayer  for  general  relief. 

And  furthermore,  the  transactions  attacked  were  in 
themselves  illegal,  which  complainant  had  no  power  to 
ratify.  Best  Brewing  Co.  v.  Klassen,  185  111.  37 ;  Chi- 
cago Hansom  Cab  Co.  v.  Yerkes,  141  111.  37 ;  Crichfield 
V.  Bermudez  Asphalt  Paving  Co.,  174  111.  466 ;  National 
Mahaiwe  Bank  v.  Barry,  125  Mass.  20. 

By  the  original  bill  complainant  sought  to  follow  the 
funds  wrongfully  invested  in  real  estate.  By  the  bill 
as  amended  it  seeks  to  recover  the  money  misappro- 
priated and  to  have  the  property  purchased  with  that 
money,  or  its  proceeds,  subjected  to  payment  of  the 
amount  due.  This  method  does  no  violence  to  the 
rights  of  any  of  the  parties. 

The  rights  of  all  the  parties  who  were  innocent  pur- 
chasers of  any  of  the  real  estate  involved  were  prop- 
erly conserved  by  the  terms  of  the  decree,  and  none 
of  them  are  here  complaining,  with  the  exception  of 
Brooks;  and  as  to  all  parties  other  than  the  innocent 
purchasers,  the  decree  ordering  a  sale  without  redemp- 
tion was  right,  for  in  law  the  wrongdoers  had  no  title, 
legal  or  equitable,  entitling  them  to  redeem.  The  title 
which  these  wrongdoers  had  acquired  was  in  fraud  of 
the  rights  of  complainant,  and  obtained  by  wrongful 
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appropriation  of  its  funds,  and  as  held  in  Beach  v. 
Shaw,  57  111.  17,  a  person  having  a  merely  naked  legal 
title,  with  no  equitable  rights,  cannot  redeem,  and  the 
liability  of  the  conspiring  defendants  remains  to  make 
complainant  whole  from  any  loss  following  the  misap- 
propriation of  its  funds,  and  therefore,  if  the  property 
remaining  subject  to  sale  under  the  decree  is  insuflB- 
cient  to  reimburse  it,  with  interest  and  costs^  then  the 
conspiring  defendants  remain  liable  to  make  that  de- 
ficiency good,  and  a  judgment  for  such  deficiency  ren- 
dered against  them. 

We  think  the  method  of  accounting  adopted  by  the 
decree  fulfills  all  legal  requirements.  Credit  has  been 
given  to  the  defendants  held  personally  liable  for 
every  dollar  paid,  from  whatever  source  it  may  have 
been  collected. 

The  defendant  Sipperly,  the  evidence  demonstrates, 
was  a  co-conspirator  with  Hinsey  and  Stolte,  and  as 
such  he  must  be  held  to  the  same  degree  of  responsi- 
bility to  complainant  as  they.  Sipperly  had  full  knowl- 
edge of  the  official  position  of  Hinsey  and  Stolte  in  the 
Board  of  Control,  and  is  chargeable  with  knowledge  of 
the  diversion  of  complainant's  funds,  and  that  the 
property,  in  equity  and  good  conscience,  was  that  of 
complainant.  He  has  no  title  recognizable  in  a  court 
of  equity.    Lamson  v.  Beard,  94  Fed.  Rep.  30. 

As  to  the  defendant  Brooks,  she  made  a  contract  in 
good  faith  with  Millard  for  the  purchase  of  lots  9,  10 
and  11  in  block  2,  in  Dray's  Third  Addition  to  Oak 
Park.  There  was  due  from  her,  of  principal  and  in- 
terest, and  for  taxes  advanced  by  complainant,  at  the 
time  of  entering  decree,  $979.92.  This  the  decree 
ordered  her  to  pay  within  ninety  days,  with  interest 
at  five  per  cent.,  and  in  default  directed  that  the  three 
lots  be  sold  subject  to  her  right  to  redeem  under  the 
statute,  and  that  the  money  received  from  such  sale 
be  applied  by  the  master  upon  her  indebtedness.  Com- 
plainant, in  legal  intendment  owning  the  land,  is  en- 
titled to  all  that  is  due  upon  it  from  any  innocent  pur- 
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chaser.  This  is  all  the  decree  exacts  from  Mrs.  Brooks. 
It  is  patent  no  violence  is  done  to  her  interests,  as  she 
is  only  required  to  perform  according  to  her  contract 
with  Millard. 

By  inadvertence  certain  property  was  omitted  from 
the  order  of  sale  in  the  decree.  This  was  corrected 
by  an  order  entered  of  record  in  the  Circuit  Court  on 
the  twenty-second  of  March,  1907,  and  on  su§:gestion 
of  a  diminution  of  the  record  a  certificate  of  those  pro- 
ceedings has  been  added  and  made  a  part  of  the  record. 

The  decree  of  the  Circuit  Court  is  without  error,  and 
it  is  affirmed. 

Affirmed. 


Commonwealth  Electric  Company  y.  Harry  Booney. 
Gen.  No.  18,684. 

1.  TRiAii — what  essential  to  preserve  for  review  objection  to  par- 
ticular  judge.  In  order  to  preserve  for  review  the  question  of  the 
propriety  of  a  particular  Judge  presiding  at  a  trial.  It  Is  essentia] 
that  an  objection  be  made  and  that  the  same,  together  with  the 
basis  thereof,  and  an  exception  to  the  ruling  of  the  court  thereon, 
be  supplied  in  the  record  by  means  of  a  bill  of  exceptions. 

2.  Judge — when  objection  for  alleged  prejudice  waived.  Failure 
to  specify  in  the  written  motion  for  a  new  trial  containing  the  points 
relied  upon,  the  objection  to  the  presiding  Judge,  waives  the  question. 

3.  Declabatiox — how  question  whether,  states  cause  of  action, 
determined.  The  question  as  to  whether  a  declaration  states  a  cause* 
of  action  is  determined  by  an  inspection  thereof  without  reference 
to  the  evidence. 

4.  Declabation — when  states  cause  of  action  for  failure  to  furnish 
safe  place  to  work  sufficient  after  verdict.  A  declaration  is  sufficient 
which  charges  that  the  defendant  negligently  provided  a  dangerous 
and  unsafe  place,  of  which  the  plaintiff  had  no  knowledge  or  means 
of  knowledge,  and  that,  because  of  such  negligence  of  the  defend- 
ant, the  plaintiff  was  injured,  without  his  fault 

5.  Master  and  servant — scope  of  duty  to  furnish  safe  place  to 
work.  The  duty  of  the  master  to  exercise  reasonable  care  to  furnish 
the  servant  a  reasonably  safe  place  in  which  to  work.  Is  not 
limited  to  the  time  when  the  servant  commences  work,  but  is  con- 
tinuous, and  if  while  the  servant  is  working  at  the  place  furnished 
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by  the  master,  it  is,  by  reason  of  the  master's  negligence,  made 
unsafe  and .  dangerous,  without  the  servant's  knowledge,  and  the 
servant  is  thereby  injured,  while  exercising  ordinary  care,  the  mas- 
ter is  liable. 

6.  Variance — when  objection  for,  comes  too  late.  An  objection 
for  variance  cannot  be  first  made  on  appeal. 

7.  Negligence — when  proof  of  custom  competent  upon  question  of. 
If  an  injury  has  resulted  by  reason  of  a  master's  departure  from  an 
established  custom  of  his  business,  proof  of  such  custom  is  compe- 
tent and  material. 

8.  Instruction — upon  ordinary  care  approved.  An  instruction 
upon  the  subject  of  ordinary  care  is  proper  which  tells  the  jury  that 
if  they  find  from  the  evidence  "that  the  plaintiff,  at  the  time  of  and 
prior  to  the  accident  in  question,  exercised  that  degree  of  care  for 
his  own  safety  that  an  ordinarily  prudent  person  would  have  exer- 
cised under  the  same  circumstances,"  then  they  should  find  that  he 
exercised  ordinary  care. 

9.  YKRDicT—when  not  excessive.  A  verdict  for  $30,000  is  sustained 
under  the  evidence  recited  in  the  opinion. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
CJourt  of  Cook  county;  the  Hon.  Arthur  H.  Chetlain,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1907.  Affirmed. 
Opinion  filed  January  13,  1908. 

F.  J.  Canty,  J.  C.  M.  Clow  and  E.  E.  Gray,  for  ap- 
pellant ;  H.  E.  Long,  of  counsel. 

MoBSE  Ives,  for  appellee ;  Earl  J.  Walker,  of  coun- 
sel. 

Mr.  Justice  Adams  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  in  favor  of  ap- 
pellee and  against  appellant  for  the  sum  of  $30,000. 
The  declaration,  as  amended,  contains  four  counts,  but 
the  court  instructed  the  jury  to  disregard  the  second, 
third  and  fourth  counts  and  the  case  went  to  the  jury 
on  the  first  count  only.  The  appellant  pleaded  the 
general  issue.  In  the  first  count  it  is  averred,  in  sub- 
stance, as  follows:  The  defendant  was  a  corporation 
and  possessed  and  owned  certain  wires  strung  on 
poles,  etc.,  and  used  by  it  in  carrying  on  the  business 
of  illumination  by  electric  lights,  and  had  erected  one 
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of  said  poles  at  a  point  in  an  alley  west  of  Elston 
avenue  and  north  of  Armitage  avenue,  in  the  city  of 
Chicago,  over  and  upon  which  it  had  caused  its  said 
wires  to  be  strung.  June  11,  1902,  plaintiflF  was  in  de- 
fendant's employ  as  a  lineman  to  connect  up  a  three- 
faced  ground,  called  a  lightning  arrester,  on  poles  and 
crossbeams  with  wires  attached  thereto,  at  the  place 
aforesaid.  *^  Defendant,  disregarding  its  duty  to  fur- 
nish plaintiff  a  reasonably  safe  place  in  and  around 
which  to  work,  conducted  itself  so  carelessly  and  negli- 
gently in  that  behalf,  that  it  provided  a  dangerous  and 
unsafe  place,  as  defendant,  by  its  agents  and  servants 
then  knew,  or  in  the  exercise  of  ordinary  care  might 
have  known,  but  of  which  plaintiff  did  not  know  and 
had  not  the  means  of  knowing,  that  in  consequence  of 
said  negligence  of  defendant,  at  the  time  and  place 
aforesaid,  and  while  plaintiff,  in  said  capacity  as  a 
lineman,  was  working  upon  said  pole  and  appliances, 
as  aforesaid,  he,  accidentally  and  without  any  fault  or 
negligence  on  his  part,  came  in  contact  with  live  wires 
heavily  charged  with  electricity,  and  was  thereby  then 
and'  there  severely  shocked,  cut,  bruised,  burned, 
wounded  and  injured  both  internally  and  externally," 
etc. 

The  defendant  pleaded  the  general  issue.  At  the 
close  of  the  plaintiff's  evidence,  and  also  at  the  close 
of  all  the  evidence,  defendant's  counsel  moved  the 
court  to  instruct  the  jury  to  find  the  defendant  not 
guilty,  and  presented  with  each  of  said  motions  an 
appropriate  instruction.  The  court  refused  said  mo- 
tions, and  the  jury  found  for  the  plaintiff  and  as- 
sessed his  damages  at  the  sum  of  $30,000,  and  the 
court,  after  overruling  motions  by  the  defendant  for 
a  new  trial  and  in  arrest  of  judgment,  rendered  judg- 
ment on  the  verdict.  The  case  has  been  tried  three 
tunes.  On  the  first  trial,  the  Hon.  Axel  Chytraus, 
J.,  presiding,  the  jury  found  the  issues  for  the 
plaintiff  and  assessed  his  damages  at  the  sum  of 
$20,000.    A  new  trial  was  granted,  on  defendant's  mo- 
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tion,  and  on  a  second  trial,  the  Hon.  Arthur  H.  Chet- 
lain,  J.,  presiding,  the  jury  disagreed.  The  third  trial 
is  the  one  in  question.  Following  are  the  contentions 
of  plaintiff's  counsel,  which  we  will  consider  in  the 
order  in  which  they  are  made  by  counsel : 

1.  It  is  assigned  as  error  and  now  contended,  that 
*Hhe  court.  Judge  Chetlain  presiding, '  erred  in  sus- 
taining plaintiff's  motion,  in  setting  the  case  for  trial 
before  himself,  with  the  record  in  the  case  showing 
that  objections  were  made  to  said  Judge  Chetlain 
hearing  the  case  because  of  prejudice  toward  the  de- 
fendant, and  because  the  defendant  believed  it  could 
not  get  a  fair  trial  of  said  cause  before  said  Judge 
Chetlain,  as  shown  by  the  record  then  on  file."  There 
is  no  bill  of  exceptions  showing  any  objection  to  Judge 
Chetlain  presiding  at  the  trial,  when  the  cause  was 
called  for  trial  before  him,  April  10,  1906.  That  trial 
was  the  second  trial  of  the  cause  in  which  the  jury  dis- 
agreed. February  3,  1906,  the  court.  Judge  Chetlain 
presiding,  entered  an  order  as  follows:  ** Ordered  by 
the  court  that  said  cause  be  and  is  hereby  set  for  trial 
on  Tuesday,  March  6,  1906,  A.  D.  It  is  further  or- 
dered that  leave  be  and  is  hereby  given  the  defendant 
to  file  its  bill  of  exceptions  herein  within  ten  days 
from  this  date."  No  bill  of  exceptions  to  the  order 
was  filed.  June  13,  1906,  the  following  order,  Judge 
Chetlain  presidiiig,  was  entered:  **0n  the  stipulation 
of  the  parties  to  this  suit  filed,  it  is  ordered  that  this 
cause  be  and  is  hereby  passed  to  be  placed  at  the  head 
of  the  supplemental  calendar."  October  8,  1906,  the 
cause  was  called  for  trial  and  a  jury  impaneled,  and 
the  trial  resulted  in  the  judgment  appealed  from. 

No  jurisdictional  question  is  involved.  Judge  Chet- 
lain is  one  of  the  judges  of  the  Superior  Court  of  Cook 
county  and  had  jurisdiction  of  the  parties  afid  the 
subject-matter  of  the  cause.  The  contention,  con- 
sidered on  its  merits,  is  transparently  untenable.  But 
the  defendant  is  not  in  a  position  to  make  the  conten- 
tion for  two  reasons.    The  record  shows  no  objection 
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made  before  Judge  Chetlain  to  his  presiding  at  the 
trial,  and  in  the  defendant's  written  motion,  specify- 
ing grounds  for  the  motion,  the  trial  of  the  cause  be- 
fore Judge  Chetlain  is  not  specified  as  ground  for  a 
new  trial,  and  the  defendant  is  limited  here  to  the 
grounds  specified  in  its  written  motion  for  a  new  trial. 
Railroad  Co.  v.  McMath,  91  111.  104. 

2.  It  is  contended  that  the  first  count  of  the  dec- 
laration on  which  the  verdict  rests,  does  not  state  a 
cause  of  action.  In  passing  on  this  contention,  we 
must  look  solely  to  the  count,  without  any  reference 
to  the  evidence.  It  is  true  that  it  might  have  been  bet- 
ter to  have  averred  the  specific  negligence  relied  on; 
but  it  is  averred  that  the  defendant  negligently  pro- 
vided a  dangerous  and  unsafe  place,  of  which  the 
plaintiff  had  no  knowledge  or  means  of  knowledge,  and 
that,  because  of  such  negligence  of  the  defendant,  the 
plaintiff  was  injured,  without  his  fault.  Suppose  an 
amendment  to  be  filed  to  such  a  count  as  the  one  in 
question,  setting  up  specifically  the  negligence  relied 
on,  in  respect  to  the  place  where  plaintiff  was  work- 
ing, and  a  plea  of  the  Statute  of  Limitations  should 
be  filed  to  it.  Could  it  be  held  that  the  amended  count 
stated  a  new  cause  of  action?  We  think  not.  The 
averment  would  still  be  of  negligence  in  providing  an 
unsafe  and  dangerous  place  in  which  to  work. 

A  general  charge  of  negligence  is  not  new  in  plead- 
ing. It  was  good  in  the  time  of  Chitty;  2  Chitty  on 
P'g.,  9  Am.  ed.,  pp.  710,  713.  Such  a  charge  was  held 
sufficient  in  Chicago  City  Ry.  Co.  v.  Jennings,  157  111. 
274,  and  in  Grace  &  Hyde  Co.  v.  Sanborn,  124  HI.  App. 
472.  In  .Sargent  Co.  v.  Baublis,  215  111.  428,  the  ob- 
jection was  the  same  as  in  this  cause,  in  respect  to 
which  the  court  say : 

**It  is  next  contended  that  the  declaration  is  fatally 
defective  in  not  alleging  any  actionable  negligence. 
The  negligence  alleged  is,  that  the  defendant  negli- 
gently and  carelessly  permitted  the  grindstone  to  be 
and  remain  in  a  defective  and  dangerous  condition,  and 
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there  is  no  statement  what  defect  existed  in  it  or  how 
or  why  it  was  dangerous.  This  objection  to  the  gen- 
erality of  the  statement,  without  setting  out  the  nature 
of  the  alleged  defect,  is  one  that  should  have  been 
taken  by  demurrer,  and  the  defect  was  cured  by  the 
verdict/"  Citing  C,  B.  &  Q.  E.  R.  Co.  v.  Harwood, 
90  111.  425,  and  B.  &  0.  S.  Wes.  Ky.  Co.  v.  Keck,  185 
ib.  400. 

Evidently  the  contention  that  the  count  does  not 
state  a  cause  of  action  is  an  afterthought  of  counsel. 
They  did  not  demur  to  the  count,  but  pleaded  to  it 
issuably,  and  now,  after  a  trial  involving  large  ex- 
pense, they  advance  this  contention  for  the 'first  time. 
Without  passing  on  the  question  whether  the  count  is 
obnoxious  to  general  demurrer,  we  hold  it  good  after 
verdict. 

Counsel  say:  **The  count  under  consideration 
shows  and  alleges  that  the  wires  upon  which  plaint- 
iff was  working  were  charged  with  electricity,  and 
while  so  charged  the  plaintiff  went  to  work  thereon." 
We  do  not  so  understand  the  count  in  question.  It 
is  averred  that  the  wires  were  charged  with  electricity, 
at  the  time  of  the  accident,  but  it  is  not  averred  ^- 
rectly  or  indirectly,  at  what  time  the  electrical  current 
was  turned  onto  the  wires.  The  count  is  entirely  con- 
sistent with  the  fact,  that  when  the  plaintiff  com- 
menced to  work  at  the  place  in  question  the  wires  were 
not  charged  with  electricity,  but  were  so  charged 
thereafter,  while  he  was  working  at  that  place. 

3.  Counsel  contend  that  there  is  no  evidence  of  neg- 
ligence of  the  defendant  entitling  plaintiff  to  recover. 
This  contention  involves  consideration  of  the  evidence, 
which  is  quite  voluminous,  twenty-one  witnesses  hav- 
ing testified,  many  of  them  at  great  length. 

A  map  or  plat  of  the  territory  in  which  plaintiff  was 
working  before  and  at  the  time  of  the  accident  is  in 
evidence  and  shows  the  streets,  etc.  The  east  and 
west  streets  are  North  avenue,  Wabansia  avenue, 
Bloomingdale    road    and    Armitage    avenue.      North 
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avenue  is  the  most  southerly  street,  and  the  other 
streets  above  named  lie  north  of  it  in  the  order  named. 
Ashland  avenne  lies  north  and  south  and  intersects  all 
the  streets  above  named  except  Bloomingdale  road, 
which  terminates  at  Ashland  avenue.  California  ave- 
nue lies  northeasterly  and  commences  at  the  north  end 
of  Ashland  avenue,  and  intersects  Elston  avenue, 
which  lies  northwest  and  southeast.  The  pole  where 
the  accident  happened  is  in  the  alley  north  of  Armi- 
tage  avenue  and  west  of  Elston  avenue.  The  place 
where  the  old  and  new  wires  were  connected  is  about 
opposite  the  alley  next  south  of  Wabansia  avenue,  and 
the  school  house  mentioned  in  the  evidence  is  west  of 
Ashland  avenue  and  about  opposite  the  place  where 
the  wires  were  connected.  The  Naugle  Tie  Co.'s  yard 
is  northeast  from  that  part  of  Elston  avenue  lying 
north  of  Armitage  avenue.  From  the  pole  where  the 
accident  occurred  to  the  place  where  the  old  and  new 
wires  were  connected  is  from  six  blocks  to  a  mile. 

The  plaintiff  was  within  a  few  days  of  being  thirty- 
one  years  of  age  at  the  time  of  the  accident,  and  had 
been,  at  that  time,  in  the  employ  of  the  defendant  about 
two  years,  and,  once  before  his  last  employment,  had 
been  in  defendant's,  employ  four  years.  He  was 
an  experienced  lineman,  and  had  been  engaged  in  that 
occupation  for  about  fourteen  years.  George  W. 
Beale,  defendant's  foreman,  who  directed  and  super- 
vised the  work  which  plaintiff  was  doing,  testified  in 
respect  to  plaintiff:"  *^He  was  a  good  lineman;  there 
was  none  better ;  he  was  one  of  the  best  linemen  in  the 
country ;  he  was  looked  up  to  as  an  expert  lineman,  a 
good  A  No.  1." 

Plaintiff  was  employed  by  the  defendant  as  a  line- 
man. Plaintiff  testified  in  substance  that  in  the  after- 
noon of  June  10,  1902,  he  put  on  some  lightning  ar- 
resters on  a  pole  in  an  alley  north  of  Armitage  avenue 
and  west  of  Elston  avenue,  in  the  city  of  Chicago; 
that  there  were  three  wires  lying  on  one  end  of  the 
cross-arm  of  the  pole  and  not  fastened  to  the  insula- 
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tors,  and  no  wires  on  the  other  end  of  the  cross-arm, 
and  that,  on  June  10th,  there  was  no  current  passing 
through  or  over  those  wires  that  he  knew  of.  June 
11th  he  did  some  other  work  in  the  forenoon,  and 
after  dinner  Beale,  the  foreman,  said  to  him,  *' Harry, 
you  get  what  stuff  you  need  and  go  and  finish  up  that 
pole  and  box,  and  finish  up  that  job/'  Plaintiff  then 
got  the  necessary  material  for  the  work  to  be  done, 
and  started  to  go  to  the  pole  where  he  worked  on  June 
10th  putting  on  lightning  arresters,  but  before  get- 
ting there  he  returned  to  the  supply  wagon  and  said 
to  Beale,  **How  is  them  wires  up  there  I  Had  I  better 
have  a  pair  of  rubber  gloves  I  He  said,  ^No,  they  are 
dead,  nothing  in  them.'  "  Plaintiff  then  went  to  the 
pole,  taking  with  him  a  hand  line  or  rope  with  which 
to  pull  up  the  material  needed  from  his  helper,  the 
ground  man  at  the  foot  of  the  pole.  Wlien  he  climbed 
the  pole  he  went  to  place  his  *' safety''  (which  is  a 
belt  worn  around  the  person)  on  the  pole,  and  the  in- 
side wire  lay  between  the  first  pin  and  the  pole,  and 
he  took  hold  of  the  wire  and  turned  it  a  little  to  one 
side  and  felt  what  is  known  to  linemen  as  induction, 
when  he  descended  the  pole  and  went  toward  the  sup- 
ply wagon,  and  wlien  about  thirty-five  feet  distant 
from  the  wagon,  Beale,  the  foreman,  said  to  him, 
^*What  is  the  matter,  Harry,  what  do  you  want?"  and 
he  said,  **I  feel  a  little  induction  on  there,  George," 
and  Beale  said,  **I  don't  see  where  in  the  hell  you  are 
getting  it;  the  wires  are  dead."  He  paid  no  attention 
to  this,  but  went  to  the  wagon  and  took' a  pair  of  rub- 
ber gloves  from  it,  when  Beale  said  to  him,  ** Haven't 
I  told  you  they  are  dead?"  and  witness  said,  ''I've 
got  a  little  induction  on  them,"  to  which  Beale  re- 
plied, '*0h,  that  is  nothing."  On  cross-examination 
plaintiff  testified :  ' '  Static  is  what  is  known  as  foreign 
or  induced  current,  which  would  be  caused  by  dead 
wires  coming  in  closely  to  or  running  parallel  to 
heavily  charged  wires,  and  this  causes  static  or  foreign 
induction  current.     It  is  a  mere .  tingling  sensation. 
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For  instance,  when  you  are  working  on  the  wire,  it 
will  keep  tingling  at  you  and  bothering  you  like  a 
tickling  sensation.  In  fact  every  lineman  knows  it  to 
be  a  nuisance  and  bother  when  working."  The  evi- 
dence, including  that  of  defendant's  witnesses,  is  that 
it  is  not  dangerous  to  handle  wires  affected  by  induc- 
tion. Continuing  in  his  examination  in  chief,  plaintiff 
said:  **I  went  to  straighten  up  to  unhook  my  safety, 
in  order  to  throw  a  little  slack  into  the  safety,  so  as  to 
unsn'ap  it,  and  as  I  did  so,  I  came  in  contact,  in  some 
way,  with  the  wires  on  the  cross-arm.  All  I  can  tell 
is,  I  was  straightening  up,  and  as  I  was  straightening 
up  all  I  heard  was  bizz-bizz.  That  is  all  I  know  about 
it. ' '  Plaintiff  then  proceeded  to  describe  his  injuries, 
which  will  be  referred  to  hereafter.  On  cross-exami- 
nation plaintiff  testified  that  in  the  afternoon  of  June 
10th  he  put  up  the  arrester  boxes,  but  did  no  wiring; 
that  he  fastened  the  wires  June  10th ;  also  that  when  he 
quit  work  on  the  10th  the  wires  on  the  pole  were 
dead.  Daniel  J.  Bagley,  a  lineman  in  defendant's  em- 
ploy, testified  that  on  June  11th  he  saw  plaintiff 
coming  under  the  viaduct,  and  he  asked  for  something, 
and  he  heard  Beale  say  to  him,  **I  don't  see  where 
yon  are  getting  it;  those  wires  are  dead,"  and  Kooney 
said,  *'I  can't  see  it  neither,  but  I  am  getting  it,"  and 
then  plaintiff  and  Beale  got  close  together  and  witness 
heard  nothing  more  said.  The  witness,  Bagley,  was, 
at  the  time,  up  on  a  pole  about  twenty-four  feet  from 
the  ground.  The  viaduct  referred  to  by  the  witness 
was  a  short  distance  from  the  pole  where  the  accident 
happened.  This  witness  further  testified  that  on  June 
11th  he  was  working  on  a  pole,  and  asked  Beale  if 
he  would  need  rubber  gloves,  and  Beale  said  '*No, 
the  wires  are  dead." 

The  plaintiff  was  engaged  in  construction  work  on 
the  pole  when  he  was  injured,  and  the  evidence  is,  that 
it  is  usual  not  to  charge  the  wires  with  electricity  till 
the  construction  work  is  complete.  Mr.  Hughes,  an 
electrical  construction  foreman,  called  by  defendant, 
testified,  on  cross-examination,  as  follows: 
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''Q.  You  have  dead  circuits  during  the  work  of 
construction,  don't  you?  They  are  hardly  circuits  un- 
til they  are  completed,  and  then  they  are  made  alive; 
that  is  the  last  act,  isn't  it,  in  the  usual  and  ordinary 
course,  to  make  it  alive?    A.  Yes." 

Philip  Bender,  an  electric  lineman,  called  by  plaint- 
iflF,  and  who  had  been  in  defendant's  employ,  testi- 
fied: ''The  custom  was  to  do  the  construction 
work  first,  do  everything  first,  and  get  everything 
ready,  and  then  cut  it  in  on  the  live  wire."  By  ''cut- 
ting in"  is  meant,  as  shown  by  the  evidence,  connect- 
ing the  new  dead  wire  with  live  wires.  Sherman  M. 
NeflF,  a  lineman,  called  by  plaintiflF,  also  so  testified. 
Donovan,  called  by  defendant,  testified  on  cross-ex- 
amination, that  by  Beale's  order,  he  helped  plaintiflF, 
June  10th,  at  the  pole  on  which  the  accident  hap- 
pened, and  heard  a  conversation  between  Beale  and 
the  plaintiflf  on  the  afternoon  of  that  day,  when  the 
following  occurred : 

"  Q.  Do  you  remember  what  the  conversation  was  ? 
A.  Well,  it  was  relative  to  the  finishing  of  the  work. 
Harry  said  something  about  finishing  the  work  be- 
fore transmission  wires  were  put  in,  and  Beale  said, 
'No,  let  it  go;  we  have  something  else  to  do;  we  will 
come  back  and  do  this  some  other  time.'  Kooney  said 
he  wanted  to  finish  the  work  before  the  juice  was  put 
in.  That  was  about  three  o'clock  of  the  afternoon  of 
the  10th.  Beale  told  him  to  wait  and  do  it  later.  We 
then  left  the  job  and  went  to  Clybourne  and  Ashland 
avenues,  where  the  wagon  was. ' '  The  electric  current 
is  called  "juice"  in  the  jargon  of  linemen  and  others 
employed  in  electrical  work. 

Plaintiff's  evidence  as  to  the  conversation  between 
him  and  Beale,  when  he  went  to  the  wagon  for  rubber 
gloves,  is  contradicted  by  witnesses  called  by  the  de- 
fendant. Beale  was  questioned  in  chief  and  answered 
as  follows: 

"Q.  Did  you  at  that  time  say,  'You  don't  need 
gloves;  they  are  dead?'  A.  No,  sir;  told  him  my 
general  orders ;  they  are  always  dead. 
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Q.  General  orders?  A.  Yes,  sir,  that  is,  with  me, 
general  orders,  always  dead.  What  would  I  tell  you  to 
put  gloves  on  for  if  you  worked  at  that  business — 
would  I  tell  you  what  to  do? 

Q.  Well,  did  you  say  that  to  him;  that  is  what  I 
want  to  get  at  I    A.  No,  I  did  not. 

Q.  Do  you  mean  always  dead  or  always  alive?  A.  I 
claim  the  wire  is  always  dead  to  any  man  who  ever 
worked  for  me.  I  haven't  the  license  to  say  that,  but 
I  always  say,  'Play  them  wires  alive.' 

Q.  That  is  what  I  want  to  know.  A.  You  don't  un- 
derstand it,  maybe. 

Q.  No,  I  don't.  A.  Play  those  wires  alive,  dead  or 
anything  else.  In  stringing  new  wires,  that  is  my  idea, 
to  tell  them  to  play  them  alive. 

Q.  In  the  profession,  then,  they  are  always  known 
as  the  same,  and  they  must  play  them  alive?    A.  Yes." 

If  what  plaintiff's  counsel  say  of  Beale's  appearance 
on  the  witness  stand  is  true,  the  jury  could  not  have 
been  favorably  impressed  by  his  evidence.  We  cannot 
know  from  the  record  how  he  appeared,  but  his  testi- 
mony indicates  indifference,  flippancy,  callousness  and 
recklessness.  It  became  necessary  for  defendant's  at- 
torney to  reprove  him.  The  following  occurred  in  his 
cross-examination : 

**Q.  Wasn't  Fox  his  helper  on  the  11th?  A.  Yes— 
I  am  under  oath  now,  recollection ;  I  will  tell  you  that. 

Q.  I  understand,  and  whenever  you  are  not  under 
oath  let  me  know.  A.  Yes,  you  bet  your  life  I  am — 
you  bet  your  life  I  will."     *     *     * 

*'A  That's  the  eye. 

Q.  That's  the  eye,  you  say?    A.  Yes. 

Mr.  Gray:   This  is  really  not  a  laughing  matter. 

A.  Well,  what  are  you  laughing  at?  I  can  laugh  if  I 
want  to,  I  guess." 

This  witness  refers  to  plaintiff  as  *'his  job  lots," 
saying,  *'I  left  on  Elston,  his  'job  lots'  there  at  the 
corner  to  finish  that  job,  and  I  distributed  them  out, 
along  down  there  to  the  tie  works."  ' 
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Fox,  who  was  plaintiff's  helper,  called  ground  man, 
and  whose  place  was  at  the  foot  of  the  pole  on  which 
plaintiff  was  at  work,  testified  that  he  did  not  hear 
plaintiff  ask  for  gloves,  or  Beale  say  that  he  didn't 
know  what  he  wanted  them  for,  that  the  wires  were 
dead;  that  plaintiff  said  it  was  hot  up  there;  that  he, 
witness,  saw  the  gloves  come  down  and  heard  Beale 
ask  Eooney  if  he  was  through,  and  he  said  he  was,  and 
Beale  told  him  to  keep  his  gloves  if  he  was  not  through, 
as  it  was  hot  up  there.  Martin  Matson,  the  driver  of 
the  supply  wagon,  testified  that,  June  11th,  he  took 
plaintiff  in  the  wagon  to  within  a  short  distance  of 
the  pole  where  he  was  hurt,  and  saw  him  go  to  the 
pole,  and  in  about  five  or  ten  minutes  thereafter  saw 
him  coming  toward  the  wagon  where  Beale  was,  and 
Beale  said  to  him,  **What  are  you  after?"  or  some- 
thing, and  he  said,  *'I  am  after  my  gloves,  rubber 
gloves;  that  stuff  is  hot"  (or  something)  **up  there." 
Fox  further  testified  that  he  saw  plaintiff  drop  his 
gloves,  and  Beale  said  to  him,  as  nearly  as  he  could 
recollect,  **Look  out,  Rooney,  that's  hot  stuff  up  there," 
and  Rooney  said,  ** That's  all  right;  I'm  coming  down, 
I  am  through,"  or  something  similar  to  that. 

Andrew  Jackson  Hudson  testified  that  he  resided  at 
Moline,  Illinois,  and  was  an  electrician,  and  at  the  time 
in  question  was  working  for  Westinghouse,  Kerr  & 
Co.,  of  New  York,  in  the  yard  of  the  Naugle  Tie  Co. 
in  Chicago,  and,  at  the  time  of  the  accident,  was  sitting 
with  Beale  against  the  wall  of  the  railroad  company, 
nearly  opposite  the  pole  on  which  plaintiff  was,  and 
that  all  at  once  he  heard  something  drop  on  the  ground 
and  saw  it  was  a  pair  of  white  rubber  gloves,  and  he 
said  to  Beale,  **Are  those  wires  alive?"  and  he  said, 
**Yes,"  and  witness  said,  **Why  has  he  thrown  his 
gloves  down?"  and  he  hallooed  up  the  pole,  **Look  out 
now,  they  are  hot,"  and  plaintiff  said,  **I  am  through," 
or  **done."  It  appears  from  the  testimony  of  this 
witness  that  he  didn't  know  Beale  at  the  time  of  the 
conversation  he  relates;  that  he  just  happened  along 
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there  on  his  way  to  the  tie  yard,  and  sat  down  by 
Beale  and  said,  **How  are  you?"  and  Beale  said,  ''How 
are  you!"  His  cross-examination  illustrates  that  he 
has  a  very  eccentric  memory,  to  say  the  least.  He  tes- 
tified that  he  had  been  living  with  his  sister  about  three 
weeks  at  the  time  of  the  accident,  on  Wells  street,  in 
Chicago,  he  thinks,  and  close  to  the  Chicago  &  North- 
western depot,  he  thinks.  He  could  not  tell  whether 
his  sister  lived  one  block,  six  fclocks  or  twenty  blocks 
from  the  depot.  Asked  what  his  sister's  name  was, 
he  said,  ''Taylor,  I  think.''  Asked  her  husband's 
name,  Tie  said,  "Taylor,  I  think."  Asked  how  many 
days  he  worked  at  the  tie  yard,  he  answered,  "I 
couldn't  say." 

The  pole  on  which  plaintiff  had  been  working,  and 
on  which  he  was  at  the  time  of  the  accident,  was  in 
an  alley  west  of  Elston  avenue,  a  street  which  lies 
northwesterly  and  southeasterly,  and  north  of  Armi- 
tage  avenue.  The  pole  was  on  the  easterly  side  of 
the  alley,  and  on  the  opposite  or  westerly  side  of  the 
alley  is  the  railroad  wall,  against  which  Beale  and  Hud- 
son testified  they  were  sitting  when  the  accident  oc- 
curred. There  are  houses  on  the  easterly  side  of  the 
alley.  Ida  Benn  testified  that  in  June,  1902,  she  lived 
on  the  west  side  of  Elston  avenue,  and  her  kitchen  win- 
dow was  in  the  back  of  the  house  toward  the  alley 
where  the  pole  was,  and  that  from  the  window,  at 
which  she  was  standing,  she  could  see  the  plaintiff  on 
the  pole  and  his  helper  at  the  foot  of  the  pole,  and 
the  retaining  wall  of  the  railroad  and  anyone  in  the 
alley,  and  that,  at  the  time  of  the  accident,  which  she 
says  she  saw,  there  was  no  one  sitting  by  the  retain- 
ing wall  and  no  one  in  the  alley  except  plaintiff's 
helper,  who  was  at  the  foot  of  the  pole.  She  said,  on 
cross-examination,  that  she  had  been  standing  at  the 
window,  with  her  little  boy,  from  about  12:30  o'clock, 
noticing  the  men  at  work  on  the  pole,  because  she  had 
not,  before  that  time,  seen  any  work  of  that  kind  done. 

Ida  Burr  testified  that  the  back  yard  of  her  resi- 
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dence  was  next  to  the  alley  where  the  pole  was,  and 
that  her  house  was  the  nearest  one  to  the  pole;  that 
she  was  out  in  her  back  yard  with  her  children,  and 
saw  the  man  climb  the  pole,  and  that  her  little  girl 
came  to  her  and  said  to  her  the  man  was  burning, 
and  when  she  looked  she  saw  he  was  burning.  She 
says  when  she  first  saw  the  man  on  the  pole  she  saw 
no  one  in  the  alley.  On  cross-examination  she  said: 
**  When  the  man  was  burning  up  there  I  saw  him  burn- 
ing up,  and  there  was  not  a  person  down  in  the  alley." 

Mary  McNulty  testified,  in  substance,  that  she  lived 
on  the  west  side  of  Elston  avenue,  and  didn't  see  the 
accident,  but  heard  the  noise.  She  was  then  about  half 
a  block  from  the  pole,  and  she  went  onto  her  back 
porch,  where  she  could  see  clearly,  and  saw  a  man  on 
the  pole,  but  no  one  else  in  the  alley  except  a  man 
running  through  it  toward  Elston  avenue. 

Emma  Burr,  daughter  of  Ida  Burr,  testified  of  tell- 
ing her  mother  a  man  was  burning,  and  says  she  saw 
no  one  in  the  alley. 

The  purpose  of  putting  up  new  poles  and  stringing 
new  wires  is  thus  stated  by  Beale,  the  reference  b^ing 
to  June  10th:  **We  drove  over  to  Elston  avenue  that 
morning  somewhere.  We  went  over  there  to  set  four 
or  five  poles,  to  put  in  what  is  called  a  hurry-up  call. 
We  put  that  work  in;  it  was  just  common,  every-day 
setting  poles.  We  had  come  down  Armitage  avenue 
to  Ashland.  We  were  going  to  put  some  new  wires  in, 
to  connect  to  some  old  wires.  The  old  wires  were  fur- 
nishing power  and  electricity  to  other  people.  We  were 
going  to  put  in  these  new  wires  to  furnish  power  to 
the  Naugle  Tie  Co.  The  Naugle  Tie  Co.  wanted  some 
power,  some  electricity,  and  we  were  there  for  the  pur- 
pose of  connecting  new  wires  with  some  old  wires  to 
give  them  power  in  that  yard."  That  the  call  was  a 
hurry-up  one  is  further  evidenced  by  ,the  fact  that, 
June  11th,  Beale  received  a  telephone  message  from  de- 
fendant's office  to  finish  up  the  job  at  the  works. 

Plaintiff  testified  that  the  supply  wagon  was  at  Ash- 
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land  and  Clybourn  avenues  when  Beale  gave  him  the 
order  to  finish  the  work  on  the  pole  where  he  was  in- 
jured, and  Bagley  testified  the  men  were  there  when 
the  order  was  given  to  cut  in  the  wires,  which,  as  be- 
fore stated,  meant  connecting  the  old  and  new  wires. 

In  reference  to  the  time  when  the  connection  be- 
tween the  old  and  new  wires  was  made,  Beale  testified 
as  follows : 

'  *  Q.  Were  any  of  those  new  wires  made  alive  on  the 
10th.    A.  No,  sir. 

Q.  None  of  those  three  wires  t    A.  No,  sir. 

Q.  Were  they  all  made  alive  at  the  same  time?  A.  I 
couldn't  say  to  the  minute. 

Q.  About  the  same  time!  A.  A  matter  of  five  or  ten 
minutes.'* 

Two  linemen,  Bagley  and  Nelson,  connected  the  wires 
at  the  school-house,  which  is  from  six  blocks  to  a  mile 
south  of  where  plaintiff  was  working.  We  think  it  evi- 
dent from  Beale 's  testimony  that  he  did  not  know  just 
when,  on  June  11th,  the  old  and  new  wires  were  con- 
nected. He  testified,  in  substance,  that  he  left  Bagley 
and  Nelson  at  the  school-house  to  make  the  connection, 
and  then  proceeded  north  to  Elston  avenue,  and  there 
is  no  evidence  that  he  returned  to  the  place  of  con- 
nection before  the  accident.  Defendant's  counsel  say, 
in  their  argument:  '*One  of  the  three  wires  upon  which 
Booney  was  working  when  injured  had  been  cut  in  and 
made  a  live  wire  two  or  three  days  before  Rooney 
went  to  t^ork  on  the  pole  on  the  10th  and  11th."  No 
referemce  is  made  to  any  evidence  in  support  of  this 
statement,  for  the  reason,  doubtless,  that  there  is  not 
a  particle  of  evidence  to  support  it.  On  the  contrary, 
it  is  directly  contradictory  of  the  testimony  of  def end- 
ant 's  foreman,  Beale,  that  the  three  wires  were  made 
alive  in  the  afternoon  of  the  eleventh  and  substantially 
at  the  same  time. 

Bagley,  on  cross-examination,  testified  that  Nelson 
told  him  that  one  of  the  three  wires  had  been  connected 
up  before.    This  was,  of  course,  hearsay  evidence,  and 
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was  not  true,  as  shown  by  Bagley's  examination  in 
chief,  which  is:  ** There  at  the  school-house  I  cut  in 
three  wires ;  three  on  the  east  side  of  the  pole.  They 
were  the  same  wires  I  worked  on  on  the  first  pole,  and 
the  same  wires  were  run  over  to  the  pole  where  Eooney 
was  hurt.  When  I  first  went  up  the  pole  at  the  school- 
house  I  found  all  three  of  the  wires  on  the  cross-arm 
hanging  loose."  In  the  abstract,  a  quotation  of  ques- 
tions to  and  answers  of  plaintiff  concludes  with  this 
question  and  answer: 

**The  Court:  You  knew  they  were  not  dead?  A.  I 
knew  they  were  not  dead." 

Plaintiff  seems  to  have  been  confused  by  the  cross- 
examination,  as  the  next  questions  and  answers,  which 
are  omitted  from  defendant's  abstract,  are: 

**Mr.  Gray:  You  knew  they  were  not!  A.  What  do 
you  say!    I  knew  they  were  not  dead? 

Q.  That  is  what  you  say?  A.  I  knew  they  were 
dead.    I  was  told  they  were  dead." 

There  is  no  evidence  that  Bagley  and  Nelson,  who 
were  directed  by  the  foreman  to  connect  the  old  and 
new  wires,  and  who  went  to  the  school-house  for  that 
purpose,  had  completed  the  connection  when  plaintiff 
ascended  the  pole  to  finish  his  work  there.  When  the 
connection  was  made  there  was  an  electrical  ^current 
of  4,500  volts  passing  through  the  wires  where  he  was 
working.  The  crucial  questions  for  the  jury  to  decide 
were  whether  the  current  of  electricity  was  turned  onto 
the  new  wires  before  or  after  the  plaintiff  commenced 
work  in  the  afternoon  of  June  11th,  and  if  after  that 
time,  whether  he  knew  of  its  having  been  turned  on ;  and, 
in  view  of  the  conflict  in  the  evidence,  the  decision  of 
these  questions  depended  on  the  credibility  of  the  wit- 
nesses on  the  opposing  sides.  The  jury  and  the  presid- 
ing judge  saw  the  witnesses  and  heard  them  testify,  and 
observed  their  manner  of  testifying,  and  therefore  had 
a  much  better  opportunity  of  judging  of  the  credibility 
of  the  testimony  of  the  differing  witnesses  than  we, 
who  are  confined  to  the  mere  record.    The  jury  found 
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that  the  testimony  of  witnesses  for  the  plaintiff  was 
the  more  credible,  and  the  presiding  judge,  in  overrul- 
ing defendant's  motion  for  a  new  trial,  approved  the 
finding.  We  cannot  say  that  the  verdict  is  contrary  to 
the  evidence.  On  the  contrary,  after  very  carefully 
reading  and  considering  the  evidence,  we  concur  in  the 
finding  of  the  jury. 

The  plaintiff  was  thoroughly  competent  and  had  long 
experience  in  his  occupation.  That  he  was  careful  is 
evidenced  by  the  fact  that,  when  he  felt  that  a  wire 
was  affected  by  induction,  he  descended  from  the  pole 
and  procured  rubber  gloves,  although  the  handling  a 
wire  so  affected  was  not  dangerous,  but  merely  dis- 
agreeable to  him  in  doing  his  work.  In  the  afternoon 
of  June  10th,  when  Beale  called  him  from  the  pole  in 
question  to  other  work,  he  told  Beale  that  he  wanted  to 
finish  the  work  there  before  the  transmission  wires 
were  put  in.  The  plaintiff,  from  long  experience,  was 
thoroughly  acquainted  with  the  danger  of  handling  live 
wires ;  yet  the  jury  were  asked  by  defendant  to  believe 
that  he,  knowing  that  the  wires  were  charged  with  elec- 
tricity, and  having  been  cautioned,  as  defendant  claims, 
a  minute  or  two  before  the  accident,  deliberately 
handled  them  without  rubber  gloves,  thus  risking  death. 
For  instance:  Beale  testified  that  plaintiff  said,  just 
before  the  accident,  that  he  knew  it  was  hot,  and  the 
next  thing  he  saw  plaintiff  was  burning  up.  Hudson 
testified  that  after  plaintiff  threw  down  his  rubber 
gloves,  and  after  Beale  hallooed  to  him,  *'Look  out 
now,  them  are  hot,"  plaintiff  reached  over  and  wrapped 
a  piece  of  tape  around  the  outside  wire,  by  grasping 
his  hand  round  the  wire,  to  heat  the  tape  and  make  it 
stick.  Evidently  the  jury  did  not  credit  this  and  other 
similar  evidence.  We  are  inclined  to  think  the  fact  to 
be  that,  in  the  hurry-up  work  which  was  being  done, 
Beale  forgot  to  inform  the  plaintiff  that  the  current 
had  been  turned  onto  the  wires,  and  without  such  in- 
formation the  plaintiff,  who  was  from  six  blocks  to 
a  mile  distant  from  where  the  old  and  new  wires  were 
connected,  could  not  know  that  fact. 
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4.  Counsel  for  defendant  say  that,  if  plaintiff  seeks 
to  recover  because  of  the  failure  of  defendant  to  warn 
him  of  the  intention  to  turn  on  the  current,  that  is  a 
charge  of  negligence  distinct  from  that  averred  in  the 
declaration,  in  the  first  count.  The  answer  to  this  is 
twofold.  The  negligence  averred  in  that  count  is  the 
providing  an  unsafe  and  dangerous  place  in  which  to 
work. 

The  duty  of  the  master  to  exercise  reasonable  care 
to  furnish  the  servant  a  reasonably  safe  place  in  which 
to  work  is  not  limited  to  the  time  when  the  servant 
commences  work,  but  is  continuous,  and  if  while  the 
servant  is  working  at  the  place  furnished  by  the  mas- 
ter, it  is,  by  reason  of  the  master's  negligence,  made 
unsafe  and  dangerous,  without  the  servant's  knowledge, 
and  the  servant  is  thereby  injured,  while  exercising  or- 
dinary care,  the  master  is  liable.  C.  &  A.  R.  E.  Co.  v. 
Eaton,  194  111.  441. 

No  variance  of  the  evidence  from  the  declaration  was 
pointed  out  on  the  trial,  nor  was  it  objected  that  there 
was  any  such  variance.  Therefore,  variance,  if  any, 
cannot  be  relied  on  here.  Alton  Ry.  Gas  &  Elec.  Co.  v. 
Webb,  219  111.  563.  Other  cases  to  the  same  effect  are 
numerous. 

5.  Counsel  for  defendant  contend  that  plaintiff  as- 
sumed the  risk  of  being  injured  as  he  was.  The  court, 
by  instructions  given  at  defendant's  request,  submitted 
to  the  jury  the  question  whether  plaintiff  assumed  the 
risk,  and  the  jury  found,  properly  as  we  think,  that 
he  did  not. 

6.  This  contention  is  that  the  court  erred  in  per- 
mitting the  plaintiff  and  other  witnesses  to  testify  as 
to  custom. 

Plaintiff  having  testified  that  he  knew,  at  the  time 
of  the  accident,  the  custom  of  defendant  as  to  when 
the  electric  current  was  turned  onto  the  wires,  was 
asked,  **What  is  it?"  and  answered:  '*The  cutting  in 
is  the  last  thing  done  at  all  times;  and  it  is  not  only 
by  the  Commonwealth,  but  it  is  universal  all  over  the 
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country.  *'  The  words  **it  is  tmiversal  all  over  the 
cottntry"  were  stricken  from  the  answer  on  defend- 
ant's motion.  We  think  the  evidence  competent.  It 
tended  to  prove  negligence  on  defendant's  part,  in  de- 
parting from  the  usual  course,  which  was  known  to 
plaintiff,  and,  therefore,  might  be  relied  on  by  him. 
St.  L.  Nat.  Stock  Yards  v.  Godfrey,  198  111.  289,  294; 
N.  C.  St.  E.  E.  Co.  V.  Irvin,  202  ib.  345,  347j  Chicago 
C'y  Ey.  Co.  v.  Lowitz,  218  ib.  24;  Zentner  v.  Oshkosh 
Gas  Light  Co.,  126  Wis.  196. 

In  the  last  case  the  court  say:  '*As  to  the  question 
of  contributory  negligence,  the  evidence  shows  that  the 
deceased  at  the  time  of  his  death  was  engaged  in  the 
work  at  which  he  had  been  set  by  the  superintendent 
of  the  defendant,  and  there  is  no  evidence  showing  con- 
clusively that  he  had  not  prosecuted  that  work  with 
rea^sonable  and  ordinary  dispatch  and  in  the  ordinary 
manner.  He  had  the  right  to  assume  that  the  defend- 
ant's oflScer  would  conduct  the  business  in  the  manner 
usual  when  repairs  were  being  made,  which,  according 
to  the  evidence,  required  the  cutting  off  of  the  current 
from  the  wires.  It  is  not  shown  that  he  had  any  notice 
of  intended  departure  from  that  custom.  Such  a  de- 
parture involved  an  unusual  and  extraordinary  risk, 
which,  under  the  law,  he  did  not  assume,  unless  he  had 
actual  knowledge  thereof,  or  unless,  as  a  reasonably 
careful  man,  he,  by  the  exercise  of  ordinary  care, 
should  have  known  of  it.'' 

Similar  testimony  was  given  by  other  witnesses,  and 
to  the  testimony  of  one  of  them,  defendant's  witness 
Hughes,  no  objection  was  made.  Even  if  the  evidence 
were  inadmissible,  we  cannot  perceive  how  it  could 
prejudice  the  defendant,  because  it  seems  the  necessary 
course,  in  construction  work,  to  complete  the  work  be- 
fore turning  on  the  current. 

7.  It  is  contended  that  instructions  1  and  3,  given  at 
plaintiff's  request,  are  erroneous.  It  is  suflSicient  to  say 
of  instruction  1,  that  an  instruction  precisely  identical 
with  it  was  approved  in  Libby,  McNeill  &  Libby  v. 
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Scherman,  146  111.  540,  553.  We  find  no  error  in  the 
instruction.    Instruction  3  is  as  follows: 

''The  jury  are  instructed  that  if,  after  fairly  and  im- 
partially considering  the  testimony  of  all  the  witnesses 
in  this  case  and  the  evidence  and  facts  and  circum- 
stances in  evidence  before  you  in  this  case,  you  believe 
that  the  plaintiff  at  the  time  of,  and  prior  to,  the  acci- 
dent in  question,  exercised  that  degree  of  care  for  his 
own  safety  that  an  ordinarily  prudent  person  would 
have  exercised  under  the  same  circumstances  and  con- 
ditions, as  shown  by  the  evidence  in  this  case,  then  you 
are  instructed  that  you  should  find  that  the  plaintiff 
was  at  and  before  the  accident  in  question  in  the  exer- 
cise of  ordinary  care  for  his  own  safety." 

The  objection  made  to  this  instruction  is  that  it  de- 
fines what  constitutes  ordinary  care,  and  then  directs 
the  jury  to  find  that  the  plaintiff  exercised  ordinary 
care.  The  instruction  informs  the  jury  that  if  they  find 
from  the  evidence /*  that  the  plaintiff,  at  the  time  of, 
and  prior  to,  the  accident  in  question,  exercised  that 
degree  of  care  for  his  own  safety  that  an  ordinarily 
prudent  person  would  have  exercised  under  the  same 
circumstances,"  they  should  find  that  he  exercised  ordi- 
nary care.  In  other  words,  the  jury  were  informed 
that  if  they  believed  from  the  evidence  that  the  plaintiff 
exercised  ordinary  care,  as  correctly  defined  in  the  in- 
struction, they  should  so  find.  A  similar  instruction 
was  held  correct  in  Chicago  Union  Trac.  Co.  v.  Cliu- 
gren,  110  111.  App.  545,  and  also  on  appeal  to  the  Su- 
preme Court,  209  111.  414,  430-31.  We  do  not  think  in- 
struction 3  even  obnoxious  to  criticism. 

8.  Lastly,  it  is  contended  that  the  damages  are  ex- 
cessive. 

The  position  of  the  plaintiff  when  the  accident  hap- 
pened, when  he  was  ''caught,"  to  use  the  language  of 
witnesses,  is  described  by  the  witnesses  in  substantially 
the  same  way.  Beale  testified  that  the  last  thing  he 
saw  of  him  he  was  leaning  over  the  \^re  and  burning. 
Fox  testified  that  he  seemed  to  be  lying  across  the 
wires.   Hudson's  testimony  has  been  stated.   Ida  Benn, 
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plaintiff's  witness,  testified:  ''The  first  thing  I  noticed 
about  the  accident,  I  saw  when  his  head  flew  up  in 
the  air  and  he  started  to  balance  over  the  wire;  he 
hung  over  with  his  arms  and  commenced  to  burn. 
After  the  accident  the  current  was  turned  off  by  cut- 
ting the  wires,  and  some  of  the  men  ascended  the  pole 
and  let  plaintiff  down  by  a  rope,  and  when  he  was 
about  half  way  down  the  rope  broke  and  he  fell  to 
the  ground/'  He  was  then  taken  to  the  Alexian 
Brothers'  hospital,  where  he  remained  ten  or  eleven 
months,  and  then  went  to  St,  Elizabeth's  hospital, 
where  he  was  about  two  months.  Dr,  Stephen  W.  Cox 
testified  that  he  had  made  four  or  five  examinations 
of  the  plaintiff,  the  first  about  a  year  before  the  trial 
and  the  last  the  day  he  testified.  He  described  his  con- 
dition as  follows: 

**  Beginning  with  the  head,  there  is  a  scar  across  the 
forehead  perpendicular  in  direction;  it  runs  from  the 
hair  line  down  across  the  forehead  onto  the  nose ;  there 
is  another  scar  on  the  bridge  of  the  nose  reaching  from 
one  side  of  the  nose  to  the  other ;  it  involves  the  whole 
arch  of  the  nose.  The  scar  on  the  forehead  is  narrower 
up  and  down,  but  widens  at  the  upper  part.  It  in- 
volves more  of  the  surface  near  the  hair  than  it  does 
near  the  eyebrow.  On  each  side  of  this  scar  the  skin 
has  a  reddened  or  pimpled  appearance  covering  the 
front  part  of  the  forehead.  The  skin  adjoining  it  on 
the  face  is  tender  looking.  Coming  to  the  body,  there 
is  a  scar  running  on  the  left  side  reaching  from  near 
the  top  of  the  breast  bone  around  the  body  under- 
neath the  arm  and  covering  most  of  the  shoulder  blade 
at  the  back.  It  measures  from  top  to  bottom  on  his 
back  about  nine  and  one-half  inches,  and  from  the  bot- 
tom around  under  the  arm  to  the  point  on  the  back 
about  eleven  inches.  That  scar  involves  the  muscle 
that  pulls  the  arm  forward,  called  breast  muscles.  The 
muscle  itself  has  been  destroyed ;  that  is,  one  of  the  two 
muscles  in  the  chest  has  been  partially  destroyed ;  the 
scar  tissue  involves  the  whole  of  the  arm  pit.    In  place 
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of  the  arm  pit  is  a  ridge  of  skin  that  holds  the  arm 
down  so  that  the  arm  cannot  be  moved  quite  to  a  hori- 
zontal position  without  tearing  the  skin.  The  shoulder 
joint  is  not  involved  in  the  bone,  but  it  is  somewhat 
stiffened.  The  elbow  at  the  top  has  been  broken  off 
and  the  tissues  destroyed,  and  a  part  of  the  bone  gone. 
The  left  arm,  around  the  big  muscle  of  the  arm,  is 
marked  also  by  a  scar.  The  muscle  itself,  the  large 
muscle,  being  almost  destroyed.  It  measures  only  six 
inches  around  that  arm,  while  around  the  right  arm  it 
measures  twelve  inches.  The  left  arm  is  just  half  as 
large  in  circumference  as  the  right  arm.  There  are 
scars  underneath  the  left  arm  also.  There  are  some 
scars  on  the  forearm  and  some  on  the  leg  which  were 
not  burned.  They  were  places  where  the  skin  was 
taken  off  for  skin  grafting  purposes.  The  left  elbow  is 
almost  entirely  stiffened,  not  quite  solid,  but  almost; 
the  left  wrist  joint  is  entirely  stiffened.  Three  fingers 
are  missing  entirely  off  the  left  hand;  the  thumb  is 
crooked,  and  is  held  in  its  place  by  a  stiffened  joint; 
the  little  finger  is  the  same  as  the  thumb ;  they  are  both 
useless.  The  palm  of  the  hand  is  intact,  never  having 
been  burned.  On  the  front  part  of  the  wrist  there 
are  small  scabs  present  now.  Under  the  scabs  are 
holes  reaching  into  the  bone.  There  is  a  scar  on  his 
arm  that  does  not  look  like  a  burn,  but  looks  like  the 
arm  had  been  operated  on.  It  is  in  the  shape  of  a 
ridge  and  is  very  much  puckered.  There  are  spots 
on  his  thighs  and  a  scar  on  his  left  foot  just  in  front 
of  the  heel  in  the  hollow  of  the  foot  about  the  size  of 
a  silver  dime.  There  is  another  spot  on  the  right 
shoulder  blade  that  looks  like  a  burn.  It  is  circular 
and  in  appearance  red.  That  constitutes  about  all  of 
my  examination  that  I  remember  now."  Witness  fur- 
ther testified  that  he  thought  plaintiff's  mental  condi- 
tion impaired. 

The  testimony  of  Drs.  Patillo  and  Beard,  eye  spe- 
cialists, is  in  substance  that  plaintiff's  left  eye  is  blind 
and  the  vision  of  his  right  eye  about  one-tenth  of  nor- 
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mal.  Plaintiff  testified  that  he  suffered  four  or  five 
operations  of  skin  grafting--  Also,  that  before  the 
accident  his  eyesight  was  good  and  he  did  not  wear 
glasses,  and  that  since  the  accident  his  left  eye  is  en- 
tirely blind,  and  with  the  right  one,  if  the  sidewalk  is 
right  and  the  day  clear,  he  can  get  along  pretty  well. 
He  says  that  since  the  accident  he  has  not  done  work 
of  any  kind.  Defendant  introduced  no  evidence  in  re- 
gard to  plaintiff's  injuries,  doubtless  because  medical 
witnesses  could  not  be  found  to  minimize  them.  That 
plaintiff  was  physically  and  mentally  capable  prior  to 
the  accident  is  suflSciently  evidenced  by  the  fact  that 
up  to  the  time  of  the  accident  he  performed,  to  the 
satisfaction  of  the  defendant,  the  duties  of  a  lineman. 
The  trial  of  the  cause,  so  far  as  appears  from  the 
record,  was  fair  and  impartial.  The  contrary  is  not 
claimed,  and  in  view  of  the  evidence  of  the  condition 
to  which  the  plaintiff  has  been  reduced  by  the  accident, 
we  do  not  think  it  can  be  reasonably  said  that  the 
sum  assessed  as  damages  is  any  (evidence  that  the  jury 
were  moved  by  passion,  prejudice,  partiality  or  undue 
sympathy.  In  short,  we  find  no  sound  reason  for  hold- 
ing the  damages  excessive. 
The  judgment  will  be  affirmed. 

Affirmed. 


City  of  Chicago  t.  Walter  Bnllis. 
Gen.  No.  13,539. 

1.  Civn,  Sebvice  Act — when  appointee  under,  entitled  to  recover 
compensation.  An  officer  who  is  an  appointee  under  the  Civil  Service 
Act,  who  has  been  wrongfully  discharged,  may,  upon  the  discharge 
proceedings  being  quashed,  recover  his  salary  for  the  period  during 
which  he  was  so  illegally  kept  from  performing  his  duties,  and  this 
notwithstanding  the  pendency  of  new  charges  predicated  upon  the 
same  matter  which  founded  the  basis  of  the  original  charges,  the 
quashing  of  which  original  charge  was  because  of  irregularity  in  pro- 
ceedings/ 
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2.  Civil  Service  Act — distinction  between  office  and  employ- 
ment. The  distinction  between  an  office  and  employment,  so  far  as 
the  right  to  compensation  goes,  Is  that  under  the  former  the  re- 
covery of  compensation  may  be  had  regardless  of  efforts  to  earn  In 
other  lines  of  occupation  during  a  period  of  illegal  deprivation  of 
tenure. 

3.  Civil  Service  Act — what  essential  to  recovery  of  compensation 
annexed  to  office.  In  order  to  recover  compensation  annexed  to  an 
office  by  one  who  has  been  illegally  deprived  thereof,  it  Is  essential 
that  proof  of  legal  right  to  such  office  be  made;  proof  of  de  facto 
right  is  not  sufficient. 

4.  Civil  Service  Act — what  office  and  not  employment.  The  posi- 
tion of  patrolman  in  the  city  of  Chicago  is  an  office,  and  not  an 
employment. 

5.  Ordinance — what  competent  in  proof  of.  An  ordinance  may 
be  proven  by  the  introduction  of  a  pamphlet  containing  the  same, 
purporting  to  be  published  by  authority,  notwithstanding  such  pam- 
phlet contains  matter  other  than  ordinances. 

6.  Ordinance — when  objection  to  manner  of  proof  of,  insufficient. 
An  objection  to  the  manner  of  proving  an  ordinance  must  be  specific 
in  order  to  avail. . 

7.  Statutory  law — what  does  not  effect  repeal.  Where  there  is 
apparent  no  conflict  or  intention  to  supersede,  a  re-enactment  of  an 
earlier  statute  has  been  held  a  continuance,  not  a  repeal,  even 
though  a  later  act  expressly  repeals  the  earlier. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Albert  C  Barnes,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1907.    Affirmed.    Opinion  filed  January  13,  1908.. 

Michael  F.  Sullivan,  Clyde  L.  Day  and  George  W. 
Miller,  for  appellant;  Edward  J.  Brundage,  of  coun- 
sel. 

A.  D.  Gash,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  of  the  Superior 
Court  of  Cook  countv  against  the  city  of  Chicago  in 
favor  of  Walter  Bullis,  the  appellee,  for  $2,660.20, 
which  was  an  amount  sued  for  and  recovered  by  Bullis 
as  pay  or  salary  as  a  patrolman  of  the  city  of  Chicago, 
which  had  not  been  paid  him.  Bullis,  it  is  admitted, 
held  the  position  of  patrolman  in  the  police  depart- 
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ment  of  the  city  of  Chicago,  under  the  classified  civil 
service  from  April  14,  1898,  to  November  1,  1903.    On 
this  last  date  he  was  suspended  by  the  head  of  the. 
police    department.      After    a    hearing    on    charges 
brought  against  him  before  the  Civil  Service  Commis- 
sioners he  was  found  guilty  by  the  Police  Trial  Board 
and  his  dismissal  from  the  police  department  ordered. 
This  finding  and  decision  was  approved  by  the  Civil 
Service  Commission.    Bullis  secured  a  writ  of  certio- 
rari from  the  Superior  Court  of  Cook  county  to  the 
Civil  Service  Commissioners,  and  the  Superior  Court 
on   the  return  of  the   Civil   Service  Commissioners 
quashed  the  same  and  ordered  that  the  proceedings  of 
the  Police  Trial  Board  and  the  Civil  Service  Commis- 
sioners in  and  about  the  discharge  be  held  for  naught. 
The  Civil  Service  Commissioners  and  the  city  of  Clii- 
cago  appealed  to  this  court,  where  the  judgment  of 
the  Superior  Court  was  affirmed.    City  of  Chicago  v. 
BnlUs,  124  111.  App.  7.    In  the  opinion  in  that  case  the 
court  says  (quoting  from  People  v.  Kipley,  171  111. 
44)  :    *'  *  An  office  is  a  mere  right  to  exercise  a  public 
function  or  employment.'    Such  is  the  very  right  in- 
volved in  this  case.    *    *    *    A  patrolman  legally  in 
office  has  the  right  to  remain  in  it  while  it  exists  so 
long  as  he  conducts  Tiimself  properly  and  is  capable 
of  discharging  and  does  discharge  efficiently  and  faith- 
fully the  duties  of  the  office  and  until  he  arrives  at  the 
age  limit,  if  there  be  one,  and  while  he  so  remains  he 
is  entitled  to  the  salary  attached  to  the  office.    *  Of- 
fices, which  are  a  right  to  exercise  a  public  or  private 
employment  and  to  take  the  fees  and  emoluments 
thereunto  belonging,'  etc.    2  Blackstone's  Com.  36." 
The  court  upholds  the  decision  of  the  Superior  Court 
on  the  ground  that  no  notice  was  shown  by  the  re- 
turn to  have  been  given  appellee  of  the  time  and  place 
of  trial,  and  that  whether  or  not  Bullis  could  have 
been  legally  tried  without  such  notice,  in  the  absence  of 
a  rule  of  the  Civil  Service  Commission  requiring  it, 
he  could  not  be  so  tried  in  the  face  of  the  valid  rule 
which  existed  and  did  require  it. 
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From  the  decision  of  this  court  the  Civil  Service 
Commissioners  and  the  city  of  Chicago  appealed  to 
the  Supreme  Court,  which  again  affirmed  the  judg- 
■  ment.  Powell  et  al.  v.  BuUis,  221  111.  379.  The  Su- 
preme Court  noticed  the  contention  that  as  the  *' right 
of  Bullis  to  hold  the  office  of  policeman"  was  not  a 
property  but  a  personal  right,  the  Superior  Court  had 
no  right  to  issue  the  writ  and  rejected  it  as  untenable. 
It  sustained  the  judgment  of  the  Superior  Court  on 
the  same  ground  taken  by  the  Appellate  Court. 

June  1,  1906,  Bullis  was  restored  to  duty.  Charges 
under  date  of  July  24,  1906,  were  again  made  against 
him  before  the  Civil  Service  Commission,  by  the  Chief 
of  Police,  who  had  been  changed  since  the  charges  of 
1903. 

This  suit  was  brought  June  19,  1906,  before  the  said 
charges  of  1906  were  filed,  but  at  the  time  of  the  trial 
of  this  cause  in  the  Superior  Court  in  January,  1907, 
they  were  pending  and  undisposed  of  before  the  Civil 
Service  Commission. 

The  present  suit  was  for  the  salary  of  Bullis  as 
patrolman  of  the  city  of  Chicago  from  November  1, 
1903,  to  June  1,  1906,  which  had  not  been  paid  him  on 
account  of  his  attempted  discharge. 

The  cause  .was  submitted  to  the  court  without  a  jury, 
and  the  court  found  in  favor  of  the  plaintiff  for 
$2,660.20.  From  that  judgment  this  appeal  was 
taken,  and  it  is  here  assigned  for  error  that  the  court 
below  erred  in  refusing  a  motion  made  during  the  trial 
to  dismiss  the  action  as  prematurely  brought,  on  the 
ground  that  the  charges  of -1903  against  the  plaintiff 
had  never  been  disposed  of  before  the  Civil  Service 
Commission,  and  having  been  refiled  with  additional 
specifications  in  1906,  were  pending  and  undisposed 
of  when  the  present  suit  was  tried.  It  was  contended 
that  if  thereafter  plaintiff  should  be  ordered  dis- 
charged by  the  Civil  Service  Commission,  such  dis- 
charge would  date  back  to  the  time  of  his  first  suspen- 
sion in  1903.    The  denial  of  another  motion  to  continue 
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the  trial  of  the  present  cause  for  the  same  reason  was 
also  denied,  and  this  also  is  claimed  to  be  erroneous. 
The  view  of  the  law  by  the  trial  judge  which  resulted 
in  his  denial  of  these  motions  also  caused  him  to  ex- 
clude from  evidence  the  said  charges  and  proceedings 
of  1906,  and  to  refuse  to  hold  as  a  proposition  of  law 
applicable  to  this  case  that  **If  the  charges  preferred 
against  the  plaintiffs  by  the  general  superintendent  of 
police  are  still  pending  and  undetermined,  and  have 
been  partially  heard  by  the  Civil  Service  Commission, 
then   this    action   has    been   prematurely   brought.*' 
These  rulings,  therefore,  are  also  charged  to  be  errone- 
ous. 

It  is  also,  under  the  assignments  of  error,  argued 
by  the  appellant  that  the  position  of  police  patrolman 
is  not  an  oflSce  and  a  patrolman  is  not  an  officer,  but 
that  the  position  is  a  mere  employment,  and  the  per- 
son holding  it  a  mere  employe,  and  that  consequently 
he  is  not  entitled  to  his  salary  while  unemployed  for 
the  city,  or  that  at  least  the  court  erred  in  so  apply- 
ing the  rule  of  law  that  the  title  to  an  office  carries 
with  it  the  right  to  the  salary,  as  to  exclude  as  im- 
material and  not  tending  to  reduce  the  damages,  evi- 
dence that  during  the  time  of  his  enforced  separa- 
tion from  his  duties  as  a  policeman  the  plaintiff  re- 
ceived from  other  employers  compensation  for  serv- 
ices. 

It  is  also  argued  that  even  if  the  position  of  police 
patrolman  is  an  office  and  not  a  mere  employment,  it 
was  incumbent  on  the  plaintiff,  before  he  could  re- 
cover in  this  case,  strictly  to  prove  that  he  was  an 
occupant  of  the  office  de  jure  and  not  merely  de  facto, 
and  that  this  he  failed  to  do.  He  did  not  show  by 
the  proof  offered,  it  is  said,  either  that  the  office  filled 
by  him  had  been  legally  created,  or  that  he  had  been 
legally  appointed  thereto.  Moreover,  various  parts 
of  the  documentary  proof  that  was  offered  and  ad- 
mitted in  evidence,  it  is  insisted,  were  improperiy  ad- 
mitted.   It  is  claimed  that  they  wanted  the  necessary 
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authentication.  It  is  further  urged  that  the  judg- 
ment is  excessive  by  the  amount  of  one  month's  pay. 

This  last  objection  to  the  judgment  is  plainly  based 
on  a  misapprehension  or  misconception.  There  is  no 
denial  that  the  pay  for  thirty-one  months  was  with- 
held from  Bullis,  nor  that  the  salary  attached  to  the 
office  was  at  the  rate  of  $91.66  a  month.  Computa- 
tion shows  that  even  if,  as  contended  by  the  appellant, 
one  month's  pay  was  in  any  event,  through  an  au- 
thorized suspension  of  thirty  days,  forfeited  by  ap- 
pellee, which  it  is  not  necessary  for  us  to  decide,  the 
finding  is  below  the  salary  unpaid  him. 

Nor  do  we  think  that  the  position  in  regard  to  the 
dismissal  or  continuance  of  the  suit  taken  by  the  ap- 
pellant is  tenable. 

The  charges  of  1903  against  Bullis  were  carried  to 
their  full  conclusion  by  the  Civil  Service  Commission, 
and  the  entire  proceedings,  including  the  order  of  dis- 
charge, were  quashed  and  held  for  naught  by  the 
Superior  Court  by  a  judgment  afterward  affirmed  by 
the  Appellate  and  Supreme  Courts.  That  ended  those 
proceedings  altogether.  It  does  not  matter  what  rea- 
son was  given  to  justify  the  judgment  quashing  the 
return  and  proceedings  by  any  one  of  the  three  courts. 
The  judgment  was  a  final  one  as  to  those  proceedings, 
and  was  so  regarded  by  the  city  and  the  police  depart- 
ment, for  the  appellant  was  put  back  at  his  work  on 
June  1,  1906,  and  an  entirely  new  proceeding  was  be- 
gun nearly  two  months  afterward  by  filing  with  the 
Civil  Service  Commissioners  and  serving  him  with  a 
new  document  signed  by  the  new  Chief  of  Police,  set- 
ting forth  the  charges  preferred  against  him.  This 
suit  had  then  been  pending  for  a  month.  We  think  the 
trial  court  was  right  in  holding  the  whole  matter  im- 
material, excluding  from  evidence  the  record  of  the 
pending  proceedings  before  the  Civil  Service  Com- 
mission and  denying  the  motions  recited. 

We  do  not  regard  the  rulings  on  the  admission  of 
various  pieces  of  documentary  evidence  offered  by  the 
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plaintiff  erroneous.  Specific  objection  in  argument  in 
this  court  is  made  that  one  ordinance  introduced  from 
the  **  Council  Proceedings,  *'  with  a  title  page  and 
heading,  ^'Published  by  authority  of  the  City  Council 
of  the  City  of  Chicago — Official  Report,*'  with  a  fac- 
simile  of  the  city  clerk's  signature,  was  not  properly 
authenticated,  and  that  section  65  of  the  Cities  and 
Villages  Act,  which  provides  that  when  ordinances  are 
printed  in  book  or  pamphlet  form,  purporting  to  be 
published  by  authority  of  the  board  of  trustees  or  the 
city  council,  such  book  or  pamphlet  shall  be  received 
as  evidence  of  the  passage  and  legal  publication  of 
such  ordinances  as  of  the  date  mentioned  in  such  book 
or  pamphlet  in  all  courts  and  places  without  further 
proof,  does  not  apply;  and  counsel  state  that  specific 
objection  was  made  to  the  same  effect  in  the  court 
below.  We  do  not  so  read  the  record.  Before  this 
ordinance  was  offered,  other  ordinances,  which  were 
finally  ruled  out,  offered  from  ''council  proceedings" 
which  did  not  show  or  recite  that  they  were  published 
by  the  authority  of  the  city  council,  had  been  objected 
to  by  counsel  for  the  city  (for  example,  see  Rec.  pages 
37  and  38),  but  it  seems  to  us  from  the  record,  the 
transcript  of  which  is,  however,  obscurely  and  care- 
lessly made  up,  with  many  evident  errors  in  steno- 
graphic transcription,  that  counsel  had  admitted  that 
where  the  pamphlet  or  report  contained  the  heading, 
** Published  by  authority  of  the  City  Council  of  Chi- 
cago,'' it  was  admissible.*  (Rec.  page  40.)  In  this 
condition  of  the  objections  this  colloquy  between  coun- 
sel and  court  occurred: 

''Mr.  Gash  (Counsel  for  plaintiff) :  *Now,  I  offer 
ordinance  passed  January  20,  1902,  Council  proceed- 
ings 1901-1902,  p.  1877,  classifying  patrolmen.  I  offer 
the  title  page  of  that  book  and  the  heading,  'Pub- 
lished by  Authority  of  the  City  Council  of  the  City 
of  Chicago,  Official  Report,  and  the  Clerk's  signature — 
fae  simile  of  the  Clerk's  signature. 

The  Court:  L(^t  me  see  that  ordinance.  Is  there 
any  objection  to  this? 
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Mr.  Sullivan  (counsel  for  defendant) :  The  same 
objection.  If  it  is  ordered  published  as  counsel 
states, — 

The  Court :  I  know,  but  is  there  any  objection  to  it 
now? 

Mr.  Sullivan:    No. 

The  Court:  Well  it  will  be  received.  No  objec- 
tion.'' 

Despite  the  ambiguity  of  this,  it  seems  to  us  that 
the  whole  tenor  of  the  dialogue  leading  up  to  this 
shows  that  it  means  that  as  to  this  ordinance  no  ob- 
jection was  made  after  counsel  for  the  city  had  as- 
sured himself  that  the  pamphlet  did  purport  to  be 
published  by  authority  of  the  city  council,  and  that  not 
only  was  no  specific  objection  made  to  its  admission, 
but  that  all  objection  was  waived,  although  the  next 
page  contains  an  exception  to  the  action  of  the  court 
in  admitting  it.  But  in  any  event  we  think  it  fell  un- 
der the  provision  of  section  65  of  the  City  and  Village 
Act  mentioned,  and  was  properly  admitted.  And  so 
also  with  the  Appropriation  Ordinances  of  February 
8,  1901,  March  5,  1903,  March  4,  1904,  February  18, 
1905,  and  March  26,  1905,  all  of  which  were  intro- 
duced from  pamphlets  purporting  on  their  face  to  be 
published  by  authority  of  the  city  council.  We 
think  they  were  properly  proven. 

We  see  no  reason  why,  because  the  pamphlets  con- 
taining other  council  proceedings  besides  the  ordi- 
nances themselves,  the  ordinances  themselves,  which 
they  contain,  with  the  preface,  **The  following  is  the 
ordinance  as  passed,''  are  not  in  the  language  of  the 
statute,  **  printed  in  book  and  pamphlet  form  and  pur- 
ported to  be  published  by  authority  of  the  city  coun- 
cil." 

The  objections,  moreover,  made  to  them  were  gen- 
eral and  not  specific. 

We  think,  therefore,  the  questions  in  the  case  left 
to  be  decided  by  us  are  not  complicated  by  objections 
to  incidental  procedure  in  the  court  below,  but  are  to 
be  solved  from  the  record  as  it  stands,  and  are  the 
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primary  and  substantial  ones  indicated  by  the  first 
errors  assigned:  First,  does  the  proof  show  that  the 
office  filled  by  the  appellee  has  been  legally  created? 
and  second,  does  it  show  that  he  was  legally  appointed 
thereto?  If  these  are  answered  in  the  affirmative,  his 
right  to  the  salary  follows,  and  the  ruling  of  the  court 
that  evidence  of  the  appellee's  earning  or  having  the 
opportunity  or  capacity  to  earn  during  his  enforced 
separation  from  his  duties  as  a  policeman,  compensa- 
tion for  services  rendered  other  parties,  is  immaterial. 
City  of  Chicago  v.  Luthardt,  191  111.  516,  and  cases 
therein  cited,  especially  Andrews  v.  Portland,  79 
Maine,  484. 

That  the  distinction  between  an  office  and  a  mere 
employment  is  exactly  this,  so  far  as  the  right  to  com- 
pensation goes,  is  weU  settled  and  is  practically  con- 
ceded by  counsel,  who,  however,  insist  that  the  posi- 
tion of  a  police  patrolman  is  an  employment  and  not 
an  office.  The  contrary,  we  think,  is  the  settled  law. 
Chicago  V.  Luthardt,  supra.  Persons  appointed  police 
officers  by  a  municipal  corporation  in  any  form,  and 
especially  under  a  law  prescribing  their  tenure  of  of- 
fice and  protecting  them  from  discharge,  are  not 
agents,  servants  or  employes  of  the  corporation. 
They  are  'appointed  by  the  corporation  in  obedience 
to  the  statute  law  of  the  state,  to  perform  a  public 
service  not  peculiarly  local  or  corporate.  The  selec- 
tion by  the  municipality  has  been  deemed  expedient 
by  the  legislature  in  the  distribution  of  the  powers  of 
the  government.  They  are  not  to  be  regarded  as  serv- 
ants or  agents  of  the  corporation,  but  as  public  or 
state  officers,  with  such  powers  and  duties  as  the 
statute  confers  upon  them.  Dillon  on  Municipal  Cor- 
porations, sees.  974  and  975,  and  cases  therein  cited. 
To  hold  otherwise  would  be  to  make  the  city  respon- 
sible for  the  unlawful  or  negligent  acts  of  its  police- 
men— a  very  undesirable  result  for  the  appellant  in 
this  case. 
But  the  appellant  is  right  in  its  contention  that  to 
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entitle  an  officer,  unlawfully  removed  or  inhibited 
from  his  duties,  to  the  emoluments  which  appertain  to 
the  office  as  an  office,  he  must  prove  his  legal  right  to 
the  office — in  other  words,  that  he  is  an  officer  de  jure 
and  not  merely  de  facto.  That  proposition  is  not  only 
consistent  with  sound  logic  and  right  reason,  but  it  has 
been  often  and  recently  expressly  decided  by  our  Su- 
preme Court.  Stott  V.  The  City  of  Chicago,  205  HI. 
281 ;  People  ex  rel.  Kisselberg  v.  City  of  Chicago,  210 
m.  479;  McNeill  v.  City  of  Chicago,  212  111.  481;  Moon 
V.  Mayor,  214  111.  40;  Kenneally  v.  City  of  Chicago, 
220  111.  485.  The  court  decided  in  these  cases  that  to 
entitle  one  to  recover  the  emoluments  pertaining  to 
an  office  as  appurtenant  to  that  office,  and  not  as  com- 
pensation for  services  actually  performed,  he  must 
prove  that  the  office  existed  and  that  he  was  lawfully 
appointed  to  it. 

It  also  decided  that  in  the  cases  before  them  one  or 
the  other  of  these  matters  necessary  to  the  plaintiff's 
recovery  had  not  been  proven.  But  it  did  not,  we  think, 
intend  in  any  of  the  cases  to  decide  that  there  were 
no  police  officers  de  jure  in  the  city  of  Chicago,  nor 
that  it  was  impossible  to  so  plead  and  to  so  prove  the 
case  of  one  who  was  a  de  jure  officer  that  the  right  to 
his  official  emoluments  would  be  sustained.  Nor  do  we 
think,  despite  an  incidental  remark  in  the  Moon  ease 
(supra),  that  '*as  explained  in  Stott  v.  City  of  Chicago, 
the  office  of  policeman  is  not  created  by  statute,  but  by 
municipal  ordinances,"  it  intended  to  foreclose  the  con- 
tention in  subsequent  cases  where  **  allegata  and  pro- 
bata" were  complete  and  in  proper  shape,  that  by  stat- 
utes relating  to  the  city  of  Chicago  and  ordinances  in 
pursuance  of  them,  the  office  was  created. 

In  the  present  case  we  cannot  see  where  the  plaintiff 
failed  in  his  proof.  He  began  by  calling  attention  to 
the  act  of  Februarj-  13,  1863,  entitled  ''An  act  to  re- 
duce the  charter  of  the  city  of  Chicago  and  the  several 
acts  amendatory  thereof  into  one  act  and  to  revise  the 
same." 
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Section  1  of  chapter  II  of  that  act  provides  that  the 
** officers  of  the  corporation,"  other  than  the  mayor 
and  aldermen,  shall  be  '*a  clerk,  a  comptroller,  a  board 
of  public  works"  *  *  *  (many  other  named  officers) 
**  and  as  many  bridge  tenders,  firemen,  *  *  *  police- 
men, *  •  *  and  such  other  officers  and  agents  as 
may  be  provided  for  by  this  Act  or  the  common  coun- 
cil may  from  time  to  time  direct." 

Chapter  X  of  the  act  treats  of  the  **  Police  Depart- 
ment of  the  City  of  Chicago."  The  first  section  of  that 
chapter  establishes  an  executive*department  of  the  mu- 
nicipal government  of  Chicago,  to  be  known  as  the 
Board  of  Police,  and  provides  that  the  board  shall 
consist  of  three  commissioners  and  the  mayor.  The 
fourth  section  provides  that  said  board  shall  assume 
and  exercise  the  entire  control  of  the  police  force  of 
said  city,  and  shall  possess  full  power  and  authority 
over  the  police  organization,  appointments  and  disci- 
pline within  said  city.  The  fifth  section  defines  the 
duties  of  the  board  of  police  in  preserving  the  public 
peace ;  and  the  sixth  section  is : 

"The  duties  of  the  police  force  shall  be  executed 
under  the  direction  and  control  of  said  board  and  ac- 
cording to  rules  and  regulations  which  it  is  hereby 
authorized  to  pass  from  time  to  time  for  the  more 
proper  government  and  discipline  of  its  subordinate 
officers  and  the  police  force  of  said  city.  The  said 
police  force  shall  consist  of  a  superintendent  of  police, 
three  captains  of  police,  six  sergeants,  ninety  police 
patrolmen,  and  as  many  more  police  patrolmen,  ser- 
geants and  deputy  superiutendents  as  may  be  author- 
ized by  the  common  council  on  the  application  of  the 
board.  The  said  offices  hereby  created  shall  be  sever- 
ally filled  by  appointment  in  the  mode  prescribed  by 
this  Act,  and  each  person  so  appointed  shall  hold  office 
only  during  such  time  as  he  shall  faithfully  observe  and 
execute  all  the  rules  and  regulation  of  the  said  Board, 
the  laws  of  the  state  and  the  ordinances  of  the  city." 

February  16,  1865,  an  act  was  passed  by  the  legis- 
lature, entitled  **An  Act  to  amend  an  Act  entitled  An 
Act  to  reduce  the  Charter  of  the  City  of  Chicago,  etc., 
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approved  February  13,  1863."    Section  15  of  that  act 
reads : 

^*The  duties  of  the  police  force  shall  be  executed 
under  the  direction  and  control  of  said  board  and  ac- 
cording to  the  rules'  and  regulations  which  it  is  hereby 
authorized  to  pass,  from  time  to  time,  for  the  more 
proper  government  and  discipline  of  its  subordinate 
oflScers  and  the  police  force  of  said  City.  The  said 
force  shall  consist  of  a  general  superintendent  of 
police,  one  deputy  superintendent  of  police,  three 
captains  of  police,  sergeants  of  police  not  exceed- 
ing twelve,  and  as  many  police  patrolmen  not  ex- 
ceeding two  hundred  as  may  be  authorized  by  the  Com- 
mon Council  on  the  application  of  the  board  of  police 
commissioners,  and  each  patrolman  so  appointed  shall 
hold  office  only  during  such  time  as  he  shall  faith- 
fully observe  and  execute  all  the  rules  and  regulations 
of  said  board,  the  laws  of  the  State  and  the  ordinances 
of  the  City;  Provided,  that  for  incompetency,  neglect 
of  duty,  or  other  sufficient  cause,  the  said  board  may 
at  any  time  remove  the  superintendent  and  deputy 
Superintendent  of  police  or  the  fire  marshal  and  assist- 
ant marshals.'' 

It  will  be  observed  that  with  the  exception  of  adding 
a  deputy  superintendent  and  increasing  the  sergeants 
to  a  possible  twelve  and  limiting  the  patrolmen  to  a 
possible  two  hundred,  the  phraseology  of  this  section 
15  of  the  Act  of  1865  does  not  materially  differ  from 
that  of  section  6  of  chapter  10  of  the  Act  of  1863.  On 
the  apparent  ground  that  it  covered  fully  the  same  sub- 
ject, section  20  of  the  later  act  repeals,  with  other 
sections  of  the  former  act,  section  6  of  chapter  10. 
It  is  claimed  by  the  appellant  that  because  the  words, 
**The  offices  hereby  created,"  are  not  found  in  the 
later  act,  it  is  shown  that  the  legislature  intended  by 
the  later  act  to  reduce  or  alter  the  position  of  a  patrol- 
man from  an  ** office,"  if  it  had  been  so  declared  by 
the  former  act,  to  a  mere  employment.  We  do  not 
assent  to  this.  The  legislature  in  its  first  act  did  create 
an  office — as  an  office  is  defined  in  law ;  it  made   its 
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intention  to  do  so  cumulatively  clear  by  incidentally 
alluding  to  it  as  an  oflBice  then  created.  In  the  later 
act,  which  practically  re-enacted  the  former  act,  with 
an  increase  in  the  number  both  of  the  classes  and  iQ- 
dividuals  in  the  police  department,  it  adopted  every- 
thing material  iu  the  fompier  act  but  those  numbers, 
and  the  formal  repeal  of  the  superseded  act  in  no  way 
detracted  from  the  significance  of  the  fact  that  in  first 
describing  the  positions  the  legislature  spoke  of  them 
as  **oflBces/'  Indeed,  where  there  is  apparent  no  con- 
flict or  intention  to  supersede,  a  re-enactment  of  an 
earlier  statute  has  been  held  a  continuance,  not  a  re- 
peal, of  the  latter,  even  though  the  later  act  expressly 
repeals  the  earlier.  Endlich  on  Interpretation  of  Stat- 
utes, sec.  490. 

The  next  act  of  the  legislature  relating  to  the  police 
force  of  Chicago  was  an  act  of  March  9,  1867,  entitled 
*'An  Act  supplementary  to  an  Act  to  reduce  the  Char- 
ter, etc.,  approved  February  13,  1867,  and  the  several 
amendments  thereto. '*  The  provisions  affecting  the 
question  here  are  these: 

**  Chapter  3,  sections  1  and  2.  The  Board  of  Police, 
in  their  annual  estimate  of  police  expenses,  made  to 
the  city  comptroller,  shall,  if  in  their  judgment  the 
public  weal  require  it,  recommend  to  the  Common 
Council  such  additional  police  patrolmen,  and  also  such 
additional  number  of  sergeants,  not  exceeding  twenty, 
as  may  be  necessary. 

**The  Common  Council  may,  on  such  recommenda- 
tion of  said  board,  provide  by  ordinance  for  such  in- 
crease of  the  patrol  force ;  Provided,  however,  it  shall 
require  three-fourths  of  all  the  Aldermen  elected  to 
pass  such  ordinance.  Such  vote  to  be  taken  by  ayes 
and  nays  and  entered  on  the  records  of  the  Council. '^ 

Id  this  act  the  legislature  committed  to  the  city  coun- 
cil the  determination  of  the  number  of  occupants,  with- 
out limit,  of  the  office  of  **  police  patrolman, '*  thereto- 
fore created  by  statute. 

April  10,  1872,  the  legislature  passed,  and  on  April 
23,  1875,  the  city  of  Chicago  by  election  adopted,  **An 
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Act  to  provide  for  the  incorporation  of  Cities  and  Vil- 
lages." 

We  think  that  this  act  as  passed  and  adopted  by  the 
electors  of  Chicago  recognized  the  existence  of  the 
police  oflScers  of  Chicago  previously  provided  for  by 
statute.  Certain  officers,  it  is  declared  by  section  1  of 
article  6  of  that  act,  shall  be  elected  by  the  voters. 
Section  3  of  said  article  provides  that  all  officers,  ex- 
cept where  otherwise  provided,  shall  be  appointed  by 
the  mayor,  by  and  with  the  advice  and  consent  of  the 
council.  The  act  provides  (section  11,  chapter  1)  that 
all  ordinances  in  force  when  a  city  shall  organize  under 
the  act  shall  continue  in  force,  and  that  the  organiza- 
tion shall  not  be  construed  to  effect  a  change  in  the 
legal  identity  of-  such  a  city.  It  gives  to  the  city 
council  the  right  to  regulate  *'the  police"  of  the  city 
and  to  prescribe  the  duties  and  powers  of  **  police- 
men." (Items  66  and  68  of  section  1,  article  5.)  It 
says  that  '* policemen,"  among  others,  shall  be  con- 
servators of  the  peace,  and  then  gives  the  powers  of 
**all  officers  created  conservators  of  the  peace  by  this 
Act." 

It  would  seem  that  in  Sheridan  v.  Colvin,  78  111.  237, 
the  Supreme  Court  recognized  the  power  of  the  council 
to  vest  the  appointment  of  policemen  in  the  head  of 
the  department,  then  the  city  marshal,  even  under  this 
Act  of  1872.  But  in  any  event,  by  the  act  to  regulate 
the  civil  service  of  cities,  passed  March  20,  1895,  and 
shortly  afterward  adopted  by  Chicago,  the  method  of 
appointment  provided  for  by  the  City  and  Village  Act, 
if  that  required  appointment  by  the  mayor,  was 
changed,  for  it  was  in  the  Civil  Service  Act  provided 
(section 3)  that  the  Civil  Service  Commissioners  should 
classify  all  the  offices  and  places  of  employment  in  the 
city,  and  (section  10)  that  the  head  of  the  department 
or  office  in  which  a  classified  position  was  to  be  filled 
should  fill  such  place  by  the  appointment  of  the  person 
certified  to  him  by  the  commissioners  therefor. 

There  was  then  in  existence  an  ordinance  of  the  city 
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(whicli  was  introduced  in  evidence),  passed  Jnne  28, 
1875,  creating  an  executive  department  of  the  munici- 
pal government  of  said  city,  to  be  known  as  the  police 
department,  and  providing  that  the  force  should  con- 
sist of  one  general  superintendent  of  police,  one  deputy 
superintendent  of  police,  four  captains  of  police, 
twenty  sergeants  and  the  police  patrolmen  then  in  the 
employ  of  the  city,  which  might  be  increased  or  de- 
creased in  number  from  time  to  time.  The  ordinance 
abolished  the  Board  of  Police,  and  was  upheld  as  valid 
in  Sheridan  v.  Colvin,  supra. 

The  city  marshal  was  made  head  of  the  department 
of  police  by  that  ordinance,  as  it  would  appear  from 
the  opinion  in  Sheridan  v.  Colvin,  supra.  That  section, 
however,  is  not  in  evidence  herein.  The  superintend- 
ent of  police  was  expressly  named  iand  declared  to  be 
the  head  of  the  department  in  a  subsequent  ordinance. 
Kevised  Code  of  Chicago,  as  passed  April  8,  1897,  sec. 
1478. 

By  various  acts  the  legislature  has,  since  the  Act 
of  February  13, 1863,  before  cited,  recognized  the  state 
character  of  the  office  of  * 'policemen  in  cities"  (June 
14,  1883),  giving  them  special  powers  (May  ]3,  1887) 
outside  of  their  own  city,  specifying  necessary  quali- 
fications for  ''special  policemen"  (June  39,  1893),  etc. 

We  think  the  statutes  of  the  state  have  created, 
therefore,  the  office  of  policeman  or  police  patrolman 
in  the  city  of  Chicago  and  recognized  it  since  as  so 
created.  But  however  that  may  be,  the  operation  of 
the  statutes  and  the  ordinances  of  the  city  of  Chicago 
introduced  here,  together,  have  certainly  had  the  effect 
of  creating  the  office,  and  the  ordinances  and  the  action 
of  the  Civil  Service  Commission  and  of  th?  su]ierin- 
tendent  of  police  have  placed  therein  the  plaintiff  with 
a  tenure  of  office  which  has  not  been  interfered  with 
except  by  the  erroneous  and  canceled  action  of  the  Civil 
Service  Commission. 

The  statute  of  March  9,  1867,  hereinbefore  quoted, 
allowed  the  common  council  to  increase  the  number  of 
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patrolmen,  which  had  been  by  the  Act  of  February  16, 
1865,  limited  to  200.  By  ordinance  of  May  3,  1867,  it 
did  increase  the  number  to  250;  on  August  23,  1869, 
to  325;  on  August  15,  1870,  to  400,  and  from  time  to 
time  thereafter,  as  the  city  grew,  to  a  greater  number. 

In  1895  the  Civil  Service  Act  came  into  effect.  Under 
it  the  commissioners  placed  the  ** Police  Service"  under 
Class  A,  ** Official  Services,"  as  distinguished  from 
Classes  B  and  C  of  ** Skilled  Labor  Service"  and 
** Labor  Service,"  respectively,  and  under  the  classi- 
fication placed  2,504  patrolmen.  Under  that  act  also, 
in  1898,  Walter  Bullis  was  certified  by  the  commission 
to  the  superintendent  as  eligible,  and  sworn  in  as  a 
first  class  patrolman,  in  pursuance  of  said  certifica- 
tion, reported  back  to  the  commission  as  appointed  and 
sworn  in  by  the  superintendent  of  police,  and  continued 
to  serve  as  patrolman,  except  for  his  unauthorized  sep- 
aration from  his  duties,  until  this  suit  was  brought. 

It  is  shown  by  the  record  that  on  February  8,  1901, 
the  city  council  appropriated  for  the  salaries  of  2,500 
patrolmen  and  that  on  January  5,  1903,  by  a  vote  of 
sixty-six  to  one  it  passed  the  following  ordinance  or 
order — for  we  do  not  agree  with  the  contention  of  the 
defendant  that  this  order  differed  from  an  ordinance : 

*' Ordered:  That  the  superintendent  of  police  be  and 
he  is  hereby  authorized  to  increase  the  number  of 
police  officers  on  the  police  force  by  filling  vacancies 
wherever  they  exist  and  are  necessary,  the  total  num- 
ber of  officers  on  the  force,  however,  after  such  in- 
crease is  made,  not  to  exceed  the  number  authorized 
to  be  appointed  under  the  appropriation  budget  of 
190L" 

In  1903  the  appropriation  was  made  for  2,380  patrol- 
men; in  1904  for  2,306  patrolmen;  in  1905  for  2,278; 
in  1906  for  2,196;  while  it  is  agreed  that  there  were 
in  fact  in  1905  only  2,196  in  service,  and  in  1906,  2,166. 

We  think  the  deduction  can  be  made  clearly  from 
the  evidence  that  in  the  years  for  which  the  plaintiff 
sues  for  the  salary  belonging  to  his  office,  he  was 
de  jure  an  officer  and  entitled  to  it,  and  that  it  was 
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appropriated  for  him  but  not  paid  to  him  by  the  city 
of  Chicago.  Therefore  the  judgment  of  the  Superior 
Court  is  affirmed. 

Affirmed. 


Bemhard  Gerhards,  Administrator,  t.  Chicago  Junc- 
tion Railway  Company. 

Oen.  No.  13,649. 

Negligence — wliat  does  not  constitute.  Held,  under  the  evidence 
In  tliis  case,  that  it  was  not  negligence  to  "kick"  a  railroad  car  from 
a  switching  train,  and  also  that  it  was  not  negligence  to  conduct 
the  affairs  of  a  railroad  yard  in  the  usual,  regular  and  practicable 
way  of  doing  railroad  work. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Cook  county;  the  Hon.  John  Gibbons, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1907. 
Affirmed.     Opinion  filed  January  13,  1908. 

Statement  by  the  Court.  This  appeal  was  taken 
from  a  judgment  of  nil  capiat  and  for  costs  by  the 
Circuit  Court  of  Cook  county  against  the  plaintiff  (the 
appellant  here)  in  an  action  therein  brought  by  him 
against  the  Chicago  Junction  Railway  Company  (the 
appellee  here),  for  causing  by  its  negligence  the  death 
of  his  intestate.  The  judgment  was  rendered  on  the 
verdict  of  a  jury. 

There  were,  after  the  cause  was  brought,  and  before 
it  finally  went  to  the  jury,  some  amendments  in  the 
pleadings  not  necessary  to  mention.  When  the  case 
was  finally  submitted  to  the  jury,  the  declaration  con- 
sisted of  five  counts.  The  first  charged  the  negligence 
of  the  defendant  to  consist  in  shoving  or  switching  a 
freight  car  of  such  size  and  dimensions  that  it  ex- 
tended beyond  the  track  on  which  it  was  being  switched 
such  a  distance  that  when  it  reached  the  point  opposite 
where  a  car  on  another  track,  under  which  Gerhards, 
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the  plaintiff's  intestate,  was  working,  was  located,  ^*it 
would  be  likely  to  strike  the  blocks  or  jacks  upon  which 
said  car  in  its  raised  position  was  resting,  without  in 
any  manner  warning  or  notifying  Gerhards'  of  its  like- 
lihood so  to  do.  By  reason  whereof,  when  the- said  car 
so  being  switched  by  the  defendant  had  reached  a  point 
opposite  the  car  under  which  said  Gerhards  was  work- 
ing, it  struck  the  jacks  or  blocks  with  great  force, 
knocking  the  car  from  its  raised  position  down  to  and 
upon  the  said  Gerhards,  killing  him." 

The  second  count  alleged  that  the  defendant  moved 
and  operated  a  train  of  cars  along  a  railroad  track 
near  the  car  under  which  Gerhards  was  working,  and 
detached  and  uncoupled  one  of  the  cars  from  the  train 
of  cars  so  switched,  and  switched  the  same  away  from 
said  train,  without  any  guard  or  control  over  it,  and 
by  reason  thereof  the  said  car  struck  a  certain  **  brake- 
beam"  lying  along  said  track,  and  shoved  the  same 
against  the  jacks  or  blocks  supporting  the  car  under 
which  Gerhards  was  working,  and  thereby  knocked  that 
car  down  upon  Gerhards  and  killed  him. 

The  third  count  avers  generally  the  negligent  moving 
and  operation  of  a  car  along  a  railroad  track  adjacent 
to  the  car  beneath  which  Gerhards  was  working,  by 
reason  whereof  the  car  struck  the  jacks  or  blocks  sup- 
porting the  said  car  Gerhards  was  working  under. 

The  fourth  count  says  the  defendant  carelessly  and 
negligently  failed  to  observe  the  brakebeam,  and  care- 
lessly and  negligently  failed  to  adopt  any  precautions 
to  avoid  striking  the  same,  and  by  reason  thereof  one 
of  the  cars  it  was  moving  along  the  railroad  track 
struck  said  brakebeam  and  caused  the  same  to  strike 
the  jacks  or  blocks  supporting  the  car  under  which 
Gerhards  was  working. 

The  fifth  count  charges  the  defendant  with  carelessly 
and  negligently  suffering  and  permitting  a  certain 
brakebeam  to  be  and  remain  in  such  close  proximity 
to  the  railroad  track  on  which  it  was  switching  cars 
that  whilst  the  defendant  was  engaged  in  moving  its 
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engine  and  cars  a  certain  car  struck  said  brakebeam 
and  threw  the  same  over  and  against  the  jacks  or 
blocks  supporting  the  car  under  which  Gerhards  was 
working. 

At  the  trial  evidence  was  offered  for  the  plaintiff, 
and  at  its  conclusion  the  defendant  moved  for  a  per- 
emptory instruction  in  its  favor,  which  was  denied. 
The  defendant  offered  no  evidence.  The  jury  returned 
a  verdict  for  the  defendant. 

A  motion  for  a  new  trial  was  denied  and  judgment 
given  on  the  verdict.  This  appeal  followed.  In  this 
court  it  is  assigned  as  error:  That  the  court  erred  in 
giving  and  refusing  instructions;  that  it  erred  in  its 
rulings  on  evidence  and  in  overruling  the  motion  for  a 
new  trial. 

Edmund  S.  Cttmmings,  for  appellant. 

Winston,  Payne  &  Stbawn,  for  appellee ;  John  Bar- 
ton Payne  and  John  D.  Black,  of  counsel. 

Mb.  Justice  Brown  delivered  the  opinion  of  the 
court. 

The  place  where  the  death  of  plaintiff's  intestate 
occurred  was  on  land  between  Forty-sixth  and  Forty- 
seventh  streets  and  a  block  and  a  half  west  of  Halsted 
street  in  Chicago.  It  was  traversed  by  many  railroad 
tracks  running  in  a  southerly  and  northerly  direction 
and  spreading  out  like  a  fan  in  the  vicinity  of  Forty- 
seventh  street.  The  land  was  in  fact  a  switching  yard. 
The  appellee,  the  Chicago  Junction  Railway  Company, 
leased  the  tracks  from  the  Union  Stock  Yard  &  Transit 
Company. 

A  few  of  the  tracks  ran  straight  north  and  south. 
One  of  these  tracks,  not  far  from  the  center  of  the 
yard  from  east  to  west,  is  known  in  this  record  and 
in  the  argument  before  us  as  track  No.  1.  The  Chicago 
Junction  Railway  Company  used  it  as  a  switching  track 
for  its  railroad  switching  business  at  the  Union  Stock 
Yards. 
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The  accident  occurred  October  21,  1902,  Some  time 
prior  to  that  time  the  Chicago  Junction  Railway  Com- 
pany, by  a  verbal  agreement,  had  leased  all  the  tracks 
east  of  the  track  No.  1  to  Armour  &  Co.  for  a  repair 
and  storage  yard.  Track  No.  1  and  the  tracks  west  of 
it  were  not  leased  to  Armour  &  Co.  The  tracks  leased 
to  Armour  &  Co.  were  kept  in  repair  by  the  employes 
of  the  Chicago  Junction  Railway  Company.  The  Chi- 
cago Junction  Railway  Company  switched  Armour's 
cars  in  and  out  of  these  tracks  leased  to  Armour  &  Co., 
and  were  paid  a  regular  switching  charge  for  so  doing. 

The  appellant's  intestate,  Bartholomaus  Gerhards, 
was  employed  by  Armour  &  Co.  as  a  car  repairer  in 
this  leased  yard.  On  the  day  of  the  accident  he  went 
to  work  with  John  Ritter  and  a  man  named  Nolan, 
also  car  repairers,  to  repair  one  of  Armour's  refrig- 
erator cars  that  was  standing  on  the  track  known  in 
this  case  as  track  No.  2,  which  was  the  track  imme- 
diately to  the  east  of  track  No.  1,  and  was  the  noLOst 
westerly  of  the  tracks  leased  to  Armour.  This  refrig- 
erator car  was  a  short  distance  north  of  Forty-seventh 
street. 

These  three  men  had  previously  on  that  morning  re- 
paired a  car  on  the  track  next  east  of  No.  2,  and  at 
about  nine  o'clock  went  to  work  on  the  car  in  question. 
Nobody  else  but  they  worked  on  it.  They  took  out 
the  trucks  from  the  south  end  of  the  car  and  rolled 
them  forward.  To  do  this  it  is  quite  plain  that  the 
brakebeam  hanging  from  the  south  end  of  the  car,  a 
heavy  piece  of  timber  with  cast  iron  shoes  and  brake 
rods  and  couplings  attached  to  it — the  timber  being  a 
four  by  six  or  six  and  three-quarters  and  from  six  feet 
six  inches  to  six  feet  eight  inches  long — had  to  be  re- 
moved from  the  car.  The  plaintiff's  witness  Ritter 
swears  to  this — which  is  self-evident — although  he  says 
at  another  time  that  he  does  not  know  whether  the 
brakebeam  was  taken  off  before  the  trucks  were  taken 
out  or  not,  as  he  did  not  help  to  take  it  off.  As  we 
have  said,  however,  it  is  plain  that  it  was  so  taken 
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off,  and  Kitter  testified  that  it  was  at  some  time  taken 
off,  and  that  as  he  did  not  help  take  it  off,  it  must 
have  been  Gerhards  and  Nolan  who  did  it.  He  testifies 
also  that  he  saw  it  after  it  was  taken  off  and  it  had 
been  laid  between  track  No.  1  and  No.  2.  In  order  to 
get  the  trucks  out  it  was  also  necessary  to  jack  up 
the  car,  and  two  jack-screws  had  been  put  under  each 
south  comer  of  the  car  when  the  accident  happened. 
The  wheels  of  the  north  end  of  the  car  seem  to  have 
been  blocked  so  that  they  could  not  move.  At  about 
half  past  ten  or  eleven  o'clock  Eitter  and  Gerhards 
were  under  the  car  at  work,  Ritter  under  the  middle 
of  the  car  and  Gerhards  under  the  south  end.  Nolan 
was  between  tracks  No.  1  and  No.  2,  north  of  where  the 
brakebeam  had  been  laid.  There  were  other  people  em- 
ployed in  repairing  the  cars  about  there,  but  only  one 
other  eye-witness  of  the  accident,  apparently — a  man 
named  Shebak,  who  was  working  on  the  trucks  of  a 
car  standing  to  the  north  of  the  car  under  which  Ger- 
hards was  working  and  on  the  same  track.  Shebak 
saw  the  accident  and  at  the  trial  of  this  cause  detailed 
the  manner  of  it.  There  had  been  switching  going  on 
all  the  morning  on  track  No.  1.  At  about  half  past  ten 
or  eleven  a  *'big  furniture  car''  was  *' kicked"  north 
by  a  switching  train  on  track  No.  1.  There  was  nobody 
on  the  '* kicked"  car.  When  the  witness  Shebak  saw  it, 
it  was  about  fifty  feet  south  of  Gerhards'  car,  and 
about  two  hundred  or  three  hundred  feet  north  of 
Forty-seventh  street,  and  running  three  or  four  miles 
an  hour.  Shebak  saw  the  switching  train  after  kick- 
ing the  car  north  run  south  again  to  the  other  side 
of  Forty-seventh  street,  where  switch  tracks  from  the 
east  ran  into  track  No.  1. 

The  furniture  car,  as  it  came  along  track  No.  1, 
caught  by  some  one  of  its  parts--its  sill,  step  or  truck, 
the  witness  thought — a  brake  lever  attached  to  the 
brakebeam  that  was  lying  between  tracks  No.  1  and 
No.  2.  This  brake  lever  was  a  piece  of  iron  from  two 
to  three  feet  long,  an  inch  thick  and  three  inches  wide. 
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and  was  projecting  from  the  brakebeam  towards  track 
No.  1. 

The  effect  of  the  collision  was  to  drag  the  brakebeam 
along  a  plank  which  lay  parallel  with  the  tracks  and 
between  them,  until  it  struck  the  blocks  on  which  the 
jack-screws  at  the  south  end  of  Gerhards'  car  were 
standing  and  knocked  them  out  from  under  the  jacks, 
which  fell  and  let  the  south  end  of  the  car  down,  crush- 
ing and  killing  Gerhards.  Eitter  was  able  to  crawl 
out  from  under  the  car  nearly  uninjured. 

The  space  from  the  center  of  track  No.  1  to  the  cen- 
ter of  track  No.  2  was  twelve  feet  and  nine  inches,  and 
that  between  the  nearest  rails  of  the  two  tracks  was 
seven  feet  and  eight  inches.  Both  witnesses  for  the 
plaintiff,  Shebak  and  Ritter,  testify  that  switching  was 
constantly  going  on  on  track  No.  1.  Eitter  says  there 
was  switching  on  track  No.  1  constantly,  **off  and  on, 
just  as  they  required  cars  in  there,''  from  seven  in  the 
morning  until  six  in  the  evening,  and  Shebak  says  they 
were  switching  cars  on  that  track  **  pretty  nearly  all 
day" — '* every  few  minutes." 

We  are  unable  to  see  in  this  narrative  any  evidence 
of  negligence  on  the  part  of  the  defendant.  It  was 
not  negligence  to  **kick"  one  of  its  own  cars  from  a 
switching  train  onto  its  own  track;  nor  was  it  ren- 
dered negligence  by  the  fact  there  was  no  one  on  the 
car.  It  may  be  said  to  be  within  the  knowledge  of 
everyone  who  ever  saw  a  railroad  yard  that  this  is  a 
usual,  regular  and  often  the  only  practicable  way  of 
doing  the  railroad's  work. 

There  is  no  evidence  of  negligence  on  the  part  of 
the  railroad  in  its  not  observing  the  brakebeam  and 
its  position,  or  in  permitting  it  to  be  there,  for  there 
is  no  evidence  even  how  long  it  had  been  there  or  that 
the  employes  of  the  railroad  had  any  opportunity  to 
see  it,  while  there  is  evidence  that  it  was  placed  where 
it  lay  by  Gerhards  himself,  or  his  fellow-servant  Nolan, 
within  a  comparatively  short  time  before  the  accident. 

In  the  face  of  this  absence  of  proof  that  the  defend- 
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ant  was  negligent,  the  plaintiff  could  not  in  any  event 
recover,  and  this  renders  unnecessary  a  discussion  of 
the  objections  of  the  appellant  to  the  rulings  of  the 
court  below,  except  perhaps  as  to  the  admission  of 
Bitter's  answer  that  it  must  have  been  Gerhards  and 
Nolan  who  took  the  brakebeam  off  the  car,  because  he, 
Bitter,  did  not  help.    We  cannot  see  that  this  answer 
was  prejudicial.     It  was  preceded  and  followed  by 
statements  which  clearly  showed  the  jury  that  it  was 
a  conclusion  of  the  witness,  which  did  not  exclude  the 
possible  hypothesis  that  Nolan  might  have,  alone  and 
unaided,  laid  the  brakebeam  near  track  No.  1.     The 
conclusion,  however,  in  the  sense  in  .which  the  jury 
must  have  understood  it,  was  a  legitimate  one  from 
the  other  facts  stated  by  witness.    The  brakebeam  was 
a  large  and  heavy  appliance  and  was  so  described  that 
the  jury  as  well  as  Bitter  could  form  an  opinion  as 
to  the  ability,  or  likelihood  of  one  man's  handling  it 
after  it  was  removed.    But  in  any  event,  we  think  it 
makes  no  difference  whether  Gerhards  and  Nolan  or 
Xolan  alone  placed  the  brakebeam  in  its  dangerous 
position.    Counsel  say  if  Nolan  did  it  alone,  then  Ger- 
hards could  not  be  charged  with  contributory  negli- 
gence, and  that  it  would  be  the  combined  negligence 
of  Nolan  and  the  defendant  which  caused  the  death 
of  Gerhards,  and  that  for  this  defendant  would  be 
liable. 

The  vice  in  this  reasoning  is  that  there  is  in  it  no 
ground  for  the  assertion  that  in  such  case  there  was 
any  negligence  of  the  defendant  combining  with  the 
negligence  of  Nolan  to  cause  the  accident.    The  negli- 
gence would  be  in  such  case  solely  the  negligence  of 
Nolan,  as  we  view  the  evidence.    The  question  is  not 
whether  the  defendant  has  proved  contributory  negli- 
gence, but  whether  the  plaintiff  has  proved  any  negli- 
gence on  the  part  9f  the  defendant. 

-As  to  the  rejection  of  evidence  offered  by  the  plaint- 
iff that  employes  of  Armour  &  Co.  sometimes  worked 
on  oars  west  of  track  No.  1  and  crossed  that  track 
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to  get  to  them,  we  are  unable  to'  see  the  relevancy  or 
materiality  of  that  evidence  in  this  controversy  any 
better  than  did  the  trial  court.  The  accident  did  not 
occur  through  any  want  of  care  in  the  observation  of 
men  crossing  the  tracks,  but  from  an  entirely  different 
cause. 

Our  views  being  as  indicated  in  regard  to  the  merits 
of  the  case,  we  do  not  feel  called  on  to  discuss  the 
instructions  given  and  refused.  Even  if  they  were  not 
accurate,  their  inaccuracy  would  not  have  been  ground 
for  reversal  under  the  circumstances  of  this  case.  The 
Supreme  Court  said  in  Waggoner  v.  Wabash  Railroad 
Company,  185  111.  154:  '*  Being  satisfied  that  no  other 
verdict  than  that  which  was  returned  could  have  been 
properly  rendered,  we  would  not  reverse  the  judgment 
below  for  error  in  the  giving  of  instructions." 

We  do  not  mean,  however,  to  imply  that  we  find 
the  instructions  as  applied  to  the  evidence  in  the  cause 
obnoxious  to  the  objections  urged  against  them  by  the 
appellant. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


City  of  Chicago  t.  Bichard  F.  Conway. 
Gen.  No.  13,554. 

1.  Judgment — what  o}>viate8  error  in  rendering,  in  excess  of  tKe 
ad  damnum.  Any  error  in  rendering  Judgment  in  excess  of  the 
amount  fixed  by  the  ad  damnum  is  obviated  by  a  stipulation  under 
which  the  case  was  tried  to  the  effect  that  the  plaintiff  might  have 
the  same  benefit  of  all  claims  and  causes  of  action,  appearing  from 
the  statement  of  facts,  that  he  might  have,  if  said  causes  of  action 
were  specially  pleaded  in  appropriate  special  counts. 

2.  Local  improvements — to  what  extent  municipality  liable  to 
contractor.  A  municipality  as  a  trustee  and  bailee  of  a  special  as- 
sessment fund  is  directly  liable  to  a  contractor  who  has  constructed 
the  improvement  for  which  the  fund  was  collected  to  the  amount 
of  the  obligations  held  by  him  against  the  municipality,  if  the  fund 
in  the  hands  of  such  municipality,  out  of  which  said  obligations 
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are  by  their  terms  to  be  paid,  is  actually  in  its  hands  or  is  con- 
structively, in  the  purview  of  the  law,  so  in  its  hands. 

3.  liOCAL  IHPB0VEMENT8 — wfiat  not  collecHon  "by  municipality  of 
amount  aaseased.  The  amount  assessed  against  property  for  a  local 
improvement  is  not  deemed  to  have  been  collected  where  such  prop- 
erty becomes  delinquent  and,  in  default  of  other  bidders,  is  bought 
in  by  the  municipality — the  contract  between  the  municipality  and 
the  contractor  containing  a  clause  as  follows: 

"In  case  the  city  of  Chicago  should  become  the  purchaser  of  any 
special  assessment  certificate  at  any  sale  for  the  delinquent  special 
assessments  in  default  of  other  bidders,  such  purchase  shall  not  be 
deemed  a  collection  of  such  special  assessment,  and  no  act  of  the  city 
done  or  suffered  shall  be  construed  as  a  collection  of  any  special 
assessment  or  part  thereof,  until  the  money  due  thereon  shall  be 
actually  paid  into  the  city  treasury." 

4.  Local  impbovements — when  illegal  abatements  upon,  charge- 
able against  municipality  in  favor  of  contractor.  Abatements  by  the 
municipality,  although  made  in  good  faith,  if  upon  an  erroneous  view 
of  the  law,  are  illegal,  and  the  amount  thus  paid  out  is  chargeable 
against  the  municipality,  and  in  favor  of  the  contractor,  notwith- 
standing a  clause  in  the  contract  between  such  municipality  and  con- 
tractor in  words  as  follows: 

"No  act  of  the  city  done  or  suffered  shall  be  construed  as  a  col- 
lection of  any  special  assessment  or  part  thereof  until  money  due 
thereon  shall  be  actually  paid  into  the  city  treasury." 

5.  Local  impbovements — when  municipality  chargeable  with  in- 
terest upon  fund  subject  to  claim  of  contractor.  The  municipality  is 
chargeable  with  interest  in  favor  of  a  contractor  where  (1)  there 
is  an  express  agreement,  (2)  money  has  been  wrongfully  obtained, 
and  (3)  money  is  illegally  withheld. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  George  A.  Cabpenteb,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1907.  Affirmed  on  remittitur.  Opinion  filed  Jan- 
uary 13,  1908.  January  13,  1908,  order  of  January  13,  1908,  vacated 
by  consent  January  20,  1908,  reversed  and  Judgment  here  for 
$18,475  in  favor  of  appellee. 

Geobge  a.  Mason  and  Lyman,  Lyman  &  O'Connob, 
for  appellant ;  Edward  J.  Brundagb,  Corporation  Coun- 
sel, of  counsel. 

ToLMAN,  Rbdfield  &  Sbxton,  for  appellee. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
court. 
The  appellee  recovered  judgment   in  the  Circuit 

Vol.  OXXXVIII  21 
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Oourt  of  Cook  county  February  4,  1907,  against  the 
appellant  for  $20,176.17.  This  judgment  was  entered 
on  a  finding  by  the  trial  judge,  by  whom  the  cause 
was  heard  without  a  jury  on  a  stipulation  of  facts 
entered  into  by  the  parties.  The  essential  facts  shown 
in  this  stipulation  will  appear  in  this  opinion.  The 
suit  was  in  assumpsit  and  the  declaration  on  the  com- 
mon counts,  to  which  the  general  issue  of  non-assump- 
sit was  pleaded,  but  by  the  stipulation  on  which  the 
case  was  tried  it  was  agreed  that  under  the  common 
counts  and  general  issue  each  of  the  parties  to  the 
oause  might  have  the  same  benefit  and  advantage  of 
all  claims,  causes  of  action  and  defenses  appearing 
from  the  statement  of  facts  as  though  said  causes  of 
action  and  defenses  were  ^specially  pleaded  in  appro- 
priate special  counts  and  special  pleas  in  an  action  of 
assumpsit.  This  agreement  we  think  eliminates  from 
the  case  the  alleged  error  of  the  court  in  rendering 
judgment  for  an  amount  exceeding  the  ad  damnum. 
It  is  not  necessary  to  pass  on  the  question  whether 
the  order  giving  the  plaintiff  leave  to  amend  the  dec- 
laration and  the  additional  record  filed  in  this  court 
showing  an  amended  declaration  are  sufficient  in  them- 
selves to  obviate  the  objection  made  to  the  judgment 
by  the  defendant  in  this  regard,  or  on  the  question 
whether  the  assignments  of  error  made  by  the  defend- 
ant are  sufficient  to  cover  it.  The  stipulation  is  that 
the  plaintiff  may  have  the  same  benefit  of  all  claims 
and  causes  of  action  appearing  from  the  statement 
of  facts  that  he  might  have  if  said  causes  of  action 
were  specially  pleaded  in  appropriate  special  counts. 
An  ** appropriate  special  count''  which  covered  all  the 
claims  or  causes  of  action  which  the  plaintiff  might 
have,  would  conclude  with  an  ad  damnum  sufficiently 
large  to  cover  them.  It  is  by  no  means  true  that 
a  special  and  individual  count  is  necessarily  without 
a  conclusion  of  an  ad  damnum.  On  the  contrary,  each 
count  must  state  a  cause  of  action  in  itself  and  logic- 
ally may  and  should  be  completed  by  the  ad  damnum 
clause.    It  is  for  convenience  and  brevity  that  the  ad 


Chicago— First  District— A.  D.  1908.    323 

city  of  Chicago  v.  Conway. 

damnum  clause  is  generally  placed  only  at  the  end  of 
a  declaration  of  several  counts  and  made  to  refer  back 
to  each  of  them.    This  technical  objection,  therefore, 
to  the  judgment  appealed  from,  may  be  disregarded. 
The  material  facts  of  the  controversy  are  these: 
The  plaintiff  is  the  owner  of  all  the  unpaid  and  out- 
standing vouchers  and  special  assessment  bonds  issued 
as  hereinafter  set  forth  on  account  of  a  certain  im- 
provement ordered  by  the  city  council  of  Chicago  on 
Jane  16,  1896,  under  the  special  assessment  laws  then 
in  force.    The  improvement  was  for  the  paving  of  a 
system  of  streets  known  as  the  St.  Lawrence  avenue 
system.    The  special  assessment  in  question  was  con- 
firmed by  the  County  Court  of  Cook  county  as  Docket 
No.  23,165.    The  plaintiff  wds  the  contractor  for  the 
construction  of  said  improvement,  and  the  vouchers 
provided  for  by  the  law  for  a  portion  of  the  contract 
price  and  the  bonds  for  the  remainder  were  all  de- 
livered to  him.     Their  form  and  tenor  will  be  here- 
after described.    The  larger  portion  of  them  has  been 
paid,  but  it  is  stipulated  that  the  amount  due  on  said 
outstanding  vouchers  and  bonds,  for  interest  and  prin- 
cipal, according  to  the  terms  thereof,  on  January  31, 
3907,  after  crediting  all  payments  made  on  account  of 
them,  was  $20,176.17,  which  is  the  amount  of  the  judg- 
ment in  this  cause  rendered  February  4,  1907.    This 
statement,  however,  is  subject  to  a  qualification  here- 
inafter noted. 

The  suit  was  not  brought  nor  did  the  judgment 
go»  against  the  city  on  the  ground  that  the  vouchers 
and  bonds  were,  when  issued,  the  absolute  obligations 
of  the  city.  It  is  conceded  by  the  plaintiff  that  they 
were  not. 

The  law  in  force  concerning  them  when  they  were 
issued  was  this :  The  aggregate  amount  of  any  assess- 
ment against  property  and  each  individual  assessment 
could  be  by  ordinance  (and  was  in  this  case)  divided 
into  seven  installments  equal  in  amount,  except  that 
all  fractional  amounts  were  to  be  added  to  the  first 
instaUmenti  so  as  to  leave  the  remaining  installments 
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of  the  aggregate  equal  in  amount  and  each  a  multiple 
of  $100.  All  installments  except  the  first  bore  interest 
at  the  rate  of  six  per  cent,  per  annum.  For  the  pur- 
pose of  anticipating  the  collection  of  the  second  and 
subsequent  installments,  the  city  might  issue  bonds 
(as  it  did  in  this  case)  in  sums  of  any  multiple  of 
$100,  payable  out  of  said  installments  and  bearing 
interest  not  to  exceed  six  per  cent,  per  annum,  payable 
annually. 

The  form  of  the  bond  should  be  as  is  shown  in  Ex- 
hibit B  attached  to  the  stipulation  of  facts  in  this  case. 

**  United  States  of  America. 
State  of  Illinois. 
Bond  County  of  Cook.  Series 

No.  E.  1494  No.  4. 

City  of  Chicago, 
improvement  bond. 
The  City  of  Chicago,  in  Cook  County,  HHnois,  for 
value  received,  promises  to  pay  to  bearer  on  the  thirty- 
first  of  December,  A.  D.  1901,  the  sum  of  One  Thou- 
sand Dollars  with  interest  thereon  from  date  hereof 
at  the  rate  of  six  per  centum  per  annum,  payable  an- 
nually on  presentation  of  the  coupons  hereto  annexed. 
Both  principal  and  interest  of  this  bond  are  payable 
at  the  office  of  the  Treasurer  of  said  City  of  Chicago. 
This  bond  is  issued  to  anticipate  the  collection  of  a 
part  of  the  fifth  instalment  of  special  assessment  No. 
22344,  levied  for  the  purpose  of  improving  St.  Law- 
rence Avenue  System,  which  said  instalment  bears  in- 
terest from  the  23rd  day  of  August,  A.  D.  1896,  and 
this  bond  and  the  interest  thereon  are  payable  solely 
out  of  said  instalment  when  collected. 
Dated  this  20th  day  of  July,  A.  D.  1897, 

Carter  H.  Harrison,  Mayor, 
L.  E.  McGann, 
Commissioner  of  Public  Works. 
Countersigned : 
E.  A.  Waller, 

City  Comptroller. 
Attested : 

Wm.  Ix)effler, 
City  Clerk.'' 
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The  bonds,  it  was  provided  by  law,  might  have  cou- 
pons attached  to  represent  the  interest  to  accrue 
thereon,  and  in  the  present  case  the  form  of  the  coupon 
is  given  by  the  stipulation  by  the  following  example : 

*'Thk  City  op  Chicago 
Coupon  No.  E.  1238  $60.00, 

Promises  to  pay  bearer  at  the  office  of  the  City 
Treasurer  in  said  City  on  the  31st  day  of  Decem- 
ber, 1902,  the  sum  of  sixty  dollars,  being  the  an- 
nual interest  on  improvement  bond  No.  E.  1238, 
Series  No.  6,  dated  May  17,  1897,  issued  in  antici- 
pation of  the  collection  of  the  seventh  deferred  in- 
stalment of  special  assessment  No.  22344  named  in 
said  bond,  said  sum  to  be  paid  solely  out  of  the 
fund  levied  for  such  purpose  when  collected. 

E.  A.  Waujeb, 
City  Comptroller. ' ' 

The  payment  for  any  improvement  might  be  made  in 
these  bonds,  and  the  first  installment  of  the  assessment 
levied  for  it  was  to  be  applied  in  this  manner.  From 
the  amount  of  the  first  payment  when  it  should  be  col- 
lected, should  first  be  paid  all  the  costs  of  making 
the  ass^sment,  including  court  costs.  The  remainder 
of  said  payment  might  then  be  paid  to  the  person  en- 
titled thereto  on  the  contract  for  said  work;  if  not 
collected  when  payments  fell  due,  vouchers  therefor 
might  be  issued  payable  out  of  said  first  installment 
when  collected.    Said  voucher  was  to  bear  no  interest. 

There  were  these  two  following  provisions  also  in 
the  law  which  came  into  force  July  1,  1897: 

'*No  person  or  persons  or  bodies  corporate  taking 
any  contracts  from  the  city  *  *  •  and  agreeing  to 
be  paid  out  of  special  assessments''  (as  was  the  case 
of  the  plaintiff  here)  *  *  *  shall  have  any  claim 
or  lien  upon  the  city  *  *  *  in  any  event  except 
from  the  collection  of  special  assessments  •  •  * 
made  or  to  be  made  for  the  work  collected  for,  but 
the  municipality  shall  cause  collections  and  payments 
to  be  made  with  all  reasonable  diligence.  And  in  such 
case,  if  it  shall  appear  that  such  assessment    *    •    * 
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cannot  be  levied  or  collected,  the  municipality  shall  not 
nevertheless  be  in  any  way  liable  to  such  contractor 
or  contractors  in  case  of  failure  to  collect  the  same, 
but  shall  so  far  as  it  can  legally  do  so,  with  all  rea- 
sonable diligence,  cause  a  valid  special  assessment  or 
assessments  *  *  *  to  be  levied  and  collected  to  de- 
fray the  cost  of  said  work  until  all  contractors  shall 
be  fully  paid,  and  any  contractor  shall  be  entitled  to 
simamary  relief  of  mandamus  or  injunction  to  enforce 
the  provisions  hereof. '* 

*'No  person  or  persons  accepting  the  vouchers  or 
bonds  as  provided  herein  shall  have  any  claim  or  lien 
upon  the  city  *  *  *  in  any  event  for  the  payment 
of  such  vouchers  or  bonds  or  the  interest  thereon,  ex- 
cept from  the  collections  of  the  installment  for  which 
said  vouchers  or  bonds  are  issued,  but  the  municipality . 
shall  not  nevertheless  be  in  any  way  liable  to  the  hold- 
ers of  said  vouchers  or  bonds  in  case  of  failure  to 
collect  the  same,  but  shall  with  all  reasonable  diligence, 
so  far  as  it  can  legally  do  so",  cause  a  valid  special 
assessment  or  assessments  *  *  *  to  be  levied  and 
collected  to  pay  said  bonds  and  vouchers  until  all  bonds 
and  vouchers  shall  be  fully  paid.  Any  holder  of  vouch- 
ers or  bonds  or  their  assigns  shall  be  entitled  to  sum- 
mary relief  by  way  of  mandamus  or  injunction  to  en- 
force the  provisions  hereof." 

While  these  exact  words  were  inserted  first  in  an 
Act  of  June  14,  1897,  which  practically  codified  and 
made  consistent  former  legislation  on  the  subject,  yet 
the  provisions  in  the  former  acts  of  April  29,  1887, 
June  15,  1891,  and  June  17,  1893,  were  to  the  same 
effect  and  placed  upon  the  city  of  Chicago  no  greater 
and  no  less  obligations  in  regard  to  the  vouchers  and 
bonds  in  question.  So  that  whether  they  are  governed 
in  these  respects  by  the  law  in  force  when  the  assess- 
ment was  ordered  and  confirmed,  or  by  that  when  they 
were  issued,  makes  no  difference  to  the  questions  raised 
here. 

The  instruments  themselves  are  not  the  obligations 
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of  the  city,  but  rather  of  the  property  owners,  who 
by  law  are  held  to  pay  the  assessment  which  consti- 
tutes the  fund  out  of  which  they  are  to  be  paid  and 
on  which  they  are  a  charge.  But  the  city  has  obliga- 
tions connected  with  them  to  their  owners  and  holders. 
By  a  violation  of  those  obligations  it  may  undoubtedly 
make  itself  directly  liable  to  such  holders.  It  is  also 
a  trustee  and  bailee  of  the  fund  so  raised,  and  by  a 
violation  of  its  duties  in  that  capacity  may  render  itself 
directly  liable  to  the  holders  of  the  instruments. 

It  is  on  the  ground  of  such  a  violation  of  its  obliga- 
tions and  duties  that  the  present  suit  was  brought  and 
that  the  judgment  was  obtained  below. 

The  claim  of  the  plaintiff  is  this:  The  city  council 
duly  awarded  to  appellee  as  the  lowest  and  best  bidder 
the  contract  to  do  the  work  in  this  public  improve- 
ment for  $104,162.65,  payable  out  of  the  proceeds  of  a 
special  assessment.  The  appellee  completed  the  im- 
provement to  the  satisfaction  of  the  city  and  received 
vouchers  and  bonds  for  the  amount  of  the  contract  to 
the  principal  sum  of  $104,162.65.  The  city  ordered  the 
special  assessment  and  received  on  it,  according  to 
its  own  computations,  $136,545.53,  of  which  $32,382.88 
was  interest  on  the  principal  of  the  various  install- 
ments. It  paid  at  various  times  to  the  appellee,  as 
shown  by  the  sunmiary  from  the  comptroller's  books 
attached  to  the  stipulation  of  facts,  on  account  of  the 
principal,  $101,697.63.  Of  this  amount,  as  the  stipula- 
tion in  its  body,  in  connection  with  the  summary, 
shows,  $44,837.07  was  paid  for  the  retirement  in  full 
(apparently  with  $400  of  coupons — at  all  events  there 
is  a  discrepancy  of  $400)  of  instruments  aggregating 
in  the  principal  $44,437.07,  and  the  balance  of  $56,- 
860.56  was  paid  at  various  tiines  on  account  of  the 
principal  of  outstanding  vouchers  and  bonds  now  in 
the  hands  of  the  plaintiff,  as  more  particularly  here- 
after detailed. 

Besides  the  $101,697.63  of  principal  thus  paid  to  the 
plaintiffi  the  summary  from  the  comptroller's  books 
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shows  the  following  charges,  which  we  suppose  refer  to 
payments  to  the  contractor  of  interest  on  the  instru- 
ments which  were  retired  in  full  and  cancelled : 

Interest,  $18,113.42. 

Interest  Warrant  B,        141.27 


$18,254.69. 
This,  added  to  $101,697.63,  would  give  $119,952.32,  paid 
to  the  contractor  for  principal  and  interest. 

The  further  charges  against  the  fund  in  the  comp- 
troller's books  are  these,  which  will  enter  into  the  dis- 
cussion of  this  case : 

Cost,  $9,880.09, 

Excess  abatements 
and 

Eefunds,  5,251.18, 

Tax  certificates,  481.97. 

The  aggregate  of  these  charges  is  $14,613.24,  which, 
added  to  the  sum  paid  to  the  contractor,  makes  $135,- 
565.56.  Charged  against  the  *'Cash  Receipts, '*  which 
the  summary  of  the  comptroller's  books  credits  to  the 
fund,  this  amount  leaves  a  balance  on  those  books  only 
of  $979.97,  which  is  all  that  the  appellant  admits  is 
due  from  it  on  the  instruments  held  by  the  appellee, 
because  all  that  is  properly  in  its  hands  to  pay.  As 
hereinafter  noted,  however,  it  contends  that  if  this  is 
not  all  that  it  holds  in  the  fund  from  which  these  in- 
struments are  payable,  it  is  chargeable  at  worst  with 
a  much  less  amount  than  that  claimed  by  appellee. 

The  instruments  which  are  outstanding  in  the  hands 
of  the  appellee  are : 

A  voucher  for  $5,325,  due  July  24, 1899 

Bonds  to  the  principal  amt.  of  11,200,  due  Dec.  31, 1900 
Bonds  to  the  principal  amt.  of  12,000,  due  Dec.  31, 1901 
Bonds  to  the  principal  amt.  of  15,600,  due  Dec.  31, 1902 
Bonds  to  the  principal  amt.  of  15,600,  due  Dec.  31, 1903 


Total,      $59,725. 
On  this  principal  sum  of  $59,725  there  has  been  paid 
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at  various  dates  shown  in  an  exhibit  attached  to  the 
stipulation  of  facts,  between  December  31, 1903,  and  the 
beginning  of  this  snit,  $56,860.56,  the  last  payment 
having  been  made  on  January  1, 1905,  This  leaves  due 
on  the  principal  sum  $2,865,  and  also  on  account  of 
interest  as  claimed  by  appellee : 

First:  The  interest  coupons  on  the 
bonds,  which  were  all  outstanding  on 
them  Dec.  31, 1903.  These  amounted  on 
October  31,  1906,  with  the  interest  on 
them  provided  for  by  their  terms  (ac- 
cording to  a  computation  stipulated  to 

be  correct),  to $6896.16. 

Second :  Interest  accruing  on  the  non- 
interest  bearing  voucher  after  its  matur- 
ity on  July  24,  1899,  the  partial  pay- 
ments being  taken  into  account  as  re- 
ducing from  time  to  time  the  principal 
sum  on  which  interest  is  calculated. 
This  amounted  (also  according  to  the 
computation  stipulated  to  be  correct), 

October  31,  1906,  to $1699.25. 

Both  these  items  of  interest  are,  how- 
ever, evidently  calculated  at  6  per  cent, 
although  neither  coupons  nor  voucdier 
specified  any  rate  of  interest  before  or 
^f ter  maturity — a  matter  hereafter  to  be 
:further  noted. 

Third :  Interest  accruing  on  the  prin- 
<5ipal  of  the  bonds  after  their  maturity, 
aind  the  consequent  absence  of  coupons, 
"taking  into  account  the  partial  payments 
l)y  which  the  principal  was  reduced.  The 

Il^nds  bear  interest  at  6  per  cent  after 
<late,  and  the  interest  is  computed  at 
I  Ihat  amount  and  stipulated  to  be  cor- 

:rectly  calculated.     This  amounted  Oct. 

31,  1906,  to $8417.91. 

These  items  of  principal  and  interest 
to  Oct.  31, 1906,  make  in  the  aggregate....$19,878.32. 

Upon  this  amount  was  calculated  in 
the  claim  of  the  appellee  and  allowed 
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by  the  Court  in  the  judgment  appealed 
from,  interest  at  6  per  cent  for  the  three 
months  from  Oct.  31,  1906,  to  Jan.  31, 
1907,  amounting  to 297.85, 


which  makes  the  aggregate  for  which 
judgment  was  rendered  on  Feb.  4, 1907,  $20,176.17. 

The  stipulation  of  facts  contains,  indeed,  as  its  eighth 
clause,  the  statement  that:  ''The  amount  now  due  upon 
said  vouchers  and  bonds  for  interest  and  principal  ac- 
cording to  the  terms  thereof,  after  crediting  thereon 
all  payments  made  on  account  as  aforesaid,  is  $20,- 
176.17.''  This,  however,  taken  in  connection  with  the 
exhibits  which  are  practically  made  a  part  of  the  stipu- 
lation, is  subject  to  the  facts  noted  above — ^that  in 
reaching  this  amount  interest  has  been  calculated  at 
six  per  cent,  after  maturity  on  a  voucher  and  on  cou- 
pons which  name  no  rate,  and  that  interest  on  interest 
at  six  per  cent,  has  been  charged  from  October  31, 
1906,  to  January  31,  1907. 

The  stipulation  of  facts  recites  that  **at  the  date  of 
maturity  of  each  of  said  vouchers,  bonds  and  coupons, 
and  again  just  prior  to  the  bringing  of  this  suit,  the 
plaintiff  demanded  of  the  financial  officers  of  the  city 
that  they  pay  said  vouchers,  coupons  and  bonds,  but 
the  city  has  failed  and  refused  to  pay  the  same  or  any 
part  thereof/' 

The  grounds  of  this  demand  and  of  this  suit  are 
threefold  and  are  connected  respectively  with  the  three 
charges  heretofore  noted  as  made  against  the  fund  in- 
volved for  (a)  ''costs/'  (b)  "excess,  abatements  and 
refund,"  (c)  tax  certificates. 

In  the  dealings  of  the  city  with  the  fund  which  were 
the  basis  of  each  of  these  charges,  it  is  claimed  by 
the  appellee  that  the  city  made  itself,  on  more  than 
one  ground,  directly  liable  for  certain  amounts  to  him 
as  the  holder  of  outstanding  obligations  against  the 
fund. 

He  claims  also  that  in  each  case  the  city  was,  not 
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only  at  the  time  this  suit  was  begun,  liable  to  him  for 
the  amoimt  of  the  various  sums  in  the  first  instance  im- 
properly diverted  from,  or  properly  to  be  credited  to 
said  funds;  but  also  (up  to  the  amount  due  on  the 
obligations  held  by  him)  for  interest  on  those  sums 
from  the  time  they  were  so  improperly  diverted  or 
withheld  from  said  fund  to  the  time  the  suit  was 
brought.  In  other  words,  he  claims  that  the  fund  which 
should  be  considered  in  the  city^s  hands  liable  for  the 
payment  of  his  obligations  with  interest  as  heretofore 
detailed  should  be  increased  from  $979.97,  shown  by 
the  comptroller's  books,  by  various  additions  of 
diverted  sums  and  interest  thereon,  which  diverted 
sums  the  city  should,  in  the  performance  of  its  duties 
as  trustee,  have  placed  and  left  in  said  fund,  but  did 
not — ^to  an  amount  computed  by  him  at  $22,166.77 — 
a  sum  more  than  sufficient  to  answer  the  claim  on  the 
obligations  made  by  him  of  $20,176.17. 

We  note  here,  however,  that  we  feel  ourselves  at 
liberty,  under  the  stipulation  of  facts  and  its  exhibits 
attached,  to  revise  and  correct  the  computation  of  in- 
terest on  each  side  of  this  account,  to  make  them  ac- 
cord with  our  view  of  the  rights  involved. 

We  are  of  the  opinion  that  the  city,  as  trustee  and 
bailee  of  this  fund,  is  directly  liable  to  the  appellee 
up  to  the  amount  of  the  obligations  held  by  him,  if 
the  fund  in  its  hands  out  of  which  said  obligations  are 
by  their  terms  to  be  paid  is  actually  in  its  hands  or  is 
constructively  in  the  purview  of  the  law  so  in  its  hands. 
If  the  city  ought  in  law,  in  consideration  of  its  duties 
as  trustee,  bailee,  agent,  depositary,  or  otherwise,  of 
the  fund  for  the  contractor  and  obligation  holder,  and 
of  its  neglect  or  violation  of  those  duties,  to  be  charged 
with  certain  sums  which  should  belong  to  and  go  into 
that  fund,  then  for  those  amounts,  as  well  as  for  that 
admitted  by  it  to  be  in  its  hands  (up,  of  course,  only 
to  the  sum  of  the  obligations  belonging  to  the  con- 
tractor, correctly  computed),  we  deem  it  answerable 
to  said  contractor  in  this  action  for  money  had  and 
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received — widened  also  as  it  is  by  the  stipulation  that 
the  plaintiff  may  have  the  same  benefit  and  advantage 
of  all  claims,  causes  of  action  and  defenses  appearing 
from  the  statement  of  facts  as  though  said  causes  of 
action  were  specially  pleaded  in  appropriate  special 
counts  in  an  action  of  assumpsit. 

We  shall  take  up  each  of  the  items  of  wrongful  diver- 
sion or  withholding  alleged,  therefore,  and  discuss 
what,  if  anything,  should  be  added  on  account  thereof 
to  the  $979.97  admitted  now  to  be  in  the  hands  of  the 
city  belonging  to  the  fund.  But  this  we  shall  do,  for 
convenience,  in  the  inverse  order  of  their  previous 
mention. 

It  is  claimed,  as  we  have  indicated,  that  the  charge 
to  the  fund  for  **tax  certificates*^  of  $481.97  was  un- 
warranted, and  the  amount  should  be  added  to  the 
fund.  We  think  this  clearly  an  unfounded  contention. 
It  is  argued  by  appellee,  as  we  understand  his  conten- 
tion, that  inasmuch  as  the  stipulation  of  facts  recites 
that  there  were  no  bidders  when  certain  lots,  against 
which  the  assessment  had  been  certified  to  the  county 
treasurer  for  collection,  were  offered  for  sale,  it  is  to 
be  understood  that  there  was  no  sale,  but  that  the  city 
canceled  the  assessment  on  the  consideration  simply 
of  bookkeeping  entries  on  the  county  collector's  and 
on  the  city's  books,  and  that  this  did  not  relieve  the 
city  from  the  obligations  it  would  have  been  under  to 
the  plaintiff  had  the  warrants  been  collected  as  to  these 
lots.  We  think  this  too  technical  and  narrow  a  view 
of  the  matter.  The  contract  of  the  city  with  the  ap- 
pellee itself  provided : 

*'In  case  the  city  of  Chicago  should  become  the  pur- 
chaser of  any  special  assessment  certificate  at  any  sale 
for  the  delinquent  special  assessments  in  default  of 
other  bidders,  such  purchase  shall  not  be  deemed  a 
collection  of  such  special  assessment,  and  no  act  of  the 
city  done  or  suffered  shall  be  construed  as  a  collection 
of  any  special  assessment  or  part  thereof,  until  the 
money  due  thereon  shall  be  actually  paid  into  the  city 
treasury/' 
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Any  reasonable  construction  of  this  provision  puts 
out  of  the  question  involved  here  anything  relating  to 
these  tax  certificates  and  the  charge  therefor,  and  it 
is  unnecessary  to  inquire  into  the  discrepancy  between 
the  **  $902.39,''  said  in  the  body  of  the  stipulation  of 
facts  to  be  represented  by  tax  certificates  and  tax 
deeds,  and  the  **  $481.97"  only,  charged  on  the  comp- 
troller's books  against  the  gross  receipts,  which  are 
made  also  to  include  this  sum. 

Another  item  claimed  by  the  appellee  to  have  been 
wrongfully  charged  to  the  fund  is  that  which  appears 
on  the  books  of  the  comptroller  under  the  titles,  *' Ex- 
cess, Abatements  and  Eefunds,"  and  amounts  to 
$5,251.18. 

The  stipulation  of  facts  as  to  this  amount  shows 
that  *Hhe  officers  and  agents  of  the  city  of  Chicago 
during  the  years  1896  and  1897"  (the  dates  are  not 
more  definitely  stated)  'Voluntarily  made  abatements 
to  property  owners  of  the  amounts  assessed  against 
them  under  the  following  circumstances : 

After  the  special  assessment  had  been  confirmed  by 
the  order  and  judgment  of  the  County  Court  of  Cook 
county,  and  the  amount  of  the  benefits  and  of  the  pro- 
portionate cost  of  the  improvement  to  each  particular 
lot  fronting  upon  the  said  improvement  had  been  ascer- 
tained and  confirmed  by  the  court,  the  city  of  Chicago, 
by  its  then  officers,  undertook  to  ascertain  the  actual 
expense  of  constructing  the  pavement  in  front  of  each 
particular  lot,  and  where  it  appeared  that  by  reason 
of  the  physical  condition  of  the  property  a  less  amount 
of  filling  and  grading  was  necessary  fqr  one  lot  than 
for  another,  or  for  any  reason  the  cost  of  the  improve- 
ment in  front  of  a  particular  lot  was  less  than  the 
amount  assessed  against  it,  the  city  of  Chicago  issued 
an  abatement  certificate  to  such  property  owner  for  the 
amount  so  ascertained  and  delivered  the  same  to  the 
county  treasurer,  to  which  officer  the  said  assessment 
had  then  been  certified  for  collection  according  to  law, 
and  directed  him  not  to  collect  said  amount  from  said 
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property  owner,  but  to  credit  the  account  of  said  prop- 
erty owner  with  the  amount  of  said  certificate  men- 
tioned as  'paid  by  the  city  of  Chicago,'  and  directed 
him,  after  thus  crediting  said  abatement  certificates 
and  collecting  the  balance,  to  turn  in  said  certificates 
to  the  city  on  final  accounting  of  the  collection  as  so 
much  money  collected.  This  was  done  after  the  con- 
tract for  said  improvement  had  been  awarded  and 
signed  and  while  the  improvement  aforesaid  was  in 
process  of  construction  and  without  any  order  of  court 
or  judicial  proceeding  to  determine  whether  the 
amounts  previously  adjudicated  by  the  court  as  the 
amounts  of  benefits  and  the  proportionate  costs  of  the 
improvement  for  each  particular  lot  was  excessive, 
and  without  any  proceeding  to  charge  to  the  other  lot 
owners  an  equivalent  amount.'* 

It  is  conceded,  as  we  understand,  that  this  action  of 
the  city  was  unwarranted  and  illegal,  and  inconsistent 
with  the  rule  that  special  assessments  cannot  be  law- 
fully levied  on  the  basis  of  the  cost  per  front  foot  of 
the  improvement,  but  must  be  levied  on  the  basis  of 
the  proportionate  benefit  which  the  property  owner 
receives  from  the  whole  improvement,  considered  as  a 
unit;  but  it  is  stipulated  that  **This  action  of  the  city 
was  taken  in  good  faith  and  without  any  fraud  on 
the  part  of  its  officers  and  in  compliance  with  a  theory 
of  the  law  then  entertained  by  them  that  an  assessment 
should  be  spread  and  collected  on  the  front  foot  basis — 
that  is  to  say,  according  to  the  actual  cost  of  construct- 
ing the  improvement  in  front  of  each  particular  lot." 

The  appellant  claims  that  the  principal  amount  in 
question,  $5,251.18,  was  never  actually  received  by  the 
city,  and  relying  on  a  strict  construction  of  the  last 
half  of  the  clause  in  the  contract  hereinbefore  recited, 
in  discussing  the  tax  certificates,  viz.:  **And  no  act 
of  the  city  done  or  suffered  shall  be  construed  as  a 
collection  of  any  special  assessment  or  part  thereof 
until  the  money  due  thereon  shall  be  actually  paid  into 
the  city  treasury,"  insists  that  the  city  should  not  be 
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held  to  have  collected  or  be  responsible  in  any  char; 
acter  for  the  amount  of  these  unlawful  abatements. 

We  have  already  indicated  that  we  think  the  mere 
fact  that  the  money  is  not  now  in  its  hands  does  not 
relieve  the  city  from  liability  if  it  is  through  a  viola- 
tion of  its  duty  only  that  said  money,  once  actually  or 
constructively  collected,  is  not  now  available  in  the 
fund  involved. 

The  effect  sought  to  be  given  to  the  clause  in  ques- 
tion is  too  wide.  It  cannot  be  properly  construed  to 
be  an  agreement  that  the  city  should  not  be  liable  for 
actual  future  affirmative  wrongful  acts  of  its  respon- 
sible officers,  even  if  it  should  be  held  to  cover  neglects. 
Such  a  construction  would  make  the  contract  void,  as 
against  public  policy. 

We  think,  moreover,  that  these  amounts  thus  unlaw- 
luUy  "abated"  in  the  manner  described  must  be  con- 
sidered in  law  to  have  been  actually  paid  into  the 
treasury  of  the  city  and  then  by  the  city  wrongfully 
and  tortiously  paid  out  to  the  various  property  own- 
ers who  profited  by  the  ** abatements"  and  "refunds." 
There  is  in  our  mind  no  proper  distinction  between 
the  *  *  abatement ' '  in  this  fashion  and  a  *  *  refund. ' '  Any 
fancied  distinction  is,  at  the  very  most,  a  mere  matter 
of  bookkeeping.  The  appellant  says  the  abatement 
orders  were  a  "nullity"  in  law.  But  they  did  not 
prove  to  be  a  nullity  in  fact.  The  city  ordered  the 
county  treasurer  to  take  them  as  money,  the  county 
treasurer  took  them  and  receipted  for  them  as  money 
and  turned  them  into  the  city  as  money.  The  city,  in 
its  capacity  as  "trustee,"  "bailee,"  "agent"  or  "in- 
strumentality," took  them  as  money,  receipted  for 
them  as  money,  credited  them  to  the  fund  as  money 
received,  and  then  charged  them  on  the  other  side  as 
disbursements.  We  do  not  think  the  city  is  in  a  situa- 
tion to  claim  that  they  were  anything  but  unlawful  and 
unwarranted  disbursements  from  the  fund  which  be- 
longed to  the  obligation  holder.  If  they  were  unlawful 
and  unwarranted  disbursements,  they  were  unlawful 
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diversions,  and  if  the  amount  of  them  was  unlawfully 
diverted,  it  was,  when  demanded  by  the  appellee  from 
the  city,  unlawfully  withheld  from  him.  If  these  views 
are  correct,  the  cases  cited  by  the  appellee,  which  de- 
cide that  mandamus  and  not  assumpsit  is  the  proper 
action  against  a  municipality  which  neglects  to  make 
a  sufficient  assessment  to  meet  the  cost  of  an  improve- 
ment, do  not  apply  and  we  need  not  discuss  or  distin- 
guish them.  We  think  the  $5,251.18  must  be  added  to 
the  $979.97  admitted  and  be  considered  a  part  of  the 
fund  liable  for  the  obligations  belonging  to  the  plaintiff. 

We  are  brought  also  by  these  considerations  to  an- 
other contested  question  in  the  case,  viz.:  Whether, 
even  conceding  that  $5,251.18  should  be  on  this  **  abate- 
ment'' account  considered  as  in  the  fund  liable  to 
plaintiff,  interest  on  the  said  $5,251.18  should  be  cred- 
ited to  said  fund  and  made  a  part  of  it.  The  appellee 
puts  forward  several  theories  on  which  it  is  said  that 
the  city  should  be  liable  for  such  interest,  and  the  trial 
court,  it  is  said  by  appellee,  calculated  interest  on  the 
amount  in  question  at  the  rate  of  six  per  cent,  per 
annum  for  ten  years,  and  added  it  to  the  fund  to  be 
held  liable.  This  calculation  is  also  the  one  adopted 
by  the  appellee  as  the  proper  one  to  be  made,  and  in 
accordance  therewith  he  claims  as  interest,  to  be  added 
on  this  account  to  the  fund,  $3,150.70. 

The  appellant,  on  the  other  hand,  argues  that  a 
municipality  is  not  liable  for  interest  in  any  event, 
except  by  express  agreement,  unless  the  money  on 
which  it  is  charged  is  both  wrongfully  obtained  and 
illegally  withheld,  and  that  in  the  present  case,  what- 
ever may  be  concluded  as  to  its  being  **  wrongfully 
withheld''  after  demand  was  made  for  it,  or  whatever 
may  be  said  as  to  its  having  been  ** obtained"  at  all, 
it  was  confessedly  not  ** wrongfully"  obtained.  There- 
fore, it  is  said,  the  city  should  not  be  in  any  event 
charged  with  this  interest  or  any  part  of  it.  To  these 
propositions  are  cited:  Vider  v.  City  of  Chicago,  164 
111.  354;  City  of  Peoria  v.  Construction  Co.,  169  111. 
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36;  City  of  Danville  v.  Danville  Water  Co.,  180  Dl.  235. 

These  last  two  cases  do  use  the  words  in  relation 
to  the  obligation  of  municipalities  for  interest,  that 
they  are  not  chargeable  with  it  on  claims  against 
them,  except  where  there  is  an  express  agreement,  or 
where  **  money  is  wrongfully  obtained  and  illegally 
withheld  by  them,''  but  we  think  that  too  much  em- 
phasis should  not  be  placed  on  the  conjunction,  and 
that  the  true  meaning  of  the  opinions  is  that  munici- 
palities are  liable  for  interest  in  three  cases — ^where 
there  is  an  express  agreement,  where  money  has  been 
'* wrongfully  obtained"  by  them,  and  where  money  is 
** illegally  withheld"  by  them.  This  accords  with  the 
more  precise  statement  in  Vider  v.  City  of  Chicago, 
supra,  where  it  is  said  that  **The  conclusion  to  be 
drawn  from  these  decisions  is  that  counties"  (munici- 
pal corporations)  **do  not  pay  interest  on  their  con- 
tracts, except  in  pursuance  of  an  express  agreement 
to  do  so,  but  that  in  actions  originating  in  torts  they 
are  liable  to  the  same  extent  as  private  persons." 

The  word  torts  may  here  be  properly  read  as  mean- 
ing tortious  or  illegal  acts.  It  is  evidently  not  a  form 
of  suit  that  is  referred  to,  but  the  character  of  the 
act,  and  whether  it  is  wrongful  or  not.  In  this  case 
the  depletion  of  the  fund  was  a  wrongful  act,  and  the 
amounts  so  previously  refunded  to  property  owners 
were  illegally  withheld  from  its  lirue  owner,  when,  ac- 
cording to  the  stipulation  of  facts,  ^*at  the  date  of 
the  matuBity  of  each  of  said  vouchers,  bonds  and  cou- 
pons he  demanded  that  they  pay  said  voucher,  bonds 
and  coupons,"  and  it  **f ailed  and  refused  to  pay  the 
same." 

Moreover,  the  .cases  cited  are  not  quite  analogous 
to  the  one  at  bar.  The  obligations,  the  amount  of 
which  is  sought  to  be  recovered  here,  do  bear  interest 
by  their  terms,  and  so  far  as  they  evidence  a  contract 
of  the  city  at  all  they  show  that  the  city  was  bound 
in  its  capacity  as  an  *  instrumentality"  to  conserve 
the  fund  collected  to  pay  them. 

YoL  OXXZVIII  22 
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We  think  that  interest  on  a  proper  basis  is  charge- 
able to  the  city,  to  be  credited  to  the  fund,  but  it  is 
our  opinion  that  too  much  interest  is  claimed  by  the 
appellee. 

The  interest  is  calculated  by  him  from  January  1, 
1897,  to  January  1,  1907,  but  the  ** abatements''  are 
said  by  the  statement  of  facts  to  have  been  made 
'^during  the  years  1896  and  1897,''  and  by  Exhibit 
D,  annexed  thereto,  they  seem  all  to  have  been  made 
in  1897.  Therefore  the  calculation  of  interest  for 
ten  years  is  a  calculation  in  any  event  for  a  part  of 
a  year  too  much.  But  this  is  not  all  that  should  be 
considered,  for  the  abatements  seem  by  Exhibit  D,  al- 
though all  made  in  1897,  to  have  been  distributed 
through  each  instalment — that  is,  a  ** refund"  of  $87.21 
has  no  date,  but  abatement  certificates  were  evidently 
given  in  1897  for  $721.27  on  the  first  instalment  and 
$740.45  on  each  of  the  other  six.  That  is,  abatement 
orders  of  $721.27  were  given  for  the  instalment  pay- 
able in  1897  and  $740.45  on  each  of  the  instalments 
payable  respectively  in  1898,  1899,  1900,  1901,  1902 
and  1903. 

The  plaintiff  holds  a  voucher  for  $5,325.56,  which 
was  payable  out  of  the  first  instalment,  but  not  until 
July  24,  1899 ;  coupons  to  the  amount  of  $720,  payable 
out  of  the  fifth  instalment,  due  December  31,  1901; 
coupons  payable  out  of  the  sixth  instalment  to  the 
amount  of  $936,  due  December  31,  1901,  and  to  the 
amount  of  $936,  due  December  31,  1902 ;  coupons  pay- 
able out  of  the  seventh  instalment  to  the  amount  of 
$936,  due  December  31,  1901,  $936  due  December  31, 
1902,  and  $936  due  December  31,  1903.  He  also  holds 
bonds  which  were  payable  out  of  the  fourth  instal- 
ment to  the  amount  of  $11,200,  due  December  31,  1903, 
and  which  were  then  entirely  unpaid;  bonds  which 
were  payable  out  of  the  fifth  instalment,  to  the  amount 
of  $12,000,  due  December  31,  1901,  and  then  entirely 
unpaid ;  bonds  which  were  payable  out  of  the  sixth  in- 
stalment, to  the  amount  of  $15,600,  due  December  31, 
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1902,  and  then  entirely  unpaid ;  and  bonds  which  were 
payable  out  of  the  seventh  instalment,  to  the  amount 
of  $15,600,  due  December  31,  1903,  and  then  entirely 
unpaid. 

This  leaves  $120  in  coupons  due  December  31,  1901, 
according  to  Exhibit  A,  unaccounted  for,  but  as  they 
cannot  be  placed  from  the  data  in  the  record,  they 
must  be  disregarded  in  this  statement.  From  this 
statement  it  appears  that,  so  far  as  the  record  shows, 
the  appellee  had  claims  on  the  fund  on  the  following 
respective  dates  for  the  following  respective  sums  only, 
out  of  the  respective  instalments : 

From  the  1st  instalment,    $5,325.56,  July  24, 1899 ; 

From  the  4th  instalment,    11,200,  Dec.  31, 1900 ; 

From  the  5th  instalment,    12,720,  Dec.  31, 1901 ; 

From  the  6th  instalment,        936,  Dec.  31, 1901 ; 

and  16,536,  Dec.  31, 1902; 

From  the  7th  instalment,         936,  Dec.  31, 1901 ; 

936,  Dec.  31, 1902; 

16,536,  Dec.  31, 1903. 

We  cannot  see  that  any  interest  should  begin  to  run 
in  favor  of  the  fund  on  account  of  these  abatements 
until  the  appellee  suffered  from  some  default  on  their 
account.  It  was  only  then  an  ** unlawful  withholding'^ 
began.  The  first  default  that  could  have  been  made 
was  when  the  voucher  for  $5,325.56  became  due  on 
July  24,  1S99,  and  then  as  it  was  payable  only  from 
the  first  instalment,  the  abatements  made  from  the 
other  instalments  did  not  concern  it.  It  is  true  that 
had  the  other  instalments  not  been  paid  by  the  prop- 
erty owners  before  they  became  due,  interest  on  them 
would  have  been  payable  annually,  but  the  property 
owner  had  a  right  to  pay  them  at  once  upon  the  con- 
firmation of  the  assessment,  and  the  very  theory  of 
the  appellee's  claim  is  that  he  did  pay  them  in  1897, 
and  immediately  received  a  refund.  We  think  the  first 
interest  credited  to  the  fund  should  be  on  $721.27,  from 
December  31,  1897,  to  February  4,  1907  (the  date  of 
the  judgment  appealed  from) — nearer  nine  years  than 
ten — ^and  that  it  should  be  computed  not  at  six  per 


340  Appellate  Coukts  of  Illinois. 

Vol.  138.]  City  of  Chicago  v.  Conway. 

cent.,  but  at  the  legal  rate  of  five  per  cent.  This 
would  amount  to  $327.97.  The  next  interest  that 
should  be  credited  should  begin  to  run  when  the  next 
default  is  shown,  which  was  on  December  31,  1900. 
Here  arises  a  question,  however,  as  to  what  amount 
the  interest  should  be  calculated  on.  Abatement  cer- 
tificates had  been  given  on  the  second,  third  and  fourth 
instalments,  amounting  in  the  aggregate  to  $2,221.35, 
but  of  this  amount  only  $740.45  was  of  the  fourth  in- 
stalment, from  which  the  default  in  $11,200  was  made 
on  December  31,  1900.  W^  think,  however,  that  as  in 
this  case  no  question  arises  between  different  owners 
of  bonds  payable  from  different  instalments,  that  the 
contractor  and  holder  of  all  the  obligations  on  the 
assessment  was  entitled  to  payment  from  the  fund  in 
full  before  any  part  of  it  would  belong  or  be  due  to 
any  other  person,  and  that  illegal  depletion  of  prior 
instalments,  therefore,  although  the  obligations  spe- 
cifically payable  from  those  instalments  have  been  met 
in  full,  should  render  the  city  chargeable  with  interest 
on  such  depletion  from  the  next  default. 

By  a  later  act  (May  9,  1901),  amending  the  act  con- 
cerning local  improvements,  of  June  14,  1897,  section 
86  of  the  latter  act,  which  treats  of  bonds  to  anticipate 
the  collection  of  the  second  and  subsequent  instalments, 
was  amended.  The  legislature  does  not  alter  anything 
material  in  the  section  as  it  stood,  except  the  rate  of 
interest  the  bonds  should  bear,  and  did  not  otherwise 
change  their  prescribed  form.  But  it  made  very  clear 
the  meaning  of  the  section  by  adding  thereto  these 
words : 

**  Provided,  nothing  herein  contained  shall  be  con- 
strued to  prevent  the  payment  of  any  voucher  or  bond 
out  of  an  instalment  having  a  surplus  to  its  credit 
other  than  the  one  against  which  the  same  is  issued, 
the  intent  and  meaning  thereof  being  that  in  case, 
from  any  cause,  the  instalment  against  which  such 
bond  or  voucher  is  drawn  has  not  suflScient  money  to 
the  credit  thereof  to  pay  the  same,  the  entire  amount 
of  the  assessment  or  any  instalment  thereof  may  be 
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applied  toward  the  payment  of  any  such  vouchers  or 
bonds  issued  against  the  assessment." 

This  was  a  legislative  construction  of  the  section 
in  the  sense  we  have  adopted. 

Interest  at  five  per  cent,  per  annum  on  $2,221.35, 
from  December  31,  1900,  to  February  4,  1907,  is 
$676.45.  There  was  nothing  due  from  the  fifth,  sixth  or 
seventh  instalments  until  December  31,  1901,  but  on 
that  date  sums  greater  than  the  abatements  made 
from  each  of  those  instalments  in  1897  were  due,  and 
we  think  interest  should  be  credited  to  the  fund  on 
$2,221.35,  from  December  31, 1901,  to  February  4, 1907, 
which  is  $565.08. 

The  aggregate  amount  to  be  added  to  the  fund  on 
account  of  these  unlaw/ul  abatements  is  not  $8,401.88, 
but  $6,820.39. 

The  third  and  last  item  concerning  which  there  is 
contention  is  thus  stated  in  the  stipulation  of  facts: 

*'0n  December  31,  1896,  out  of  the  money  which 
the  city  collected  from  the  property  owners  on  said 
special  assessment  as  aforesaid,  the  city,  by  its  then 
officers  in  charge  of  the  administration  of  special  as- 
sessments, transferred  from  said  special  assessment 
fund  warrant  22,344  the  sum  of  $4,353.11,  which  the. 
city  claimed  for  the  cost  of  engineering  and  superin- 
tendence and  the  cost  of  making  and  collecting  said 
assessment,  to  another  fund,  known  as  Fund  W.  The 
actual  cost  of  inspection  of  said  improvement,  $2,- 
453.50,  was  also  transferred  to  said  Fund  W,  making 
an  aggregate  of  $6,807.27  so  transferred.  Said  sum 
of  $6,807.27,  together  with  six  per  cent,  of  the  esti- 
mated cost  of  all  other  improvements  made  by  special 
assessment  during  the  year  1896  and  several  years 
prior  and  subsequent  to  said  year  were  merged  into 
said  Fund  W,  and  together  constituted  a  single  fund, 
from  which  were  paid  the  pay-rolls  of  the  special 
assessment  department  of  the  city  of  Chicago,  includ- 
ing the  pay-rolls  of  all  inspectors  and  engineers,  as 
well  as  the  accountants,  administrative  officers,  and 
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all  other  employes  of  said  department,  including  the 
expenses  of  making  and  collecting  the  assessments.  No 
account  was  kept  as  to  the  expense  of  making  or  col- 
lecting any  particular  special  assessment,  nor  of  the 
actual  cost  of  the  engineering  and  superintendence  of 
any  particular  special  assessment.  It  cannot  now  be 
ascertained  what  was  the  expense  to  the  city  of  Chi- 
cago of  the  engineering  and  superintendence,  making 
and  collecting  the  special  assessment  above  referred 
to,  nor  of  any  other  particular  assessment.  The 
amounts  thus  transferred  in  the  aggregate  to  *Fund 
W^  were  more  than  the  total  cost  of  administration 
of  the  special  assessment  department,  and  the  balance 
of  said  ^Fund  W  was  again  transferred  to  the  general 
fund  of  the  city  of  Chicago  and  used  for  general  cor- 
porate purposes.  ^^ 

^*0n  December  31,  1896,  the  city,  by  its  then  officers, 
also  transferred  from  said  special  assesgment  fund  the 
sum  of  $3,072.82,  and  credited  the  same  to  the  account 
of  its  sewer  department  and  used  said  sum  of  money, 
together  with  other  similar  sums  transferred  from 
other  special  assessment  funds,  in  the  payment  of  the 
expenses  of  said  sewer  department,  without  keeping 
any  account  of  the  particular  amounts  expended  by 
said  sewer  department  on  the  separate  and  particular 
special  assessment  improvements.  The  work  done  by 
the  sewer  department  consisted  in  constructing  catch 
basins  and  connecting  the  same  with  the  openings  in 
the  gutters  of  the  streets  so  improved  and  with  the 
sewers  in  said  streets  underneath  said  pavements,  so 
as  to  provide  for  taking  care  of  the  surface  waters 
on  said  streets,  but  the  special  assessment  ordinance 
in  the  case  in  question  contained  no  provision  for  the 
construction  or  adjustment  of  sewers  and  catch  basins, 
and  did  not  describe  or  refer  to  the  same  as  a  portion 
of  said  improvement.'' 

*^The  transfers  to  'Fund  W  and  to  the  sewer  de- 
partment as  aforesaid,  were  made  in  good  faith  and 
with  a  supposed  lawful  right  so  to  do.'' 
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"The  original  assessment  proceeding  above  referred 
to  w^as  reversed  on  writ  of  error  for  a  technical  de- 
fect in  the  improvement  ordinance  (Jacobs  v.  City 
of  Chicago,  178  HI.  560),  in  that  it  did  not  specify 
the  height  of  the  curb  with  relation  to  the  grade  of 
the  street.  Proceedings  were  thereafter  had  for  the 
confirmation  of  new  assessments,  and  in  said  proceed- 
ings it  was  adjudicated  by  the  County  Court  that  the 
city  could  not  include  in  the  new  special  assessment, 
or  collect  from  the  property  owners  as  part  of  the  cost 
of  the  improvement,  the  items  which  had  been  thus 
diverted  from  the  particular  special  assessment  fund 
'Warrant  No.  22344'  by  the  officers  of  the  city  of 
Chicago  for  the  alleged  expense  of  engineering,  etc., 
amounting  to  $4,353.77,  and  for  the  adjustment  of 
sewers,  gunounting  to  $3,072.82,  above  referred  to,  but 
that  the  said  item  for  inspection,  amounting  to  $2,- 
453.50,  could  be  and  was.  so  allowed;  and  the  said 
judgment  of  the  County  Court,  upon  appeal  to  the 
Supreme  Court  of  Illinois,  was  duly  affirmed,  the 
opinion  of  said  court  being  reported  in  the  case  of 
Gorton  v.  City  of  Chicago,  201  HI.  534." 

The  claim  of  the  appellee  as  to  this  item  is  that 
the  sums  of  $4,353.77  and  $3,072.82,  aggregating  $7,- 
246.59,  once  paid  by  the  property  owners  in  cash,  have 
been  unlawfully  diverted  from  the  trust  fund  in  the 
hands  of  the  city  belonging  to  him,  and  taken  by  the 
city  and  used  by  it  for  its  own  purposes,  and  that  this 
has  rendered  the  city  directly  liable  for  the  said  sums 
and  interest  thereon. 

Moreover,  it  is  urged  by  him  that  by  the  judicial 
determination  in  the  County  Court,  the  judgment  of 
which  was  affirmed  by  the  Supreme  Court,  that  the 
deficiency  made  by  the  use  of  these  sums  could  not 
be  made  up  by  a  supplemental  assessment,  there  has 
been,  in  effect,  an  adjudication  that  the  sums  in  ques- 
tion were  unlawfully  used  in  the  first  instance. 

The  contention  of  the  appellant  is  that  the  adjudica- 
tion in  the  County  Court  is  not  binding  in  this  case, 
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since  it  was  between  other  parties,  and  that  the  two 
items  were  necessary  and  legitimate  expenses  to  charge 
to  the  fund,  that  the  stipulation  of  facts  does  not  show 
any  improper  disbursement  of  them,  and  should  be 
strictly  construed.  But  if  the  fund  should  be  consid- 
ered as  depleted  by  these  amounts,  yet,  for  further 
reasons,  to  be  noticed  hereafter,  appellant  says  no 
interest  on  them  should  be  charged. 

As  to  the  principal  of  the  sums,  we  do  not  read 
the  stipulation  of  facts  as  do  appellant  *s  counsel.  A 
part  of  the  sum  in  which  it  is  claimed  the  fund  was 
depleted,  viz.:  $4,353.77,  was,  according  to  the  said 
stipulation,  transferred  on  the  books  of  the  city  to  a 
particular  fund — ^^Fund  W,'^  so  called — and  in  the 
first  place  that  fund  as  a  whole  was  used  for  many 
expenses  other  than  the  improvement  in  question,  of 
which  no  such  account  was  kept  that  the  expenses  con- 
nected with  this  special  assessment  and  improvement 
and  paid  from  it  can  be  ascertained.  Then  a  balance 
of  the  funds  in  the  aggregate  transferred  to  Fund  W 
were  transferred  to  the  general  fund  of  the  city  of 
Chicago  and  used  for  its  general  corporate  purposes. 
It  is  needless  to  say  that  a  trustee  cannot  thus  deal 
with  funds  in  its  hands  without  becoming  directly 
liable  for  them. 

As  to  the  $3,072.82  credited  to  the  sewer  fund,  it  is 
not  only  true,  according  to  the  stipulation,  that  the 
special  assessment  ordinance  involved  in  this  case  con- 
tained no  provision  for  the  construction  and  adjust- 
ment of  sewers  and  catch  basins,  and  did  not  describe 
or  refer  to  the  same  as  a  portion  of  said  improvement, 
but  also  that  the  appellant  used  said  sum  of  money, 
together  with  other  similar  sums  transferred  from 
other  special  assessment  funds,  in  the  payment  of 
the  expenses  of  said  sewer  department,  without  keep- 
ing any  account  of  the  particular  amounts  expended 
by  said  sewer  department  on  the  separate  and  particu- 
lar special  assessment  improvements. 

It  does  not  even  need  the  further  recitals  of  the 
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stipulation,  that  **  Proceedings  were  thereafter  had  for 
the  confirmation  of  new  assessments,  and  in  said  pro- 
ceedings it  was  adjudicated  by  the  County  Court  that 
the  city  could  not  include  in  the  new  special  assess- 
ment, or  collect  from  the  property  owners,  as  part  of 
the  cost  of  the  improvement,  the  items  which  had  been 
thus  diverted  from  the  particular  special  assessment 
fund  'Warrant  No.  22,344'  by  the  officers  of  the  city  of 
Chicago,  for  the  alleged  expense  of  engineering,  etc., 
amounting  to  $3,072.82,  above  referred  to,''  to  bring 
us  to  the  conclusion  that  these  sums  w^^e  diverted 
from  the  trust  fund  in  question  here,  and  that  the  city 
should  be  charged  directly  with  them  in  this  proceed- 
ing. It  does  not  matter  whether  the  decision  of  the 
Coimty  Court  is  an  adjudication  for  us  of  this  ques- 
tion. It  certainly  decided  the  question  before  it  as 
we  should  have  expected  it  to  do. 

Seven  thousand,  two  hundred  and  forty-six  dollars 
and  fifty-nine  cents  must  be  added  to  the  amount  for 
which  the  city  is  to  be  held  chargeable  on  account  of 
the  principal  of  these  last  items.  Under  the  rule  which 
we  have  declared,  as  to  the  charge  of  interest^  we  think 
the  city  is  properly  accountable  for  it  on  this  item 
also. 

The  counsel  for  appellant  contend  to  the  contrary, 
not  only  on  the  grounds  on  which  they  object  to  the 
allowance  of  interest  on  the  abatement  orders — 
grounds  which  we  have  hereinbefore  disposed  of — but 
because,  they  say,  that  at  most  if  the  transfer  to  other 
funds  of  this  amount  was  illegal,  it  could  be  but  a  mat- 
ter of  bookkeeping,  and  that  as  the  city  had  the  money, 
in  one  fund  or  the  other,  it  cannot  be  said  to  have 
made  way  with  or  converted  it. 

To  allow  the  force  of  this  argument  to  the  full  ex- 
tent claimed  for  it  by  counsel,  would  be  unwarrantably 
to  give  to  the  city  the  benefit  of  its  own  wrong.  It,  by 
its  action,  debited  money  on  a  particular  date  (Decem- 
ber 31,  1906)  from  a  trust  fund,  and  credited  it  to 
non-trust  funds,  from  which  it  proceeded  to  pay  cor- 
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porate  liabilities  not  properly  chargeable  to  the  spe- 
cific trust  fund.  It  was  a  notification  to  all  concerned 
of  the  diversion  of  the  money,  which  in  the  case  of 
an  individual  trustee  would  charge  him  with  interest 
from  that  date.  It  is  an  argument  not  without  force, 
to  say  that  the  $7,246.59  was  on  that  date  of  Decem- 
ber 31,  1896,  *^ wrongfully  obtained"  by  the  city,  and 
should  from  that  date  bear  interest.  We  do  not  wish 
to  place  our  decision  on  that  ground,  however,  and 
there  is  no  showing  in  the  stipulation  of  facts  of  the 
dates  when  this  money  was  expended  by  the  city  for 
unauthorized  purposes,  and  it  cannot  be  said  to  have 
been  *  illegally  withheld'*  because  of  its  wrongful 
transfer  on  the  city's  books,  imtil  there  was  a  default 
and  demand  in  connection  with  the  obligations  on  tha 
trust  fund.  The  sums  belonged  to  the  first  instalment, 
and  the  first  default  shown  by  the  record  here  was 
in  the  sum  of  $5,325.56  on  July  24,  1899. 

From  the  moment  that  this  payment  was  refused, 
that  amount,  at  least,  was  ** illegally  withheld."  The 
next  default  was  on  $11,200,  December  31,  1900.  Our 
decision  is  that  the  city,  on  this  portion  of  the  fund, 
is  chargeable  with  interest  at  five  per  cent,  on  $5,325.56 
from  July  24,  1899,  to  February  4,  1907,  and  on  $1,- 
921.03  from  December  31,  1900,  to  February  4,  1907. 
These  items  of  interest  are  $2,005.20  and  $585.37  re- 
spectively, which,  added  to  $7,246.59,  make  $9,837.16, 
The  amount  for  which  we  hold  the  city  chargeable  to 
the  trust  fund  involved  is  therefore  the  sum  of  $979.97, 
$6,820.39  and  $9,837.16— in  the  aggregate  $17,637.42, 
and  for  this  sum  we  think  the  city  was  answerable  in 
this  suit  and  under  the  stipulation  on  which  it  was 
tried  as  for  money  had  and  received.  Its  payment  will 
not  extinguish,  except  pro  tanto,  the  outstanding  obli- 
gations on  the  fund,  for  the  tenth  clause  of  the  stipu- 
lation is:  **This  suit  merely  involves  the  plaintiff's 
claims  against  the  city  for  paj^ment  of  said  vouchers, 
bonds  and  coupons,  on  account  of  the  city's  action  in 
taking  from  and  charging  against  the  moneys  collected 
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by  it  through  said  special  assessment  proceeding  the 
sums  of  money  above  referred  to  in  paragraphs  three 
and  four  hereof  (i.  e.,  the  transfers  to  Fund  W  and  the 
Sewer  Fund),  in  allowing  abatements  to  property  own- 
ers as  stated  in  paragraph  five  hereof,  and  in  bidding 
in  certain  property  at  tax  sale,  as  stated  in  paragraph 
seven  hereof,  and  is  not  to  be  considered  as  affecting 
any  other  rights  or  causes  of  action  which  the  plaintiff 
may  have  or  become  entitled  to.** 

The  amount  for  which  the  plaintiff  was  given  judg- 
ment below  was  based  on  two  computations,  as  we  have 
indicated.  The  one  which  fixed  the  amount  for  which 
the  city  was  answerable  to  the  trust  fund,  we  have 
shown,  we  think,  was  too  much.  That  which  fixed  the 
amount  due  to  the  plaintiff  on  the  obligations  held 
by  him,  we  think  also  too  much,  despite  the  stipulation 
as  to  its  correctness,  in  that  the  interest  on  a  voucher 
which  bore  no  interest  on  its  face  has  been  calculated 
at  six  per  cent,  after  maturity,  five  per  cent,  being 
the  proper  rate;  because  the  same  rate,  excessive  by 
one  per  cent.,  has  been  used  in  calculating  interest  on 
overdue  coupons  which  provided  for  no  rate  on  their 
face;  and  because  interest,  according  to  Exhibit  A, 
was,  in  computing  the  amount  of  the  judgment,  plainly 
compounded  from  October  31, 1906,  to  January  3, 1907. 
But  this  is  not  material  in  our  decision,  because  the 
amount  computed  to  be  due  on  the  said  obligations, 
after  making  all  such  allowances,  would  very  consid- 
erably exceed  the  sum  for  which  we  hold  the  city 
chargeable. 

If  the  plaintiff  will,  within  ten  days,  remit  on  the 
judgment  of  the  Circuit  Court  the  sum  of  $2^538.75,  we 
will  affirm  the  same,  and  the  balance  will,  of  course, 
draw  interest  from  its  date  below.  If  not,  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Affirmed  on  remittitur. 

January  13, 1908,  order  of  January  13,  1908,  vacated 
by  consent. 

January  20,  1908,  reversed  and  judgment  here  for 
$18,475,  in  favor  of  appellee. 
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People,  for  use  of  Meyer  Abrahams,  t»  Henry  Peek 

et  aL 

Gen.  No.  13,565. 

Constable — when  not  liable  upon  official  bond.  A  constable 
who  releases  a  levy,  receiving  money  to  cover  the  amount  of  the  exe- 
cution, and  who  makes  an  agreement  that  such  money  is  held  sub- 
ject to  the  disposition  of  the  "matter"  according  to  law,  is  not  liable 
to  return  such  money  to  the  defendant  in  the  execution,  after  an 
appeal  has  been  taken  which  is  not  prosecuted  with  effect 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  John  Gibbons,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term.  1907.  AfQrmed. 
Opinion  filed  January  13,  1908. 

B.  M.  Shaffneb,  for  appellant. 
Blum  &  Blum,  for  appellees. 

Mr.  Justice  Brown  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  of  nil  capiat  and 
for  costs  against  the  plaintiff  by  the  Circuit  Court  in 
an  action  originally  brought  by  the  appellant  against 
the  appellees  before  a  justice  of  the  peace,  from  whom 
it  was  removed  by  appeal  to  the  Circuit  Court  and 
submitted  to  the  court  without  a  jury,  resulting  in  the 
judgment  above  noted. 

The  facts  are  these :  One  Bernstein  and  one  Wolf, 
doing  business  as  A.  Bernstein  &  Co.,  on  March  7, 
1904,  recovered  judgment  against  one  D.  Izen  for  $146 
and  some  costs,  before  Justice  Sabath,  and  on  the 
same  day  an  execution  was  issued  on  that  judgment 
by  the  justice  and  placed  for  service  in  the  hands  of 
Henry  Peck,  a  constable  in  and  for  Cook  county.  The 
judgment  was  in  an  action  of  replevin  where  the  goods 
were  not  found,  and  on  being  demanded  were  not 
turned  over  to  the  oflScer. 

The  execution  given  to  Peck  was  immediately  taken 
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by  him  to  the  store  of  Mr.  Izen,  who  was  a  dealer  in 
second-hand  fnmitnre. 

The  testimony  of  Peck  and  Jacob  Bernstein  as  most 
favorable  to  the  defendant,  for  whom  the  Circuit 
Court  rendered  the  judgment  which  is  attacked,  must 
be  taken  as  controlling  by  us  if  there  be  any  conflict 
between  it  and  the  testimony  of  the  witnesses  for  the 
plaintiff  as  to  what  took  place  there.  Peck's  testimony 
is  that  he  found  at  the  store  Mrs.  Izen  and  two  chil- 
dren; that  a  young  lady  appeared  from  above,  and 
claimed  that  the  goods  in  the  store  belonged  to  her 
father,  Meyer  Abrahams;  that  shortly  afterward  Mr. 
Izen  came  in;  that  the  constable  Peck  then  made  a 
levy,  taking  an  inventory  of  certain  chattels  that  he 
selected  to  levy  on,  and  indorsing  it  on  the  execution, 
of  which  he  gave  a  copy  to  Izen.  The  property  so 
specified  was  a  quantity  of  furniture.  Then  the  con- 
stable, who  had  taken  a  man  along  to  act  as  custodian, 
prepared  some  written  authority  for  the  custodian  to 
act  under.  At  this  point  Meyer  Abrahams  came  in 
and  asserted  his  ownership,  saying,  '*You  can't  take 
anything  in  this  place.  Everything  is  mine.  This  is 
my  house  and  I  am  the  owner  of  the  store. '  Mr.  Izen 
is  only  running  it."  Peck  refused  to  take  any  notice 
of  this  claim.  Abrahams  suggested  that  Izen  was 
going  to  appeal  the  case,  but  Peck  answered,  *'I  don't 
know  what  he  is  going  to  do.  I  am  here  to  make  a 
levy — either  take  the  goods  out  or  leave  the  custodian 
all  night."  Then  Abrahams  suggested  that  he  would 
furnish  the  money.  Peck  said,  ''That  is  all  I  want.'* 
Abrahams  said,  ''How  much  is  it?"  Peck  replied, 
"In  the  neighborhood  of  $160  with  costs." 

Abrahams  asked  Peck  if  he  would  return  the  money 
if  the  case  was  appealed.  Peck  replied,  "I  don't  know 
anything  about  that.  I  cannot  release  the  levy  as  a 
constable,  but  I  shall  go  over  to  the  plaintiff  and  state 
the  matter  to  him." 

Then,  according  to  Peck,  he  did  go  to  Bernstein, 
senior,  leaving  his  custodian  in  the  store.    Eeceiving 
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authority  to  release  the  levy  on  the  payment  of  money, 
he  went  to  the  place  of  business  of  Meyer  Abrahams^ 
son,  near  by,  where  Meyer  Abrahams  was  waiting  for 
him,  he  having  left  Izen's  store  with  Peck.  To  Meyer 
Abrahams,  Peck  said:  '*The  only  thing  I  can  do  is, 
if  you  pay  the  money  I  will  give  you  a  receipt.  If 
Mr.  Izen  will  settle  up  the  judgment  or  anybody  else, 
you  will  probably  get  your  money  back.  But  this 
thing  has  got  to  be  settled  according  to  law.'*  Mr. 
Abrahams  gave  Peck  $160,  and  received  from  Peck 
this  receipt: 

**  Chicago,  March  7, 1904. 

Received  from  Meyer  Abrahams  one  hundred  and 
sixty  dollars,  to  be  as  security  in  the  execution  of  A. 
Bernstein  &  Company  v.  D.  Izen,  same  amount  to  be 
returned  to  the  above  if  said  Izen  or  his  agents  settle 
the  within  mentioned  execution  or  otherwise  dispose 
of  the  matter  according  to  law. 

Witness,  E.  Abrahams. 

Heney  Peck.** 

The  next  day  Constable  Peck  turned  the  execution, 
with  the  following  return  on  it,  into  Justice  Sabath, 
with  the  $160,  and  has  since  not  seen  the  money  or  any 
part  of  it. 

*'By  virtue  of  the  within,  I  have  this  day  levied  on 
the  following  personal  property  of  the  within  named 
defendant:  6  Springs;  5  Couches;  2  Ice  Boxes;  15 
Beds ;  2  Cupboards ;  Couch ;  5  Stoves ;  14  Beds ;  2  Side- 
boards; 28  Chairs;  5  Parlor  Suits;  lot  of  Oil  Cloth;  4 
dozen  Tables;  1  Couch.  By  direction  of  plaintiff  I 
have  taken  from  Meyer  Abrahams  $160.00  to  be  as 
security  and  released  said  levy  and  I  have  paid  said 
money  in  Court  this  8th  day  of  March,  1904. 

Henry  Peck, 
Constable.** 

On  the  twenty-eighth  day  of  March,  1904,  Izen  ap- 
pealed the  case  in  which  the  execution  had  been  is- 
sued, to  the  Circuit  Court,  and  an  appeal  bond  was 
filed  in  the  Circuit  Court  by  him,  with  one  Levi  Ler- 
mau  as  surety.    The  appeal  was  dismissed  by  the  Cir- 
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cnit  Court  December  21,  1904,  the  appellant  ^s  counsel 
says  because  ''the  bondsman  had  sold  his  property;*' 
the  appellee's  counsel  says  because  *'of  a  failure  by 
appellant  to  comply  with  a  rule  to  file  a  good  bond.*' 
We  may  accept  the  latter  statement  as  accurate  in  any 
event,  as  that  is  the  only  way  in  which  the  result  could 
have  followed  the  fact  asserted  in  the  former  one. 
Otherwise  than  by  the  constable's  receiving  the  $160 
above  set  forth,  the  plaintiff  in  the  execution  has  never 
received  anything  on  the  judgment. 

After  the  appeal  was  taken  Meyer  Abrahams  de- 
manded his  money  back  from  Peck  and  Justice  Sab- 
ath.  He  did  not  get  it,  and  brought  the  present  suit 
in  the  name  of  the  The  People  (for  his  use)  against 
Peck  and  the  sureties  on  his  oflBcial  bond,  who  were 
Barbara  Sabath  and  Max  Skudera.  Skudera  was 
never  served  and  never  appeared  either  before  the 
justice  or  in  the  Circuit  Court. 

The  justice  before  whom  the  suit  was  originally 
brought  entered  judgment  against  Henry  Peck  and 
Barbara  Sabath  for  $160  and  costs.  After  the  appeal 
to  the  Circuit  Court  the  appeal  was  once  dismissed  for 
want  of  prosecution  (December  5,  1904).  This  judg- 
ment of  dismissal  against  the  appellant  was  reversed 
on  error  by  the  Branch  Appellate  Court  February  20, 
1906,  and  the  cause  was  redocketed  in  the  Circuit 
Court,  where  it  was  tried  with  the  result  first  above 
indicated. 

From  that  judgment  this  appeal  has  been  taken  to 
this  court  and  various  assignments  of  error  made. 

We  think  the  foregoing  statement  shows  clearly  that 
there  is  no  foundation  for  any  action  on  the  con- 
stable's bond.  The  constable  has  done  nothing  to  ren- 
der his  sureties  liable.  The  receipt  given  shows  what 
the  agreement  was.  The  money  was  to  remain  as 
security  for  the  execution  debt.  If  the  execution  were 
paid,  or  if  *'the  matter" — that  is,  evidently,  the  al- 
leged indebtedness — should  be  otherwise  ''disposed  of 
according  to  law,"  the  money  was  to  be  returned; 
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otherwise  not.  The  constable  took  the  money  and 
made  this  agreement  at  the  instance  of  Abrahams  him- 
self. He  turned  the  money  into  court.  Here  was  no 
shadow  of  a  violation  of  his  official  duty  rendering  his 
bondsmen  liable.  But  we  cannot  see  that  he  is  even 
personally  liable.  The  money  was  security  for  the  set- 
tlement of  the  execution  or  the  disposition  **of  the 
matter^'  according  to  law.  If,  as  we  think,  ''the  mat- 
ter" was  the  alleged  indebtedness  for  which  execution 
had  issued,  it  was  no  ''disposition"  of  it  "according 
to  law,"  to  merely  take  an  appeal  and  file  a  bond 
which  proved  insufficient  and  allow  the  appeal  to  be 
dismissed  for  failure  to  file  a  sufficient  one. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Chicago  &  Eastern  Illinois  Railroad  Company  t.  Henry 
Ades  Fowler,  Adminstrator. 

Gen.  No.  13,5S1. 

1.  Verdict — when  in  action  hy  death  caused  by  alleged  wrongful 
act  cannot  he  held  excessive.  There  Is  no  criterion,  except  the  limit 
of  recovery  authorized  by  the  statute,  by  which  the  courts  can  Judge 
of  the  excessiveness  of  a  verdict  for  the  death  of  a  boy,  mentaUy  and 
physically  healthy,  with  his  life  before  him. 

2.  Pebemptoet  instruction — what  does  not  justify  giving  of.  A 
peremptory  instruction  should  not  be  given  even  if  the  greater 
weight  of  the  evidence  does  not  sustain  the  allegations  of  the  plaint- 
iff's declaration. 

S.  Instruction — upon  measure  of  damages  in  action  for  death 
caused  by  alleged  wrongful  act,  approved.  An  instruction  upon  this 
subject  as  follows  is  approved: 

"If  you  find  a  verdict  in  favor  of  the  plaintiff,  you  are  not  con- 
fined in  assessing  the  damages  to  the  pecuniary  value,  if  any,  of  the 
services  of  the  deceased  child  to  his  next  of  kin  until  he  would 
have  arrived  at  the  age  of  twenty-one,  but  the  jury  may  consider  the 
pecuniary  benefit,  if  any,  which  the  next  of  kin  might  have  derived 
from  said  deceased  at  any  age  of  his  life,  had  he  not  been  killed." 

4.  Instruction — when  upon  preponderance  of  evidence  not  erro^ 
neous.  An  instruction  upon  this  subject  is  not  erroneous  whicli 
tells  the  Jury  that  if  they  believe  the  evidence  bearing  upon  the 


Chicago— First  District— A.  D.  1908.    353 

Chicago  A  Eastern  Illinois  R.  R.  Co.  v.  Fowler. 

plaintiff's  case  preponderated  In  his  favor  although  l>ut  slightly,  it 
vould  be  sufficient  to  warrant  a  verdict  in  his  favor. 

5.  iNSTBUcnoN — when  upon  contributory  negligence,  not  erro* 
neons.  An  instruction  upon  the  subject  of  contributory  negligence 
given  in  an  action  brought  for  death  of  a  minor  caused  by  alleged 
wrongful  act  is  not  erroneous  which  omits  the  word  "experience." 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  City  Court  of  Chicago  Heights;  the  Hon.  I^omeb  Abbott, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1907. 
Affirmed.    Opinion  filed  January  13,  1908. 

Statement  by  the  Court,  This  is  an  appeal  from  a 
judgment  of  the  City  Court  of  Chicago  Heights 
against  the  appellant,  defendant  there,  and  in  favor 
of  the  appellee,  plaintiff  there,  for  $4,500  for  causing 
the  death  of  the  plaintiff  ^s  intestate.  The  judgnaent 
was  given  on  the  verdict  of  a  jury  after  a  motion  for 
a  new  trial  and  a  motion  in  arrest  of  judgment  had 
been  overruled. 

The  assignments  of  error  in  this  court  which  are  ar- 
gued attack  the  refusal  of  the  trial  court  to  take  the 
case  from  the  jury  by  peremptory  instruction,  and  its 
refusal  to  grant  a  new  trial  because  of  the  excessive- 
ness  of  the  verdict,  and  alleged  that  incorrect  instruc- 
tions were  given  and  correct  ones  were  refused.  Six 
instructions  given  at  the  request  of  the  plaintiff  are 
by  the  assignments  of  error  alleged  to  be  erroneous, 
and  the  refusal  of  each  of  five  tendered  by  the  defend- 
ant is  said  to  be  also  erroneous.  But  the  argument  is 
confined  to  four  of  those  given  and  two  of  those  re- 
fused. They  will  be  discussed  in  the  opinion  follow- 
ing. 

The  pleadings  in  the  case  consist  of  a  declaration  in 
four  counts,  and  the  plea  of  the  general  issue  thereto. 
The  first  count  of  the  declaration  alleges  that  on 
February  1,  1906,  at  the  city  of  Chicago  Heights,  in 
Cook  county,  the  defendant  was  operating  a  steam 
railway,  and  by  itg  servants  driving  a  locomotive  en- 
gine and  cars  along  said  railway  and  a  certain  public 
highway  known  as  Twenty-sixth  street,  and  while  the 
Vol  oxxxnii  ss 
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plaintiff's  intestate  was  in  the  exercise  of  ordinary- 
care  for  his  own  safety,  and  was  rightfully  on  said 
highway,  the  defendant,  through  the  carelessness  and 
negligence  of  its  servants,  ''so  carelessly,  recklessly 
and  unskillfully  managed  the  said  locomotive  engine 
and  cars  thereto  attached  that  the  same  ran  and  struck 
with  great  force  and  violence  upon  and  against  the 
said  Cordie  L.  Wall,  whereby  he  was  then  and  there 
killed/' 

The  proper  averments  of  kinship  of  the  beneficiaries 
of  the  action  and  the  official  character  of  the  plaintiff 
follow. 

The  second  count  alleges  the  negligence  of  the  de- 
fendant to  have  been  that  it  operated  a  railroad  and 
drove  a  locomotive  engine  across  Twenty-sixth  street 
in  the  city  of  Chicago  Heights,  and  that,  *'in  so  do- 
ing no  steam  whistle  placed  on  said  locomotive  was 
sounded  at  a  distance  of  at  least  eighty  rods  and  con- 
tinuously sounded  until  said  crossing  was  reached,  nor 
was  any  bell  of  at  least  thirty  pounds'  weight  rung 
continuously  from  such  distance  until  the  crossing  was 
passed,  but  therein  the  defendant  wholly  failed  and 
made  default,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided." 

The  third  count  alleges  that  the  negligence  of  the 
defendant  caused  the  view  of  the  approaching  train 
to  be  obstructed  by  allowing  and  permitting  a  large 
number  of  freight  cars  to  stand  along  and  upon  the 
south  side  of  the  Twenty-sixth  street  crossing  close 
to  the  railroad  track  upon  which  the  locomotive  was 
approaching  from  the  south,  whereby  the  said  Cordie 
L.  Wall  was  hindered  and  prevented  from  seeing,  hear- 
ing or  knowing  of  the  approach  of  said  train. 

The  fourth  count  alleges  that  while  Wall,  in  the 
exercise  of  ordinary  care  for  his  own  safety,  was  right- 
fully on  the  highway,  the  defendant  company  negli- 
gently caused  and  permitted  a  large  number  of  freight 
cars  to  stand  close  to  and  upon  the  south  side  of 
Twenty  sixth  street,  which  obstructed  the  view  and  pre- 
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vented  Wall  from  seeing  or  knowing  of  the  approach 
of  a  train  which  the  defendant  was  driving  northward 
at  the  crossing,  and  yet,  knowing  that  the  crossing 
was  obstmcted,  the  defendant  negligently  drove  said 
train  "along  in  a  northerly  direction  along  and  upon 
the  sonth-bound  track  close  to  the  said  cars  which 
obstructed  the  view  of  the  approaching  train,  and  that 
by  reason  and  in  consequence  of  said  negligence,  the 
locomotive  ran  down  Wall  and  killed  him.^* 

CAiiHouisr,  Lytord  &  Shbeak,  for  appellant;  E.  H. 
Senepp,  of  counseh 

B.  J,  Wellman,  for  appellee. 

Mb.  Jtjsticb  Bbown  delivered  the  opinion  of  the 
court. 

It  is  urged  with  some  insistence  under  the  first  point 
of  appellant  ^s  brief  that  this  case  should  have  been 
taken  from  the  jury  because,  **the  greater  weight  of 
the  evidence  did  not  sustain  the  allegations  of  negli- 
gence contained  in  the  plaintiff's  declaration,  but  on 
the  contrary  showed  negligence  on  the  part  of  plaint- 
iff's intestate,  causing  his  death.'' 

If  the  premise  were  correct,  and  if  the  greater 
weight  of  the  evidence  had  been  in  effect  as  appellant 
states  it,  the  conclusion  would  not  follow.  This  would 
not  have  justified  the  court  in  taking  the  case  from 
the  jury  by  a  peremptory  instruction.  It  has  been 
held  repeatedly  that  the  true  rule  concerning  such 
peremptory  instructions  is,  that  to  justify  them  there 
must  be  an  entire  want  of  evidence  tending  to  sup- 
port a  verdict  for  the  plaintiff. 

Woodman  v.  Illinois  Trust  &  Savings  Bank,  211  HI. 
578,  contains  a  full  discussion  of  this  matter,  with 
quotations  from  previous  cases  in  point. 

It  can  hardly  be  seriously  claimed  in  this  case  that 
there  is  no  evidence  tending  to  support  a  verdict  for 
the  plaintiff.    We  have,  however,  in  this  court  in  such 
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cases  the  duty  to  weigh  the  evidence  and  if  it  clearly 
and  manifestly  preponderates  for  the  defendant,  so 
that  we  can  say  that  the  verdict  is  against  the  evi- 
dence, it  may  become  our  duty  to  reverse  a  judgment 
rendered  on  a  verdict,  not  because  the  jury  should 
have  been  peremptorily  instructed,  but  because  the 
trial  court  should  have  set  aside  the  verdict  and 
granted  a  new  trial. 

This  is  not,  however,  a  case  in  which  this  seems  to 
us  to  be  our  duty.  In  our  opinion,  both  the  question 
of  the  alleged  negligence  of  the  defendant  and  of  the 
alleged  contributory  negligence  of  the  plaintiff  were 
proper  ones  for  the  jury  on  the  evidence,  under  proper 
instructions,  and  its  decision  on  them  was  not,  in  con- 
sideration of  the  evidence,  unreasonable  or  strange. 

The  facts  briefly  stated  were  these :  Cordie  L.  Wall 
w&s  a  boy  twelve  years  old  at  the  time  of  his  death. 
He  was  a  boy  of  good  habits  and  character  and  mental 
ability.  He  lived  with  his  parents  in  the  first  house 
east  of  the  tracks  on  Twenty-sixth  street,  in  the  city 
of  Chicago  Heights.  The  tracks  in  question  were  the 
tracks  of  the  defendant,  the  Chicago  &  Eastern  Illi- 
nois Railroad  Company.  There  were  six  of  them 
crossing  Twenty-sixth  street  and  running  north  and 
south.    Twenty-sixth  street  runs  east  and  west. 

On  February  1,  1906,  between  eight  and  nine  o^clock 
in  the  morning.  Wall  was  walking  east  on  Twenty- 
sixth  street,  and  had  crossed  the  first,  second  and 
third  tracks,  counting  from  the  west,  when  he  was 
struck  by  a  train  of  three  box  freight  cars  and  an 
engine  backing  down  the  fourth  track,  and  killed. 

The  engine  was  headed  south  and  was  south  of  the 
cars,  but  the  whole  train  was  running  or  backing 
northward,  and  the  boy  was  struck  first  by  the  last 
or  northerly  car,  and  knocked  down,  and  the  cars  and 
engine  passed  over  his  body  two  car  lengths  to  the 
north. 

The  first,  second  and  third  tracks  were  switch  and 
storage  tracks ;  the  fourth  track,  on  which  the  boy  was 
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killed,  was  the  main  south-bound  track  of  the  defend- 
ant, although  this  cut  of  cars  and  engines  was  then 
running  north  on  it.  The  next  or  fifth  track  was  the 
main  north-bound  track  of  the  defendant.  The  sixth 
or  most  easterly  track  was  a  switch  track.  There  was 
a  sidewalk  on  the  south  side  of  Twenty-sixth  street, 
west  of  the  tracks,  but  it  did  not  cross  the  tracks.  A 
sixteen  foot  plank  roadway  was  laid  in  the  middle 
of  the  street.  The  street  was  sixty  feet  wide.  The 
boy  was  struck  at  or  near  the  north  line  of  the  plank- 
ing. There  were  cars  standing  on  the  north  of  Twenty- 
sixth  street  on  the  three  west  tracks,  even  with  the 
north  line  of  the  street.  On  the  south  half  of  the 
street  there  were  cars  standing  on  all  three  of  these 
tracks,  and  a  line  of  cars  extended  south  from  them 
for  a  considerable  distance,  at  least  four  or  five 
hundred  feet.  On  the  westernmost  track  it  would  ap- 
pear the  cars  stood  even  with  the  south  line  of  the 
plank  crossing;  on  the  next  or  second  track,  the  line  of 
cars  extended  for  some  little  distance  onto  the  planks ; 
and  on  the  third  track,  the  one  next  to  the  main  south- 
bound track  on  which  the  boy  was  killed,  they  extended 
to  the  very  middle  of  the  plank  roadway;  the  most 
northerly  car  on  that  track,  and  indeed  all  of  the  cars 
standing  on  the  street,  were  box  cars.  The  six  tracks 
were  all  on  a  hundred  foot  right  of  way  of  the  de- 
fendant, and  the  distance  between  the  east  rail  of  one 
track  and  the  west  rail  of  another  was  between  eight 
and  ten  feet.  The  tracks  were  standard  gauge,  four 
feet  eight  and  one-half  inches.  Box  cars  extend  over 
the  rails  on  which  they  stand  for  some  distance  on 
each  side. 

The  boy,  when  struck  by  this  train  moving  north- 
ward, was  on  a  **dog  trot,''  and  his  head  was  turned 
northward  or  northeast,  which  was  the  way  he  would 
naturally  look  for  a  train  approaching  on  the  main 
south-bound  track. 

There  was  positive  testimony  of  a  disinterested  wit- 
ness, employed  by  another  railroad,  who  saw  the  ac- 
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cident,  that  there  was  no  whistle  sounded  and  no  bell 
ringing  on  the  train  that  ran  the  boy  down,  before  the 
accident,  and  there  was  testimony  of  other  witnesses 
strongly  tending  to  confirm  this.  This  was  denied  by 
still  other  witnesses,  who  swore  a  bell  was  ringing, 
but  the  question  was  for  the  jury. 

So  too  was  the  speed  at  which  the  train  was  moving. 
Two  witnesses  at  least  fixed  it  at  ten  miles  an  hour. 
Others  said  it  was  not  running  more  than  three  to 
five  miles  an  hour.  It  is  extremely  diflScult  to  gauge 
the  speed  of  a  running  train  at  a  transient  glance.  It 
was  for  the  jury  to  say  who  did  it  most  successfully 
and  testified  most  accurately,  if  they  deemed  the  speed 
of  the  train  an  essential  factor  in  the  determination 
of  the  cause. 

In  any  event  it  was  also  for  them  to  say  whether  the 
position  in  which  the  defendant  had  placed  the  cars  on 
the  three  westerly  tracks  and  especially  on  the  track 
next  west  of  the  south-bound  track,  coupled  with  the 
backing  of  a  train  up  across  the  crossing,  without  a 
stop,  on  a  traqk  usually  devoted  to  south-bound  trains, 
was  not  negligence. 

So  too,  was  the  question  of  contributory  negligence 
on  the  part  of  the  deceased  for  the  jury. 

Counsel  for  defendant,  in  their  elaborate  argument, 
correctly  state  the  law  when  they  say  '*It  is  the  duty 
of  the  court,  where  the  facts  proven  are  such  that  all 
reasonable  minds  must  agree,  that  plaintiff  or  his  in- 
testate has  been  guilty  of  negligence  contributing  to 
his  injury,"  to  instruct  the  jury  to  find  for  the  defend- 
ant." It  is  only  necessary  for  us,  however,  to  say 
that  we  do  not  consider  this  by  any  means  such  a  case. 

Nor  if  a  verdict  was  to  be  returned  for  the  plaintiff, 
can  we  say  that  the  one  rendered  was  excessive. 

There  is  no  criterion  except  the  limit  of  recovery 
authorized  by  the  statute  by  which  we  can  judge  the 
excessiveness  of  a  verdict  for  the  death  of  a  boy 
mentally  and  physically  healthy,  with  his  life  before 
him.     To  this  doctrine  we  are  committed.     Cicero  & 
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Proviso  St  By.  Co.  v.  Boyd,  95  111.  App.  514;  United 
States  Brewing  Co.  v.  Stoltenberg,  113  111.  App.  435; 
Chicago  City  By.  v.  Strong,  129  111.  App.  511.    . 

If,  therefore,  the  instructions  under  which  this  case 
was  tried  fairly  and  properly  stated  the  law,  we  see 
no  reason  for  disturbing  the  judgment.  Careful  con- 
sideration of  those  which  are  objected  to  by  appellant 
has  failed  to  show  us  wherein  they  were  erroneous. 

The  instruction  on  the  measure  of  damages  as  fol- 
lows: *'If  you  find  a  verdict  in  favor  of  the  plaintiff, 
yon  are  not  confined  in  assessing  the  damages  to  the 
pecimiary  value,  if  any,  of  the  services  of  the  deceased 
child  to  his  next  of  kin  until  he  would  have  arrived 
at  the  age  of  twenty-one,  but  the  jury  may  consider 
the  pecuniary  benefit,  if  any,  which  the  next  of  kin 
might  have  derived  from  said  deceased  at  any  age  of 
bis  life,  had  he  not  been  killed" — ^was  expressly  ap- 
proved in  United  States  Brewing  Company  v.  Stolten- 
berg, 211  111.  531,  and  we  do  not  think  that  in  a  case 
of  this  character  for  the  death  of  a  minor  before  his 
wage-earning  capacity  was  known,  there  has  been  any- 
thing ever  said  by  the  Supreme  Court  in  any  different 
sense.  Moreover,  at  the  request  of  the  defendant,  the 
jury  were  instructed  that  in  considering  the  damages, 
if  they  found  the  defendant  guilty,  they  should  dis- 
miss from  their  minds  all  consideration  of  grief, 
sorrow  and  mental  affliction  of  the  relatives  of  the  de- 
ceased, and  all  feelings  of  personal  sympathy  and  con- 
sider only  the  pecuniary  injury.  Sorrow  or  grief  for 
the  deceased,  they  were  told,  or  any  pain  caused  to 
the  next  of  kin  "by  the  manner  of  his  death,  was  not  to 
be  considered  by  the  jury,  nor  could  any  recovery  be 
had  for  the  bereavement  of  the  next  of  kin,  or  for  the 
pain  and  suffering  caused  deceased  or  his  surviving 
kindred,  but  that  under  the  law,  the  pecuniary  value 
of  the  life  of  the  deceased  to  the  next  of  kin  left  sur- 
viving was  all  for  which  damages  could  be  assessed. 

We  think  the  jury  were  fully  and  correctly  in- 
structed as  to  the  measure  of  damages. 

An  instruction  on  the  preponderance  of  evidence, 
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which  told  the  jury  that  if  they  believed  the  evidence 
bearing  on  the  plaintiff's  case  preponderated  in  his 
favor,  although  but  slightly,  it  would  be  sufficient  to 
warrant  a  verdict  in  his  favor,  is  objected  to,  and 
counsel  quote  from  the  opinion  of  this  court  in  0  'Don- 
nell  V.  Armour  Curled  Hair  Works,  111  111.  App.  516, 
in  which,  speaking  by  Mr.  Justice  Adams,  the  court 
said  the  instruction  was  '* obnoxious  to  criticism," 
and  that  its  refusal  was  not  error. 

We  have,  however,  never  reversed  a  case  because  it 
was  given,  and  since  the  statement  by  this  court  in  the 
O'Donnell  case,  have  often  declined  to  do  so.  The 
Supreme  Court  has  several  times  declared  it  not  er- 
roneous, and  in  Chicago  City  Ky.  Co.  v.  Fennimore, 
199  111.  9,  declared  it  to  be  subject  to  no  valid  objec- 
tion. See  Libby,  McNeill  &  Libby  v.  Kearney,  124  111. 
App.  339,  and  Hanchett  v.  Haas,  219  111.  548,  and 
cases  therein  cited. 

We  find  no  error  in  the  instructions  given  at  the 
plaintiff's  request,  and  complained  of  by  the  defendant 
because  they  do  not  explicitly  mention  the  '*  experi- 
ence" of  the  deceased  boy  as  affecting  the  question 
of  contributory  negligence.  It  is  sufficient  for  us  to 
say  that  the  reference  to  'Mike  circumstances  and  like 
surroundings,''  supplies  the  defect,  if  there  would 
otherwise  be  such  a  one  in  the  instructions  as  counsel 
argue.  In  connection  with  the  other  instructions  given 
they  correctly  and  fully  stated  the  law. 

Nor  do  we  think  there  was  error  in  refusing  either 
of  the  instructions,  the  refusal  of  which  is  complained 
of  in  argument.  Applied  to  the  circumstances  of  this 
case,  it  seems  to  us  they  would  have  been  misleading. 
We  think  the  trial  judge  was  right  in  rejecting  them. 
Those  instructions  that  he  did  give  at  the  defendant's 
instance  fully  and  fairly  presented  the  question  of  the 
care  of  the  deceased  for  his  own  safety  to  the  jury. 

We  see  no  error  in  the  proceedings  or  the  judgment 
in  this  cause,  and  the  judgment  of  the  City  Court  of 
Chicago  Heights  is  affirmed. 

Affirmed. 
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Banlel  P.  Selbert  y.  Thomas  Grace. 
Gen.  No.  13,327. 

1.  Delitkbt — when  acceptance  of,  will  he  pretumed.  Held,  under 
the  facts  of  this  case,  that  acceptance  of  delivery  of  a  lease  will  be 
inferred. 

2.  Landlobd  and  tenant — what  instrument  constitutes  lease.  The 
words  "agree  to  let"  mean  exactly  the  same  as  the  word  "let/'  and 
unless  there  is  something  in  the  instrument  in  which  they  are  em- 
ployed to  show  that  a  present  demise  is  not  in  contemplation,  such 
instrument  will  be  construed  as  a  lease. 

3.  Landlord  and  tenant — power  of  executor  with  respect  to  lease. 
The  executor  of  a  lessee  has  no  authority  to  surrender  a  term  and 
take  another  lease  in  his  own  name;  where  after  the  death  of  the 
lessee  the  executor  takes  possession  of  the  demised  premises  and 
pays  the  rent,  he  is  deemed  to  have  held  such  possession  under  the 
lease  as  executor  de  son  tort.  Payments  of  rent  made  by  him  imply 
no  new  letting. 

Fbeeican,  J.,  dissenting. 

Forcible  entry  and  detainer.  Appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1906.  Reversed. 
Opinion  filed  January  14,  1908. 

Statement  by  the  Court.  This  is  an  appeal  by  the 
defendant  from  a  judgment  in  forcible  detainer  for 
the  possession  of  the  store  room  1259  Garfield  boule- 
vard, Chicago.  The  suit  was  begun  before  a  justice 
of  the  peace,  taken  to  the  Circuit  Court  by  appeal  and 
there  tried  by  the  court  without  a  jury. 

In  March,  1904,  Walter  Gr.  Seibert  purchased  of  one 
Krauthoflf  a  drug  store  then  in  said  store  room,  and 
took  possession  thereof.  A  short  time  afterwards 
plaintiff  executed  the  following  written  instrument, 
designated  in  the  bill  ef  exceptions  as  ** Defendant's 
Exhibit  A.'' 

**I,  Thomas  Grace,  agree  to  rent  to  Walter  G.  Sei- 
bert, my  store  room,  No.  1259  W.  Garfield  boulevard, 
for  five  years  from  the  1st  day  of  May,  1904,  the  first 
year  at  $55.00  per  month,  the  next  four  years  at  $60.00 
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per  month,  with  the  privilege  of  three  years  more  at 
not  over  $70.00  per  month. 

I  also  agree  to  pay  all  water  taxes  and  plate  glass 
insurance,  except  for- faucet  for  fountain,  and  to  heat 
building  with  steam. 

Thomas  Grace.'* 

The  evidence  shows  that  this  instrument  was  written 
by  defendant,  the  brother  of  Walter  G.  Seibert,  in  the 
presence  of  plaintiff  and  Walter  G.  Seibert;  that  it 
was  then  signed  by  plaintiff  at  the  request  of  Walter 
G.  Seibert  and  handed  to  defendant.  Walter  G.  Sei- 
bert carried  on  said  drug  store  in  said  store  room  until 
April  7,  1904,  when  he  was  killed.  Defendant  con- 
tinued to  keep  said  drug  store  after  his  brother's 
death  and  sell  the  goods  left  therein  by  Walter  G. 
Seibert  at  his  death.  He  paid  to  plaintiff  from  May 
1,  1904,  to  May  1,  1905,  rent  at  $55  per  month,  and 
the  plaintiff  accepted  the  same.  May  15,  1905,  he 
handed  plaintiff  a  check  for  $55  for  the  May  rent  and 
plaintiff  said  that  was  not  right,  that  according  to  the 
lease  the  rent  was  $60  per  month  for  the  second  year. 
Defendant  then  gave  plaintiff  $5  in  currency  and  also 
paid  plaintiff  $3  for  the  water  tax  for  the  faucet  at 
the  soda  fountain,  and  said  to  plaintiff :  *  *  Then  I  guess 
you  have  decided  that  the  old  lease  is  all  right,"  and 
plaintiff  said,  **AVhy,  of  course,  it  is.''  From  that 
time  until  March  1,  1906,  defendant  paid  plaintiff  rent 
at  $60  per  month.  March  1,  1906,  plaintiff  gave  de- 
fendant a  notice  in  writing  that  his  tenancy  of  said 
store  room  would  terminate  March  31,  1906.  It  was 
conceded  that  all  rent  due  by  the  term  of  said  written 
instrument  up  to  the  time  of  the  giving  of  said  notice 
was  paid,  and  that  installments  thereafter  falling  due 
were  tendered. 

WicKETT,  Meier  &  Booth,  for  appellant;  D.  S. 
Wegg,  of  counsel. 

Alexander  Sulmvan  and  Frank  L.  Krietb,  for  ap- 
pellee. 
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Mr.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court. 

From  the  fact  that  the  written  instrnment,  **Ex. 
A/'  was  executed  by  plaintiff  at  the  request  of  Walter 
G.  Seibert  and  delivered  to  defendant  by  plaintiff  in 
the  presence  of  Walter  G.  Seibert,  the  acceptance  of 
the  instrument  by  Walter  G.  Seibert  may  be  inferred. 
1  Taylor  Land,  and  Ten.  sec.  167. 

In  Eigdon  v.  Conley,  141  111.  565,  it  was  held  that 
where  an  instrument  in  writing  purporting  to  be  a 
contract  between  two  parties  is  executed  by  one  party 
and  delivered  to  the  other  and  accepted  by  him  as  the 
contract  between  the  two  contracting  parties,  it  is 
binding  on  both,  though  not  executed  by  the  party  to 
whom  it  is  delivered  and  by  whom  it  is  so  accepted. 

We  think  that  under  the  evidence  in  this  case  said 
instrument  must  be  regarded  as  binding  upon  Walter 
G.  Seibert  and  giving  the  same  effect  as  would  be. 
given  to  it  if  he  had  accepted  it  in  writing.  The  ques- 
tion whether  said  instrument  is  a  lease  or  only  an 
agreement  for  a  lease  depends  upon  the  intention  of 
the  parties  to  be  collected  from  the  whole  instrument. 
The  form  of  expression,  *'I  agree  to  let  or  rent  or 
lease/'  is  far  from  decisive  upon  this  question.  The 
words,  **  agree  to  lef  have  been  held  to  mean  ex- 
actly the  same  thing  as  the  word  **let'*  unless  there 
is  something  in  the  instrument  to  show  that  a  present 
demise  could  not  have  been  in  the  contemplation  of 
the  parties.  Doe  v.  Benjamin,  9  Ad.  &  Ell.,  644.  The 
test  seems  to  be  that  if  the  instrument  leaves  nothing 
incomplete  and  there  is  nothing  in  it  to  show  that 
another  or  more  formal  document  was  contemplated 
it  operates  as  a  present  demise.  1  Taylor  Land.  & 
Ten.,  sees.  37,  38,  39;  Kabbley  v.  Worcester  Gas  Co., 
102  Mass.  329. 

The  majority  of  the  court  are  of  the  opinion  that 
the  instrument  in  question  is  a  lease  and  not  an  agree- 
ment for  a  lease.  It  creates  a  term  beginning  May  1, 
1904,  for  a  definite  term  at  a  definite  rental.    It  pro- 
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vides  for  the  payment  of  the  water  taxes  and  for  the 
heating  of  the  building.  It  leaves  nothing  incomplete, 
nor  is  there  anything  in  the  instrument  to  show  that 
another  or  more  formal  instrument  was  contem- 
plated. 

It  is  no  objection  that  the  term  was  to  commence  in 
future.  **It  is  a  familiar  rule  that  a  lease  may  create 
a  term  to  commence  in  futuro.*^  Weed  v.  Crocker,  13 
Gray  219. 

The  contention  of  appellee  in  substance  is,  that  from 
the  payment  of  rent  monthly  by  defendant  to  plaintiff 
a  letting  for  month  to  month  is  implied,  and  that  such 
tenancy  was  terminated  by  the  thirty  days'  notice 
given  to  defendant  by  plaintiff.  The  original  letting 
in  this  case  was,  as  we  have  held,  by  lease  in  writing 
for  a  term  of  five  years  from  March  1,  1904,  at  a 
rental  of  $55  per  month  for  the  first  year  and  $60 
per  month  the  next  four  years.  From  the  payment 
of  rent  monthly  a  letting  from  month  to  month  will 
not  be  implied  where  the  letting  was  for  a  longer  term 
upon  monthly  payments.  McKinney  v.  Peck,  28  111. 
174.  A  letting  from  month  to  month  cannot  therefore 
be  implied  from  the  payment  of  rent  monthly  in  this 
case,  unless  in  some  manner  the  written  lease  had 
been  canceled  or  the  term  thereby  created  determined. 

The  defendant  carried  on  the  business  in  which  Wal- 
ter G.  Seibert  was  engaged  at  the  time  of  his  death, 
and  thereby  became  his  executor  de  son  tort.  11  En.  & 
Am.  Encyc.  of  Law,  1346 ;  Keith  v.  Perks,  4  New  Bruns. 
552.  He  was  liable  to  the  plaintiff  as  such  executor  de 
son  tort  as  the  executor  de  jure  of  Walter  G.  Seibert 
would  have  been  liable  for  the  rent  reserved  in  the 
lease  to  the  extent  of  the  assets  that  came  into  his 
hands.  He  became  liable  to  the  plaintiff  personally 
for  such  rent  by  taking  possession  of  the  demised 
premises,  as  an  executor  de  jure  of  Walter  G.  Seibert 
would  have  become  liable  personally  by  such  taking 
possession.  He  as  such  executor  de  son  tort  was  sub- 
ject to  all  the  liabilities  and  disabilities  of  an  executor. 
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No  act  of  his  could  lawfully  change  the  right  of  Wal- 
ter G.  Seibert 's  estate  to  the  lease  granted  him  by 
plaintiflf.  By  the  death  of  Walter  G.  Seibert  the  lease- 
hold interest  thereby  created  became  part  of  his  per- 
sonal estate.  An  executor  cannot  surrender  a  term 
and  take  another  lease  in  his  own  name.  Keating  v. 
Condon,  68  Pa.  S.  75. 

In  this  case  there  was  no  surrender  by  the  defendant 
nor  new  lease  taken  by  him.  He  took  possession  of  the 
demised  premises,  but  the  lease  thereof  to  Walter  G. 
Seibert  was  in  full  force  and  he  must  be  held  to  have 
taken  possession  under  the  lease  as  executor  de  son 
tort.  He  paid  rent  from  month  to  month  for  twenty- 
two  months,  but  he  paid  the  precise  amount  of  rent 
reserved  by  the  lease.  He  was  liable  as  executor  de 
son  tort  to  the  plaintiff  for  the  rent  so  paid,  and  such 
payments  must,  under  the  evidence,  be  held  payments 
by  him  as  executor  de  son  tort  of  the  rent  reserved 
in  the  lease.  From  such  payments  no  new  letting  by 
the  plaintiff  to  him  from  month  to  month  can  be  im- 
plied. 

The  conclusion  reached  by  the  majority  of  the  court 
from  the  evidence  in  this  record  is  that  said  lease . 
from  plaintiff  to  Walter  G.  Seibert  was  in  force  when 
this  suit  was  brought,  and  the  term  thereby  created 
outstanding  and  undetermined,  and  that  the  plaintiff 
was  not  then  entitled  to  the  possession  of  the  premises 
in  said  lease  and  in  the  complaint  herein  described. 

The  judgment  of  the  Circuit  Court  will  therefore  be 
reversed  with  a  finding  of  facts,  but  the  cause  will  not 
be  remanded. 

Reversed  with  finding  of  facts. 

Mr.  Justice  Fbeeman,  dissenting. 
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Mary  A.  Belaney  y.  Baniel  O'Connor,  Executor. 
Oen.  No.  13,558. 

1.  Accounting— toTicn  properly  awarded.  Held,  under  the  allega- 
tions of  the  bill  in  this  case,  that  it  was  appropriate  to  award  an 
accounting  as  between  the  original  complainant  and  the  estate  of 
her  deceased  husband. 

2.  Appeal — when  decree  final  for  purposes  of.  Held,  that  the 
decree  entered  in  this  cause,  awarding  an  accounting,  was  final  and 
not  interlocutory. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term.  1907.  Afilrmed.  Opinion  filed 
January  14,  1908.    Rehearing  denied  January  28,  1908. 

GBOKaB  V.  McIntyke,  for  appellant. 
Burton  &  Kannally,  for  appellee. 

Mb.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  an  order  dismissing  a  peti- 
.tion  filed  by  appellant  in  a  certain  canse  in  equity  in 
which  she  was  one  of  the  defendants.  An  order  was 
made  in  said  cause  October  2,  1906,  giving  leave  to 
file  a  petition  instanter  and  ordering  **the  complain- 
ant, Daniel  O'Connor,  executor  of  the  estate  of  Anne 
dowry,  deceased,  to  answer  the  same  in  ten  days.*' 
October  3d  the  petition  -^^as  filed.  October  12th  the 
motion  of  complainant  to  strike  the  petition  from  the 
files  was  set  for  hearing  and  the  time  to  answer  ex- 
tended ten  days.  October  18th  the  order  that  the  peti- 
tion be  stricken  from  the  files  was  entered. 

The  transcript  of  record  filed  in  this  court  is  certi- 
fied to  be  a  complete  transcript  of  the  record  from  and 
including  October  2,  1906,  in  a  **  certain  cause  lately 
pending  in  said  court  in  chancery  between  Daniel 
O'Connor,  executor,  etc.,  complainant,  and  Ellen  L. 
dowry  et  al.,  defendants."    The  clerk  copied  into  said 


Chicago— FiBST  District— A.  D.  1908.    367 

Delaney  v.  O'Connor. 

transcript  the  petition  which  had  been  stricken  from 
the  files.  It  is  also  set  forth  in  full  in  the  certificate 
of  evidence  taken  on  the  hearing  of  said  motion.  The 
certificate  of  evidence  states  that  on  the  hearing  of 
said  motion,  complainant's  solicitor  *'read  from  the 
records  in  this  cause  as  follows,"  and  then  follow  ex- 
tracts from  papers  filed  and  orders  made  in  said  cause 
from  1886  to  1897.  No  one  of  said  papers  ox  orders 
was  oflFered  in  evidence.  No  one  of  them  is  set  forth 
in  full  in  the  certificate  of  evidence. 

From  the  petition  it  appears  that  appellant  is  one 
of  the  four  daughters  of  Jeremiah  Clowry,  deceased, 
and  that  said  children  are  the  only  surviving  benefi- 
ciaries of  a  trust  created  by  his  will,  the  nature  of 
which  does  not  appear;  that  December  18,  1879,  there 
was  an  accounting  between  the  trustees  under  said  will 
and  Anne  Clowry,  the  mother  of  complainant,  by 
which  it  was  found  that  $3,045.76  was  due  from  the 
trust  estate  to  her. 

The  suit  in  which  the  petition  was  filed  was  begun 
by  a  bill  filed  by  Anne  Clowry  against  appellant  and 
her  sisters  June  28,  1885.  It  appears  from  the  peti- 
tion that  the  complainant  in  the  bill  had  collected  rents 
for  the  trust  estate  and  had  claims  against  said  estate 
for  services  and  disbursements  for  the  maintenance 
and  education  of  the  children  of  said  Jeremiah  Clowry. 
The  petition  avers  that  petitioner  and  her  sister  Ellen 
entered  their  appearance  in  said  cause,  and,  failing  to 
plead  or  answer,  *'a  decree  pro  confesso  was  entered 
against  them  February  9,  1886,  and  there  was  a  refer- 
ence to  a  master  in  chancery  for  an  accounting;  that 
pursuant  to  the  terms  and  provisions  of  said  decree 
an  accounting  was  had  and  stated  before  said  master, 
and  that  by  his  report  said  master  found  due  to 
said  Anne  Clowry,  complainant  herein,  on  the  first 
day  of  June,  A.  D.  1887,  the  sum  of  $7,682.22  for  dis- 
bursements and  services  to  said  estate  previous  to  Feb- 
ruary 9,  1886,  and  interest  thereon  to  June  1, 1887,  and 
that  said  report  was  on  the  5th  day  of  October,  1889, 
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duly  approved  and  affirmed  by  this  court,  and  that  in 
and  by  an  interloctutory  decree  of  said  last  mentioned 
date  the  court  found  and  decreed  said  sum  to.  be  due 
to  said  Anne  Clowry  from  said  estate,  with  interest 
thereon  at  the  rate  of  six  per  cent,  per  annum  from 
June  1, 1887.'* 

Anne  Clowry  was  appointed  trustee  of  the  estate 
of  Jeremiah  Clowry  by  said  decree. 

The  petition  further  avers  that  May  7,  1890,  peti- 
tioner and  the  other  defendants  filed  in  said  cause  a 
petition  for  the  removal  of  Anne  Clowry  as  trustee; 
that  Anne  Clowry  answered  the  petition  and  was 
ordered  to  file  a  report  '*of  her  acts  and  doings  since 
said  last  accounting,"  which  report  was  also  referred 
to  a  master,  who  made  a  report  that  there  was  due 
to  her  from  said  estate  on  some  day  not  stated  in  the 
petition  the  sum  of  $8,987.55;  that  January  14,  1892, 
the  court  confirmed  the  report  and  decreed  that  said 
sum  was  due  from  said  estate  to  said  Anne  Clowry, 
decreed  her  removal. as  trustee,  *'and  ordered  her  to 
further  account  to  the  date  of  her  removal;  that  on 
said  last  accounting  the  court  found  that  she  was  in- 
debted to  the  estate  of  Jeremiah  Clowry  in  the  sum  of 
$1,177.05,  and  a  further  decretal  order  was  entered 
reducing  the  decree  of  January  14,  1892,  to  the  sum 
of  $7,810.50;  that  thereafter,  on  September  15,  1897, 
a  further  interlocutory  decree  was  entered  in  this 
cause,  finding  that  a  certain  sum  of  $2,000,  which  had 
been  included  in  each  of  the  previous  decrees  hereto- 
fore mentioned,  had  not  been  applied  by  said  Anne 
Clowry  as  was  intended,  and  said  sum  was  deducted 
from  the  amount  previously  found  due,  and  it  was  de- 
creed that  there  was  due  her  on  September  15,  1897, 
the  sum  of  $5,810.50  with  interest.'* 

The  petition  further  avers  that  the  trustees,  in  the 
settlement  made  with  Anne  Clowry  December  18, 1879, 
made  to  her  improper  allowances;  that  the  master  in 
his  report  of  the  amount  due  her  from  said  estate 
February  9,  1886,  began  with  the  amount  found  due 
on  said  settlement  of  1879,  and  also  made  to  her  im- 
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proper  allowances  and  failed  to  make  against  her 
proper  charges,  and  that  the  decree  entered  October 
5, 1889,  finding  that  the  sum  of  $7,682.22  was  due  Anne 
Clowry  from  said  estate  February  9,  1886,  was  there- 
fore erroneous ;  that  the  master,  in  taking  the  account 
in  1892,  improperly  credited  Anne  Clowry  with  said 
sum  of  $7,682.22  and  interest  thereon  from  February 
9,  1886,  and  the  decree  of  January  14,  1892,  which 
found  that  there  was  due  her  from  said  estate  $8,987.55, 
and  ordered  her  to  further  account  to  the  date  of  her 
removal,  was  therefore  erroneous,  and  that  the  decree 
entered  upon  such  further  accounting  reducing  the 
decree  of  January  14,  1892,  to  $7,810.55,  was  for  the 
same  reason  erroneous;  '*that  every  decree  and  order 
entered  in  this  cause  respecting  the  money  alleged  to 
be  due  to  said  Anne  Clowry,  and  the  payment  of  same, 
is  based  upon  the  decree  of  October  5,  1889,  and  said 
decrees  and  orders  would  not  have  been  entered  by 
this  court  if  the  true  facts  regarding  said  original  hear- 
ing before  the  master  had  been  known  to  this  honorable 
court,  and  each  and  every  decree  and  order  entered 
by  this  court  under  said  circumstances  is  erroneous 
and  unjust  to  your  petitioner  and  the  other  defend- 
ants mentioned." 

The  petition  further  avers  that  Anne  Clowry  died 
October  18,  1901,  and  by  her  will  gave  to  each  of  her 
daughters  only  the  sum  of  one  dollar;  that  petitioner 
and  her  sister  filed  a  bill  to  contest  said  will  Novem- 
ber 17,  1903,  more  than  one  year  after  the  probate 
of  the  will,  and  for  that  reason  their  bill  was  dis- 
missed. 

All  of  the  improper  allowances  alleged  in  the  peti- 
tion to  have  been  made  to  Anne  Clowry,  and  all  of 
the  failures  to  make  against  her  proper  charges,  were, 
the  petition  alleges,  so  made  in  the  account  taken  by 
the  master  July  1,  1887,  of  the  amount  due  Anne 
Clowry  from  said  estate  February  9,  1886,  which  re- 
port of  the  master  on  such  accounting  was  approved 
by  a  decree  entered  in  the  cause  October  5,  1889. 

YoL  OXXXYIIl  24 
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The  bill  discloses  a  proper  case  for  an  accounting 
between  Anne  Clowry  and  the  estate  of  her  deceased 
husband.  There  were  mutual  accounts  between  her 
and  the  trust  estate;  in  her  favor  for  moneys  ex- 
pended for  the  care  and  education  of  the  children  of 
Jeremiah  Clowry ;  in  favor  of  the  estate  for  rents  and 
profits  of  property  of  the  estate  in  her  possession. 
The  relations  of  the  parties  also  made  such  an  account- 
ing under  the  direction  of  a  court  of  equity  proper. 

The  decree  of  October  5,  1889,  decreed  that  there 
was  due  to  her  from  said  estate  upon  such  accounting 
February  6, 1886,  $7,682.22.  That  decree  was  a  decree 
in  a  bill  for  an  accounting  with  the  trust  estate  to 
which  all  the  beneficiaries  were  made  defendants,  and 
clearly  was  a  final  decree. 

The  fact  that  the  bill  was  also  a  bill  for  the  appoint- 
ment of  a  new  trustee  of  the  estate  of  Jeremiah  Clowry 
does  not  affect  the  nature  or  effect  of  the  decree  upon 
such  accounting. 

We  are  also  of  the  opinion  that  the  decree  entered 
upon  the  accounting  between  Anne  Clowry  and  the 
estate  after  her  removal  as  trustee  was  also  not  inter- 
locutory, but  final.  The  question  upon  such  accounting 
was  as  to  the  state  of  the  account  between  her  and  the 
estate.  The  account  thus  settled  and  adjudicated  was 
a  final,  not  a  current,  account.  Petitioner  and  the 
other  beneficiaries  were  parties  to  the  suit ;  they  had  a 
right  to  contest  the  claim  of  their  mother  before  the 
master  and  before  the  court  and  the  right  to  appeal. 

The  question  of  the  amount  due  from  the  trust  estate 
to  Anne  Clowry  personally  and  as  trustee  was,  by  the 
decree,  finally  adjudicated.  This  is  apparent,  unless  it 
be  held  that  the  settlement  by  the  decree  of  a  court  of 
chancery  of  the  fimal  account  of  a  trustee  after  removal 
is  a  mere  idle  ceremony  not  binding  on  the  parties 
thereto. 

It  does  not  appear  what  proceedings  were  had  when 
the  order  of  September.  15,  1897,  was  entered  modify- 
ing the  decree  of  January  14,  1892.    It  may  have  been 
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a  consent  order,  and,  if  not,  the  making  of  that  order 
cannot  affect  the  right  of  the  court  further  to  modify 
the  decree.  It  is  immaterial  that  the  petition  avers 
that  each  decree  in  the  cause  was  interlocutory.  The 
right  to  relief  depends  upon  the  facts  stated  in  the  peti- 
tion, not  upon  the  statement  of  mere  conclusions  of  the 
pleader. 

Seventeen  years  af t6r  the  decree  was  entered  upon 
the  accounting  between  Anne  Clowry  personally  and  the 
estate  of  her  deceased  husband;  fourteen  years  after 
her  removal  as  trustee  and  the  entering  of  a  decree 
approving  her  accounts  as  trustee  up  to  the  date  of  her 
removal  and  decreeing  that  a  certain  sum  was  then  due 
her  from  the  trust  estate,  the  petition  in  this  case  was 
filed. 

We  think  that  the  Circuit  Court  had  then  no  author- 
ity to  vacate  or  modify,  upon  petition,  any  of  the 
orders  or  decrees  thereby  sought  to  be  vacated  or 
modified,  and  the  order  dismissing  the  petition  will 
be  affirmed. 

Order  a^rmed. 


John  Chwala  y.  Margaret  Herbert. 
Gen.  No.  1S,5»8. 

1.  Tbiait— power  of  trial  court  to  postpone.  The  conduct  of  trials, 
as  to  permitting  delay,  is  left  to  the  sound  discretion  of  the  trial 
court,  and  unless  an  abuse  of  discretion  appears,  the  action  of  the 
trial  court  in  refusing  to  postpone  the  examination  of  a  witness  will 
not  constitute  ground  for  reversal. 

2.  TsiAL — when  action  of  court  in  refusing  to  postpone,  not  sulh 
ject  to  review.  The  action  of  the  trial  court  in  denying  leave  to  post- 
pone the  examination  of  a  witness  is  not  subject  to  review  where  it 
does  not  appear  what  the  party  seeking  to  call  such  witness  exi>ected 
to  prove  by  him. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Oeoboe  A.  Dufut,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1907. 
AfBrmed.    Opinion  filed  January  14,  1908. 
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Fbedebick  K.  Wabnb,  for  appellant;  Josiah  Bubn- 
HAMy  of  counseL 

Leb,  Leb  &  SoHuoHAEDT,  foF  appellee. 

Mb.  PBEsmiNa  Jtjstiob  Bakbb  delivered  the  opinion 
of  the  court. 

In  an  action  on  the  case  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  by  plaintiff 
through  the  negligence  of  the  driver  of  a  delivery 
wagon  of  the  defendant,  plaintiff  had  a  judgment  for 
$350,  and  the  defendant  appealed. 

Plaintiff,  tliennine  years  of  age,  started  to  cross  Gar- 
field avenue  from  a  point  a  few  feet  west  of  the  north- 
west comer  of  Clark  street  and  Garfield  avenue.  The 
delivery  wagon  of  the  defendant,  coming  from  the 
north  on  the  west  side  of  Clark  street,  turned  west  into 
Garfield  avenue  and  struck  plaintiff,  inflicting  the  in- 
juries complained  of. 

During  the  trial  it  was  agreed  by  counsel  that  the 
plaintiff  might  call  a  doctor  the  next  morning.  De- 
fendant examined  all  his  witnesses  who  were  present 
and  so  stated  to  the  court,  and  asked  to  be  permitted 
to  call  another  witness  next  morning.  The  court  an- 
nounced that  each  party  might  examine  a  doctor  the 
next  morning.  Defendant's  counsel,  at  the  conclusion 
of  the  examination  of  a  witness,  announced  that  he  had 
no  other  witness  present,  and  asked  to  be  permitted 
to  examine  a  witness,  not  then  present,  the  next  morn- 
ing. The  court  ruled  that  each  party  might  the  next 
morning  examine  one  doctor,  and  that  no  further  testi- 
mony, other  than  that  of  said  doctors,  would  be  heard, 
to  which  ruling  the  defendant  excepted,  and  neither 
party  then  offering  any  further  evidence,  the  court  ad- 
journed for  the  day. 

The  conduct  of  trials  as  to  permitting  delay  must 
necessarily  be  left  to  the  sound  discretion  of  trial 
courts.  Brewer  v.  N.  U.  Bldg.  Ass'n,  166  HI.  221.  We 
cannot  say  there  was  an  abuse  of  that  discretion  in 
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mling  that  defendant  should  not  be  permitted  to  ex- 
amine the  next  morning  a  witness  who  should  have 
been  present,  and  if  present  might  then  have  been 
examined. 

There  was  no  statement  as  to  what  the  defendant 
expected  to  prove  by  the  witness  whom  he  wished  to 
examine  the  next  morning,  and  this  was  necessary  to 
save  for  review  the  ruling  of  the  court  refusing  leave 
to  then  call  such  witness.  Winslow  v.  Newlan,  45  HI. 
145;  Brewer  v.  N.  U.  Bldg.  Ass'n,  supra. 

We  find  no  error  in  the  refusal  of  the  court  to  give 
the  instructions  asked  by  the  defendant. 

We  think  that,  on  the  evidence  in  the  record,  the 
questions  whether  the  defendant  was  guilty  of  the  neg- 
ligence alleged  in  the  declaration,  whether  the  plaintiff 
was  injured  thereby,  and  whether  plaintiff  was  in  the 
exercise  of  reasonable  care  for  her  own  safety,  were 
all  questions  on  which  the  verdict  of  the  jury  must 
be  held  conclusive. 

The  judgment  will  be  affirmed. 

Affirmed. 


John  Hoehreiter  y.  Anna  Hoehrelter. 
Gen.  No.  13,606. 

nitOBCB — wlien  right  to  temporary  alimony  suMcientJy  appears. 
In  an  action  for  divorce,  where  the  marriage  is  denied,  temporary 
alimony  should  be  awarded  where  the  proof  shows  probable  cause  or 
.a  fair  probability  that  the  allegation  of  marriage  will  be  sustained. 

Divorce.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  WnxABD  M.  McEwen,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1907.  Affirmed.  Opinion  filed 
January  14,  1908. 

JoHK  J.  SwBNiB  and  T.  F.  Mokahak,  for  appellant. 
Novak  &  Pollack,  for  appellee. 
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Mb.  PBEsmiNQ  Justice  Bakeb  delivered  the  opinion 
of  the  court. 

To  a  sworn  bill  for  divorce  filed  by  appellee  against 
appellant,  alleging  that  the  parties  were  married  in 
December,  1893,  and  setting  up  grounds  for  divorce, 
defendant  filed  the  following  sworn  negative  plea, 
omitting  the  formal  parts.  The  defendant  for  plea, 
etc.,  denies  *'that  he  ever  was  or  is  married  to  the 
complainant,  and  he  denies  that  he  is  the  husband 
of  the  complainant.**  With  her  bill  complainant  filed 
her  sworn  petition  for  temporary  alimony  and  solic- 
itors* fees.  Upon  the  hearing  of  this  petition  com- 
plainant and  defendant  testified  in  open  court,  and  their 
testimony  was  the  only  evidence  heard.  The  court 
entered  an  order  that  defendant  pay  $12  per  week 
alimony  and  $100  solicitors'  fees,  and  from  this  order 
defendant  prayed,  was  allowed  and  perfected  an  ap- 
peal. Subsequently,  at  the  same  term,  the  court  en- 
tered an  order  that  said  former  order  be  amended 
nunc  pro  tunc  as  of  the  day  it  was  entered,  by  fixing 
the  alimony  to  be  paid  at  $8  per  week. 

The  present  appeal  brings  before  us  for  review  only 
the  order  that  the  defendant  pay  temporary  alimony 
and  solicitors*  fees.  The  other  interlocutory  orders 
made  in  the  cause  can  only  be  reviewed  upon  appeal 
from  a  fimal  decree. 

The  facts  testified  to  by  the  complainant  are  suffi- 
cient to  establish  a  common  law  marriage  between  the 
parties  late  in  1892  or  early  in  1893,  followed  by  co- 
habitation as  husband  and  wife  until  December,  1906. 

Defendant  testified  that  he  became  acquainted  with 
complainant  late  in  1893 ;  that  she  was  then  a  prosti- 
tute, and  so  told  him ;  that  he  had  intercourse  with  her 
and  paid  her  money ;  that  soon  afterwards  he  went  to 
live  with  her  and  continued  to  live  with  her  until  De- 
cember, 1906,  when  they  quarreled  and  he  left  her. 
He  was  asked  on  cross-examination  whether  he  had 
not  written  complainant  a  large  number  of  letters  ad- 
dressed to  her  as  '*My  dear  wife,*'  and  signed  **Your 
loving  husband  Joe,"  and  answered  ''I  might  have.*' 
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He  was  asked  whether  he  did  not  introduce  her  to  his 
relatives  and  friends  as  his  wife,  and  answered,  **I 
cannot  say  whether  I  introduced  her  as  my  wife, 
neither  will  I  say  that  I  did  not.'* 

In  Bowman  v.  Bowman,  24  HI.  App.  165,  it  was  said, 
p.  176:  **  While  in  an  application  for  alimony  the  fact 
of  marriage,  if  denied,  must  be  proved,  yet  where  it 
is  practically  the  only  fact  in  issue  on  said  motion, 
as  it  is  in  this  case,  the  proof  should  not  be  required 
to  go  beyond  establishing  probable  cause  or  a  fair 
probability  that  the  petitioner  will  maintain  her  allega- 
tions.'*  Li  that  case  the  court  cited  and  quoted  from 
Brinkley  v.  Brinkley,  47  N.  Y.  (5  Sickels)  184,  in  which 
it  was  held  that  if  the  putative  wife  make  out  a  rea- 
sonably plain  case  of  the  existence  of  the  marital  rela- 
tion, she  should  be  furnished  with  the  means  of  tem- 
porary support  and  of  conducting  the  suit  until  the 
truth  or  falsity  of  her  allegations  can  be  ascertained 
by  the  proofs  taken  in  the  case.  In  both  of  the  cases 
above  cited  the  marriage  alleged  was  a  common  law 
marriage. 

We  cannot  say  that  upon  the  evidence  in  this  record 
the  chancellor  was  not  authorized  to  enter  the  order 
appealed  from,  and  the  order  will  therefore  be  affirmed. 

Affirmed. 


Consuelo  Fould  BeOrasse,  Appellee,  v.  The  H.  W.  Gos- 
sard Company^  Appellant. 

Gen.  No.  14,113. 

Afpbat — when  decree  not  final  for  purposes  of,  A  decree  rendered 
upon  a  bin  for  accounting  which  establishes  the  right  to  the  account- 
ing, is  Interloctutory  and  not  final. 

Bill  for  accounting,  etc.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Thomas  O.  Windes,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1908.  Appeal  dis- 
missed. Opinion  filed  January  14,  1908.  Rehearing  denied  January 
24,  1908. 
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Hoffmann  &  Cabb,  for  appellant;  Leon  S.  Auschu- 
LEB,  of  counseL 

Shopb,  Zane,  Busby  &  Wbbbb,  for  appellee;  Haybs 
McKinnby,  of  counsel. 

Mb.  Pbesidino  Justice  Bakeb  delivered  the  opinion 
of  the  court. 

This  is  a  motion  by  appellee,  complainant  in  the  Cir- 
cuit Court,  to  dismiss  the  appeal  on  the  ground  that 
the  decree  appealed  from  is  interlocutory  only,  and 
not  final. 

The  bill,  as  amended,  avers  that  complainant  was 
the  owner  of  United  States  letters  patent  No.  703,191, 
covering  a  certain  device  in  busks  for  corsets;  that 
she  entered  into  a  contract  in  writing  with  defendant, 
which  is  set  forth  in  the  bill ;  that  by  mistake  the  num- 
ber of  said  letters  patent  stated  in  said  contract  was 
803,191,  in  place  of  703,191.  The  contract  set  forth 
in  the  bill  bears  date  August  1,  1903 ;  it  provides  that 
the  defendant  shall  have  the  exclusive  right  to  manu- 
facture and  sell  in  the  United  States  corsets  embody- 
ing said  improvement  during  the  life  of  the  patent; 
that  it  shall  pay  complainant,  as  a  royalty  or  license 
fee,  four  francs  on  each  corset  manufactured,  and 
shall  manufacture  at  least  2,160  corsets  each  year; 
that  it  shall  make  to  complainant  quarterly  reports  of 
the  number  of  such  corsets  manufactured  and  sold; 
that  in  case  of  failure  to  make  such  reports,  complain- 
ant may,  by  giving  the  notice  therein  specified,  termi- 
nate such  license;  that  if  at  the  end  of  any  year  the 
sums  paid  as  license  fees  shall  not  have  amounted  to 
at  least  $1,728  for  each  year,  complainant  may,  by 
giving  like  notice,  terminate  the  license;  that  such 
termination  of  the  license  shall  not  discharge  the  de- 
fendant from  liability  to  the  complainant  for  license 
fees  due  at  the  time  of  such  termination. 

The  bill  then  avers  that  defendant  has  manufactured 
a  large  number  of  corsets  embodying  said  improve- 
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ment;  fhat  it  has  failed  to  keep  proper  books,  failed 
to  make  any  reports  to  complainant  or  to  pay  any 
license  fees  to  complainant;  that  October  14,  1905, 
because  of  snch  failure,  complainant,  by  notice  pur- 
suant to  the  terms  thereof,  terminated  said  contract 
and  demanded  of  defendant  the  return  of  said  original 
letters  patent  and  an  accounting  under  said  contract, 
but  defendant  has  refused  to  return  said  letters  or  to 
account  to  complainant  for  the  sums  due  her  under 
said  contract;  that  other  persons  and  corporations 
have  manufactured  and  sold  large  numbers  of  said 
corsets  for  the  defendant  and  by  and  under  its  direction 
and  authority;  that  the  number  of  corsets  embodying 
said  invention  sold  by  the  defendant  and  by  others 
for  it  and  under  its  direction  has  been  in  each  year 
largely  in  excess  of  said  Tnim'mum  number  of  2,160; 
that  the  number  of  corsets  so  manufactured  and  sold 
is  not  known  to  complainant  and  cannot  be  ascertained 
except  upon  an  accounting;  that  the  accounts,  records 
and  information  in  relation  to  the  manufacture  and 
sale  of  said  corsets  are  exclusively  under  the  control 
and  within  the  knowledge  of  the  defendant,  its  officers 
an^  agents,  and  that  complainant  is,  by  reason  of  the 
premises,  entitled  to  an  examination  and  inspection  of 
defendant's  books  and  records. 

The  bill  prays  for  a  discovery  of  the  number  of 
corsets  manufactured  or  sold,  etc.;  that  the  contract 
may,  as  to  the  mistaken  description  of  said  letters 
patent,  be  reformed;  that  said  contract  may  be  en- 
forced ;  that  the  defendant  may  be  directed  to  produce 
its  books,  etc.,  for  the  inspection  of  complainant ;  that 
an  accounting  may  be  had  as  to  the  amount  due  com- 
plainant from  defendant  under  said  contract ;  that  de- 
fendant be  decreed  to  pay  the  amount  so  found  due, 
and  for  general  relief. 

The  defendant  demurred  to  the  bill,  its  demurrer 
was  overruled,  and  the  defendant  elected  to  stand  by 
said  demurrer  and  *' waived  plea  or  answer  to  said 
amended  bill  of  complaint/'     The  decree  appealed 
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from  was  then  entered.  It  must  be  regarded  as  a 
decree  on  a  bill  taken  as  confessed,  although  there  is 
in  the  record  no  order  that  the  bill  be  taken  as  con- 
fessed by  the  defendant.  '*The  demurrer  by  a  de- 
fendant and  the  decision  against  him  by  the  court  are 
fully  equivalent  to  taking  the  bill  as  confessed  by 
him.''    Savage  v.  Berry,  2  Scam.  545,  548. 

We  do  not  deem  it  necessary  to  consider  the  findings 
of  fact  contained  in*  the  decree,  but  only  the  adjudica- 
tions and  orders  therein  contained.  It  declares  that 
said  contract  should  be  corrected  in  respect  to  the 
numbers  of  the  letters  patent,  and  orders  that  such 
correction  be  made;  it  orders  that  defendant  account 
to  complainant  for  all  corsets  embodying  said  improve- 
ment manufactured  and  sold  by  it,  or  by  others  for  it, 
or  on  its  behalf,  from  August  1,  1903  to  December  14, 
1905 ;  it  refers  the  cause  to  a  master  to  take  and  state 
the  account  between  the  parties ;  orders  the  defendant 
to  produce  before  the  master  its  book  and  papers; 
orders  that  the  master  charge  the  defendant  with 
$1,728  per  year  for  the  period  from  August  1,  1903, 
to  October  14,  1905,  amounting  to  $3,792,  and  further 
charge  the  defendant  with  four  francs  for  each  corset 
embodying  such  busk  improvement,  which  the  master 
shall,  from  the  proofs,  find  was  manufactured  and  sold 
by  defendant,  or  others  for  the  defendant,  from  August 
1,  1903,  to  December  14,  1905,  in  excess  of  the  mini- 
mum of  2,160  in  said  contract  provided.  It  then  sets 
out  in  much  detail  the  matters  and  things  which,  at  the 
hearing  before  the  master,  the  defendant  shall  *' dis- 
cover, disclose  and  answer,"  all  of  which  matters  ap- 
pear to  relate  to  the  number  of  such  corsets  manu- 
factured and  sold  by  defendants  or  by  others  for  it. 
The  decree  concludes  as  follows:  *'8.  That  the  court 
retain  jurisdiction  hereof  for  the  purpose  of  entering 
such  further  order  and  decree  herein  as  the  case  may 
require.'' 

If  the  purpose  and  scope  of  the  bill  was  only  to 
reform  the  contract  and  enforce  it  by  a  decree  that 
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the  defendant  pay  to  complainant  $1,728  per  year  for 
the  period  from  August  1,  1903,  to  October  14,  1905, 
there  would  be  much  force  in  the  contention  that  the 
decree  is  final.  But  the  scope  of  the  bill  is  much  wider. 
It  alleges  that  the  defendant  manufactured  and  sold  or 
caused  to  be  manufactured  and  sold  many  more  corsets 
than  2,160  each  year,  the  piinimum  number  upon  which 
the  right  to  a  decree  for  $1,728  for  each  year  is  based. 
Complainant,  by  the  bill,  seeks  to  compel  the  defend- 
ant to  account  to  her  for  all  the  corsets  embodying  her 
invention  manufactured  and  sold  by  it,  or  by  others 
for  it,  up  to  the  time  the  license  was  terminated,  and 
to  charge  the  defendant  not  only  with  $1,728  per  year, 
but,  in  addition  thereto,  with  four  francs  for  each  cor- 
set so  manufactured  and  sold  in  excess  of  2,160  in 
any  year,  and  the  decree  orders  that  the  defendant  so 
account  and  be  so  charged. 

In  the  notes  to  2  Daniels'  Chan.  Prac.  986,  it  is  said 
that  **  The  courts  have  not  laid  down  any  satisfactory 
definition  of  what  is  an  interlocutory  decree.  •  •  * 
Generally,  where  anything  is  to  be  done  to  complete 
the  decree  which  is  the  subject  of  exception  or  appeal, 
it  is  not  final,  but  interlocutory." 

In  Cooke  v.  Gilpin,  1  Eob.  Va.  20,  Mr.  Justice  Bald- 
win said,  p.  27:  ''Where  the  further  action  of  the 
court  in  the  cause  is  necessary  to  give  completely  the 
relief  contemplated  by  the  court,  there  the  decree  upon 
which  the  question  arises  is  to  be  regarded  not  as  final, 
but  interlocutory.  I  say  the  further  action  of  the  court 
in  the  cause,  to  distinguish  it  from  that  action  of  the 
court  which  is  common  to  both  final  and  interlocutory 
decrees,  to  wit,  those  measures  which  are  necessary 
for  the  execution  of  a  decree  that  has  been  pronounced, 
and  which  are  properly  to  be  regarded  as  adopted,  not 
in,  but  beyond,  the  cause,  and  as  founded  on  the  decree 
itself  or  mandate  of  the  court,  without  respect  to  the 
relief  to  which  the  party  was  previously  entitled  upon 
the  merits  of  his  case.'* 

It  would  seem  from  the  last  clause  in  the  decree 
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that  the  court  only  intended  such  decree  to  be  inter- 
locutory, and  not  final  as  to  any  of  the  grounds  of 
relief  set  up  in  the  bill.  But  however  that  may  be, 
at  least  one  material  ground  of  relief  set  up  in  the  bill, 
the  right  to  an  accounting  and  a  decree  of  four  francs 
for  each  corset  manufactured  and  sold  in  any  one 
year  in  excess  of  2,160,  remains  undisposed  of,  and  a 
party  cannot  bring  a  case  up  for  review  piecemeal 
^'A  cause  must  be  finally  disposed  of  in  the  court  be- 
low before  either  party  can  appeal."  Sholty  v.  Sholty, 
140  HI.  81-89. 

The  decree  that  the  defendant  account  to  complain- 
ant, and  in  such  account  be  charged  four  francs  for 
each  corset  manufactured  in  any  year  in  excess  of 
2,160,  is  clearly  not  final.  It  is  the  common  inter- 
locutory order  or  decree  entered  when  the  complain- 
ant is  entitled  to  an  account.  Before  the  master,  either 
party  may  except  to  his  draft  report  as  to  the  number 
of  corsets  in  excess  of  2,160  manufactured  and  sold 
by  or  for  the  defendant  in  any  one  year,  and  on  the 
coming  in  of  his  report  may  except  thereto  before  the 
court  and  appeal  from  the  decree  then  entered. 

The  decree  in  the  case  before  us  being  interlocutory 
only,  the  appeal  must  be  dismissed. 

Appeal  dismissed. 


The  Sargent  Company  y.  Naaman  Shnkair. 
Gen.  No.  18^602. 

1.  FELEX>w-8EByAKT8 — Tlow  Question  of  existence  of  relation  of^ 
determined.  Whether  the  plaintiff  at  the  time  of  his  injury  was  so 
cooperating  or  oonsociating  with  other  Bervants  of  the  defendant, 
his  master,  is  a  question  of  fact  and  not  of  law. 

2.  FEXLOW-SEBVAirrB — when  relation  of,  does  not  exist.  Held^ 
under  the  evidence  of  this  case,  that  the  jury  were  warranted  in 
finding  that  the  plaintiff  while  engaged  in  preparing  cores,  moulds, 
etc^  was  not  a  fellowHsenrant  of  other  employes  of  the  defendant. 
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Action  In  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Lockwo6d- Honobb,  Judge,  presiding. 
Heard  In  the  Branch  Appellate  Court  at  the  March  term,  1907. 
Affirmed.    Opinion  filed  January  14,  1908. 

Statement  by  the  Court.  This  appeal  is  from  a 
judgment  in  favor  of  the  plaintiff  Shukair  for  $1,800 
against  the  defendant,  The  Sargent  Company,  ren- 
dered by  the  Circuit  Court  January  26,  1907. 

The  plaintiff  was  a  servant  of  the  defendant,  work- 
ing in  its  foundry  in  the  city  of  Chicago.  While  so 
employed  he  received  an  injury  which  resulted  in  the 
loss  of  the  sight  of  one  eye. 

It  was  plaintiff's  work  to  follow  immediately  behind 
the  gang  of  men  who  were  filling  moulds  with  molten 
iron,  in  the  process  of  making  certain  castings,  and 
look  into  the  mould  to  see  whether  enough  molten  iron 
had  been  poured  into  it,  and  if  so,  to  throw  a  small 
shovelful  of  sand  on  it.  If  enough  molten  iron  had 
not  been  poured  into  the  moulds,  it  was  plaintiff's  duty 
to  call  the  attention  of  the  foreman  to  the  fact  that 
the  mould  was  not  full  enough,  and  thereupon  the  men 
would  return  to  the  mould  and  pour  more  of  the 
molten  iron  into  it.  The  plaintiff  was  injured  while 
he  was  about  to  look  into  the  mould  for  the  purpose 
indicated.  Before  he  had  ascertained  whether  the 
mould  was  full  enough,  the  molten  iron  ** popped''  or 
exploded  and  some  of  the  hot  metal  was  thrown  up 
through  the  hole  where  it  had  been  poured  into  the 
mould  and  struck  plaintiff  in  the  eye,  destroying  the 
sight 

F.  J.  Canty  and  J.  C.  M.  Clow,  for  appellant. 

Welliam  E.  Moss,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  tiie 
court. 

No  question  is  presented  in  argument  arising  upon 
the  pleadings,  or  instructions,  or  rulings  upon  evi- 
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(lence.  Appellant's  sole  contention  is  that  the  trial 
court  should  have  instructed  a  verdict  for  the  defend- 
ant, because  the  evidence  shows  that  if  appellee's  in- 
jury was  the  result  of  any  negligent  act,  such  act  was 
the  negligence  of  one  of  appellee's  fellow-workmen, 
and  appellant  is  not  liable. 

Whether  appellee  was  so  co-operating  or  consociat- 
ing  with  appellant's  other  servants  as  to  exempt  ap- 
pellant from  liability  for  injury  received,  was  a  ques- 
tion of  fact  for  the  jury,  and  not  of  law  for  the  court 
C.  &  N.  W.  Ey.  Co.  V.  Moranda,  Admx.,  108  HI.  576, 
581. 

In  the  case  just  cited  it  was  held:  **In  order  to  con- 
stitute servants  of  the  same  master,  fellow-servants, 
within  the  rule  respondeat  superior,  it  is  not  enough 
they  are  engaged  in  doing  parts  of  some  work,  or  in 
the  promotion  of  some  enterprise  carried  on  by  the 
master,  not  requiring  co-operation  nor  bringing  the 
servants  together  or  into  such  personal  relations  that 
they  can  exercise  an  influence  upon  each  other  pro- 
motive of  proper  caution  in  respect  of  their  mutual 
safety,  but  it  is  essential  that  they  shall  be,  at  the  time 
of  the  injury,  directly  co-operating  with  each  other  in 
the  particular  business  in  hand,  or  that  their  usual 
duties  shall  bring  them  into  habitual  consociation,  so 
that  they  may  exercise  an  influence  upon  each  other 
promotive  of  proper  caution." 

The  testimony  shows  that  the  foundry  floor  where 
the  accident  happened  is  a  large  floor  with  its  greatest 
dimension  extending  north  and  south.  The  furnace 
where  the  iron  is  melted  is  at  the  north  end.  Flasks 
made  of  iron  and  consisting  of  two  parts  or  halves 
were  used.  Each  half  was  filled  with  sand,  which  is 
tamped  hard  around  the  forms  of  the  castings  to  be 
made,  so  that  when  the  top  flask  is  put  over  the  bottom 
half  a  hole  or  space  is  left  which  is  the  exact  form  and 
size  of  the  casting  to  be  made. 

All  or  nearly  all  of  the  castings  made  during  the 
period  of  appellee's  employment  by  appellant  were  of 
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the  same  kind  and  character.  They  had  a  hole  through 
them  about  an  inch  and  a  half  in  diameter,  and  as 
long  as  the  casting  was  thick.  In  order  to  make  this 
hole  they  used  what  was  called  a  core.  This  core 
was  made  of  a  mixture  of  sand  and  other  materials. 
Before  the  top  half  of  the  flask  was  set  over  the  bot- 
tom half  this  core  was  set  in  the  bottom  half,  so  that 
it  would  bring  the  hole  in  the  proper  place  in  the 
casting.  The  top  half  of  the  flask  was  then  put  on, 
thus  entirely  closing  this  core  in  the  flask  or  mould. 
A  hole  about  an  inch  and  a  half  or  two  inches  in 
diameter  was  left  in  the  top  half  of  the  flask,  through 
which  the  molten  iron  was  poured  to  make  the  casting. 
Immediately  over  this  hole  was  placed  a  runner  cup 
which  served  merely  as  a  funnel.  This  runner  cup 
was  made  of  a  mixture  of  sand  and  other  materials 
and  was  about  five  inches  in  diameter,  and  about  six 
inches  long.  A  funnel-shaped  hole  ran  through  it, 
and  as  the  cup  sat  on  the  mould  the  wide  end  or  mouth 
of  the  funnel  was  up  and  the  small  end  down,  and 
connecting  with  the  hole  in  the  top  part  of  the  flask. 

In  order  to  provide  for  the  free  escape  of  certain 
gases  generated  by  the  heating  of  the  core  when  the 
molten  iron  was  poured  in,  a  hole  was  made  nearly 
through  it  lengthwise,  about  the  size  of  an  ordinary 
rye  straw.  After  the  core  had  been  placed  in  a  mould 
and  the  top  part  of  the  flask  put  in  place,  a  hole  of 
the  same  size  was  punched  through  the  sand  of  the 
top  part  of  the  flask  to  connect  with  the  hole  in  the 
core.  This  formed  a  vent  for  the  mould,  and  enabled 
any  gases  generated  in  the  mould  to  escape  freely. , 
When  the  moulds  or  flasks  were  thus  prepared,  they 
were  picked  up  by  a  traveling  crane  and  placed  in 
three  rows  of  about  seventy  flasks  in  each  row. 

Appellee  had  nothing  to  do  with  any  of  the  above 
work,  except  to  make  the  runner  cup,  which  he  did 
in  a  room  by  himself  while  the  above  described  work 
was  being  done  by  the  moulders  in  the  large  foundry 
room.     Evans,  a  boy,  made  the  cores  while  appellee 
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worked  in  the  foundry.  Other  servants  made  the  top  and 
bottom  parts  of  the  flasks ;  another  workman  placed  the 
cores  in  the  bottom  half  of  the  flasks;  others  placed  the 
top  halves  of  the  flasks  on  the  bottoms ;  other  workmen, 
by  means  of  the  traveling  crane,  picked  up  the  flasks 
and  placed  them  in  position;  another  workman  placed 
the  runner  cups  on  the  tops  of  the  moulds. 

The  testimony  shows  that  the  runner  cup  is  not  a 
part  of  the  mould;  that  the  cores  are  a  part  of  the 
mould ;  that  when  a  flask  was  set  in  position  ready  to 
be  filled  it  was  impossible  to  tell  whether  it  was  prop- 
erly made  in  all  respects  or  not,  and  the  core  could 
not  be  seen.  When  everything  was  made  ready  for 
^^ pouring  the  heat/'  appellee  was  notified  and  then 
joined  the  pouring  gang.  His  duties  with  the  gang  are 
described  in  the  statement  preceding  this  opinion.  The 
pouring  was  done  twice  in  the  day,  once  in  the  fore- 
noon and  once  in  the  afternoon.  This  required  about 
an  hour  on  each  occasion. 

It  appears  from  the  evidence  that  while  the  pouring 
was  being  done,  the  flasks  would  explode,  or  **pop/' 
as  it  is  called  by  the  witnesses.  By  this  is  meant  that, 
as  the  result  of  various  causes,  the  molten  iron  in 
the  flask  would  be  forced  out  of  the  flask  suddenly, 
through  the  hole  in  the  top  or  through  the  running  cup, 
and  particles  of  it  would  be  thrown  into  the  air  two 
or  three  feet.  These  poppings  are  divided  by  the  wit- 
nesses into  two  classes  or  kinds.  One  class  of  pop- 
pings is  caused  by  the  presence  in  the  sand  of  the 
mould  of  some  foreign  substance,  such  as  a  piece  .of 
iron  or  nail  or  wood.  If  the  molten  iron  comes  in 
contact  with  any  such  foreign  particle,  the  molten  iron 
is  made  to  ''pop.*'  When  the  popping  is  caused  in 
this  way,  it  occurs  immediately  when  the  mould  is 
filled  and  before  the  ladle  can  be  moved  on  to  the  next 
flask.  The  other  class  of  poppings  is  caused  by  some 
defect  in  the  vent  already  spoken  of;  and  when  a  flask 
is  caused  to  pop  by  a  defective  vent,  or  by  some  ob- 
struction in  the  vent,  it  will  not  occur  immediately  on 
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the  fQling  of  the  flask,  as  in  the  ease  of  the  other 
class  of  poppings,  but  it  will  occur  after  the  lapse  of 
a  few  seconds  and  during  the  time  in  which  the  ladle 
was  passed  on  to  the  first  or  second  flask  beyond. 

When  appellee  was  injured,  the  men  were  filling  the 
third  flask  ahead  of  him,  and  the  flask  into  which  he 
was  looking,  as  it  was  his  duty  to  do,  to  see  whether 
it  was  filled  properly,  popped,  throwing  the  hot  iron 
into  his  eye.  The  inference  is  obvious,  therefore,  that 
it  was  caused  by  defective  venting  of  the  flask.  The 
testimony  of  the  witnesses  familiar  with  such  matters 
tends  to  show  that  the  popping  in  this  instance  was 
caused  by  a  defective  or  obstructed  vent,  and  to  elim- 
inate every  other  cause. 

It  appears  from  the  evidence  that  a  defective  vent 
might  be  made  in  several  different  ways.  If  the  per- 
son who  makes  the  core  fails  to  put  a  hole  in  it,  or 
if  he  fails  to  make  the  hole  deep  enough,  it  would  cause 
such  a  popping  as  occurred  on  this  occasion.  If  the 
person  who  places  the  core  in  the  bottom  half  of  the 
flask  before  the  top  half  is  placed  upon  it  should  put 
the  wrong  end  of  the  core  up,  it  would  cause  the  mould 
to  pop.  If  the  person  who  makes  the  vent  hole  through 
the  top  half  of  the  flask  after  it  has  been  placed  on 
the  bottom  half  fails  to  make  the  hole  connect  with 
the  hole  in  the  core,  or  fails  to  make  any  hole,  it  will 
cause  the  flask  to  pop.  If  while  the  flask  is  being 
moved  by  the  crane  to  its  position  in  the  row  of  flasks 
it  is  bumped  or  jarred  so  as  to  disturb  the  connection 
of  the  hole  in  the  top  part  of  the  flask  with  the  hole 
in  the  core,  this  will  make  an  obstruction  in  the  vent 
which  will  cause  the  flask  to  pop.  Or,  if  in  moving  the 
flask  it  should  be  jarred  so  that  particles  of  sand 
should  fall  and  partly  fill  up  the  vent  hole^  it  would 
cause  the  flask  to  pop. 

The  evidence  shows  that  in  this  foundry  the  cores 
were  made  in  a  room  apart  from  the  room  in  which 
appellee  made  runner  cups,  and  apart  from  the  room 
where  the  moulders  were  at  work. 

Vol  CXZXVIII  25 
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In  our  opinion,  the  jury  were  warranted  in  finding 
from  the  evidence  that  appellee  was  not  consociated 
with  any  of  the  workmen  while  engaged  in  preparing 
the  cores  and  moulds  and  placing  them  in  position 
ready  for  ''pouring  the  heats/'  in  any  such  manner 
that  he  could  exercise  an  influence  upon  them  or  they 
upon  him  in  their  work,  promotive  of  proper  caution 
in  respect  to  their  mutual  safety;  and  that  they  were 
brought  together  only  in  the  act  of  pouring,  and  that 
therefore  they  were  not  fellow-servants.  Upon  a  care- 
ful review  of  the  evidence,  we  think  it  supports  the 
finding  of  the  jury.  Appellee,  in  the  discharge  of  his 
duties  and  the  performance  of  his  work,  had  no  oppor- 
tunity for  such  association  with  the  core  makers, 
moulders  and  handlers  of  the  flasks  as  would  bring 
him  within  the  fellow-servant  rule.  The  evidence 
shows  that  when  a  mould  is  properly  made  and  re- 
mains in  good  condition  the  molten  metal  when  poured 
into  it  will  lie  in  the  mould  as  quietly  as  water  when 
poured  into  a  bucket.  The  inference  from  the  evi- 
dence is  not  only  reasonable,  but  clear,  that  the  ex- 
plosion or  popping  in  question  was  occasioned  by  a 
defect  in  the  core  or  vent,  and  that  such  defect  was 
occasioned  by  the  negligent  act  of  one  or  more  of  ap- 
pellant's servants  in  preparing  or  handling  the  mould 
prior  to  the  time  the  pouring  began,  for  which  appel- 
lant must  be  held  liable. 

Appellant  requested,  and  the  court  gave,  instruc- 
tions, numbered  in  the  abstract  one,  four,  six,  eight, 
twelve  and  fourteen,  on  the  question  of  the  assumption 
of  risk  on  the  part  of  appellee.  We  find  no  evidence, 
in  the  record  tending  to  show  that  appellee  was  noti- 
fied of  the  defect  in  the  mould  in  question,  or  that 
such  defect  was  patent,  or  that  he  knew  of  the  danger. 
On  the  question  of  assumption  of  risk  we  think  the 
verdict  is  right,  on  the  evidence,  and  must  be  sus- 
tained. 

The  evidence  points  to  the  fact  that  appellant, 
through  its  servants,  was  negligent.    It  shows  that  any 
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one  of  several  causes  might  have  brought  about  the 
injury,  but  does  not  show  clearly  which  cause  produced 
it.  The  appellant,  however,  in  our  opinion,  is  respon- 
sible for  all  the  defects  in  the  vent  above  enumerated. 
We  cannot  perceive,  therefore,  the  application  of  the 
doctrine  announced  in  Moore  Lime  Co.  v.  Johnson 
(Va.),  48  S.  E.  Eep.  557;  Taylor  v.  City  of  Tonkers 
(N.  Y.),  11  N.  E.  Eep.  642;  and  Patton  v.  Tex.  &  Pac. 
By.  Co.,  21  Sup.  Ct.  Eep.  275,  cited  by  appellant,  to 
the  case  at  bar,  for  the  reason  that  those  cases  hold 
that  when  the  testimony  leaves  the  cause  of  the  injury 
uncertain,  and  shows  that  any  one  of  a  number  of 
causes  may  have  caused  the  injury,  for  some  of  which 
the  employer  is  responsible,  and  for  some  of  which  he 
is  not,  it  is  not  for  the  jury  to  guess  between  the  real 
causes  when  there  is  no  satisfactory  foundation  in  the 
evidence  on  which  to  base  a  conclusion. 

The  record  is  apparently  free  from  error  and  the 
judgment  is  therefore  affirmed. 

Affirmed. 


Daniel  E.  Champion  et  al.  y.  John  3.  Hannahan  et  al. 
Gen.  No.  13^609. 

1.  JxTBiSDicnoir — when  question  of,  cannot  l>e  raised  in  injuno- 
tional  proceeding.  When  defendants  to  a  blU  appear  in  a  cause  and 
file  a  plea  to  the  hill  and  move  to  dismiss  or  dissolve  a  preliminary 
Injunction  Issued  on  the  hill,  they  submit  themselves  to  the  Juris- 
diction of  the  court  and  are  not  in  a  position  thereafter  to  question 
the  jurisdiction  of  the  court  over  them. 

2.  Equity — when  has  jurisdiction  over  affairs  of  fraternal  benefit 
society.  Equity  has  jurisdiction  to  determine  the  propriety  of  an 
amendment  increasing  the  amount  and  the  manner  and  method  of 
payment  bf  dues. 

3.  Fbatebral  BE27EFIT  800IETT — whcn  amendment  of  constitution 
increasing  dues  valid.  Held,  that  an  amendment  of  the  constitution 
and  by-laws  of  a  fraternal  benefit  society  increasing  the  amount  and 
manner  of  payment  of  dues  is  binding  upon  the  membership  In  view 
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of  Its  previous  agreement  to  abide  by  amendments  made  In  manner 
prescribed,  and  that  such  amendment  was  not  unreasonable  and  that 
the  same  was  therefore  valid. 

4.  Fbatebnal  benefit  BOGiErY — when  agreement  not  binding  upon. 
An  agreement  made  by  the  grand  master  of  a  fraternal  benefit 
organization  by  which  he  in  effect  undertakes  to  abrogate  tempo- 
rarily the  constitution  of  such  society,  is  not  binding  upon  the 
society  in  the  absence  of  an  unqualified  approval. 

5.  Fbatebnai.  bexefit  societt — when  provision  of  constitution 
valid.  A  provision  in  the  constitution  of  a  fraternal  benefit  society 
which  provides  that  a  member  falling  to  pay  his  assessments  shall 
stand  expelled  ipso  facto  and  without  notice.  Is  not  unreasonable. 

6.  Injunction — when  mandatory ^  mil  not  te  granted,  A  manda- 
tory injunction  requiring  a  fraternal  benefit  society  to  restore  to 
membership  a  member  expelled  will  not  be  awarded. 

Bill  for  injunction,  etc.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Theodobe  Bbentano,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1907.  Affirmed. 
Opinion  filed  January  14,  1908. 

Statement  by  the  Conrt.  This  is  an  appeal  from  a 
decree  of  the  Superior  Court  of  Cook  county  dismiss- 
ing, for  want  of  equity  and  for  lack  of  jurisdiction, 
the  bill  of  complaint  filed  by  appellants  and  other 
members  of  the  Brotherhood  of  Locomotive  Firemen. 
The  original  bill  was  filed  by  108  members  of  Paul 
Bevere  Lodge,  No.  485,  of  the  Brotherhood  of  Loco- 
motive Firemen,  and  by  fifty-seven  members  of  Green 
Mountain  Lodge,  No.  301,  of  the  Brotherhood  of  Loco- 
motive Firemen.  Subsequently,  by  order  of  court,  223 
other  members  of  the  brotherhood  became  parties  co- 
complainant. 

Of  these,  all  except  the  three  appellants  and  one 
other  before  the  decree  was  entered  by  the  court  below 
settled  with  the  order  on  the  terms  offered  by  the 
grand  master  and  the  other  oflScers,  and  decided  not 
to  proceed  further  with  the  suit  for  an  injunction,  and 
as  to  all  of  thiese  the  decree  dismisses  the  bill  by  con- 
sent and  on  motion  of  solicitors  for  complainants. 

•  Briefly  stated,  the  allegations  of  the  bill  are  as  fol- 
lows : 

The  Brotherhood  of  Locomotive  Firemen  is  a  volun- 
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tary  organization  organized  and  in  existence  since 
1873;  that  its  object  is  to  promote  the  social,  moral 
and  intellectual  standing  of  its  members  and  to  pro- 
tect the  material  interests  of  the  members  of  said 
organization,  and  that  the  same  is  maintained  for  the 
purpose  of  assisting  its  members  in  treating  with  their 
employers  in  reference  to  the  hours,  wages  and  condi- 
tions surrounding  the  members  during  their  employ- 
ment, and  to  provide  sick  benefits  and  insurance  for  its 
members. 

The  bill  further  alleges  that  on  account  of  the  in- 
fluence and  size  of  the  said  organization  it  has  become 
a  practical  necessity  for  persons  engaged  in  the  busi- 
ness of  locomotive  firemen  to  belong  to  said  organiza- 
tion ;  that  said  organization  has  accumulated  assets  of 
property  of  over  half  a  million  dollars ;  that  the  com- 
plainants were  members  of  the  Beneficiary  Department 
of  the  Brotherhood  of  Locomotive  Firemen,  which  was 
created  for  the  purpose  of  providing  substantial  relief 
for  members  who  are  disabled  or  incapacitated  to  per- 
form manual  labor,  and  for  the  purpose  of  providing 
death  benefits  to  be  paid  to  the  wife,  child  or  children, 
mother,  father,  blood  relations  and  dependent  ones, 
upon  the  death  of  the  member;  that  to  provide  funds 
for  the  payment  of  said  benefits,  complainants,  in  com- 
mon with  other  beneficiary  members  of  said  associa- 
tion, have  been  assessed  certain  amounts  by  the  proper 
officers  of  the  organization  and  have  received  certifi- 
cates entitling  the  beneficiaries  named  therein  to  par- 
ticipate'in  the  fund  accumulated  on  account  of  such 
assessments  in  the  event  of  the  death  of  the  member 
while  in  good  standing  holding  the  benefit  certificate; 
that  a  large  fund  has  accumulated  in  the  Beneficiary 
Department,  aggregating  over  $160,000. 

It  is  further  alleged  in  the  bill  that  the  Brother- 
hood of  Locomotive  Firemen  is  divided  into  700  dif- 
ferent lodges,  with  principal  places  of  meeting  scat- 
tered throughout  the  United  States  and  Canada;  that 
the  said  organization,  while  a  voluntary  organization, 
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has  a  constitution  providing  for  its  government  by 
what  is  known  as  a  Grand  Lodge  of  the  Brotherhood 
of  Locomotive  Firemen,  consisting  of  the  grand  mas- 
ter, first,  second,  third  and  fourth  vice-grand  masters, 
grand  secretary  and  treasurer,  editor  and  manager  of 
the  magazine,  general  counsel,  grand  medical  exam- 
iner ;  a  grand  executive  board,  consisting  of  five  mem- 
bers; a  board  of  grand  trustees,  consisting  of  three 
members  and  duly  elected  delegates,  one  representing 
each  subordinate  lodge. 

Complainants  allege  that  the  grand  lodge  consists  of 
over  700  persons,  their  residences  being  scattered 
through  the  various  states  and  territories  of  the  United 
States  and  Canada;  that  the  names  of  many  of  the 
members  of  the  Grand  Lodge  of  the  Brotherhood  of 
Locomotive  Firemen  were  unknown  to  complainants, 
but  that  the  names  of  such  of  the  members  of  the 
grand  lodge  as  are  known  to  complainants  are  given, 
and  said  persons  are  joined  as  parties  defendant  as 
representing  themselves  and  all  other  members  of 
said  grand  lodge. 

It  is  further  alleged  in  the  bill  of  complaint  that 
the  Grand  Lodge  of  the  Brotherhood  of  Locomotive 
Firemen  meets  in  convention  biennially  on  the  second 
Monday  of  September,  and  rules  and  regulations  for 
the  government  of  the  organization  are  adopted  at 
said  biennial  convention;  that  the  last  biennial  con- 
vention of  said  grand  lodge  was  held  in  Milwaukee, 
"Wisconsin,  on  the  second  Monday  of  September,  1906, 
the  same  having  adjourned  on  the  twentieth  day  of 
September,  1906,  and  that  no  further  biennial  conven- 
tion would  be  held  by  the  said  order  until  the  year 
1908,  unless  a  special  convention  should  be  called  upon 
petition  of  at  least  100  subordinate  lodges. 

Complainants  further  allege  that  prior  to  the  bien- 
nial convention  of  the  said  association  held  in  the  year 
1904  there  was  in  existence  a  constitution  of  the  order 
containing  the  following  provisions : 

**A  candidate  for  admission  shall  at  the  time  of 
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applying  for  membership  make  application  for  a  bene- 
ficiary certificate  in  substance  as  follows : 

"I,  ,  desiring  to 

make  application  for  membership  in 

Lodge  No of  the  Brotherhood  of  Locomotive 

Firemen,  hereby  agree  to  comply  with  the  laws,  usages 
and  regulations  of  the  Order  now  in  force  or  that  may 
be  hereafter  enacted  as  the  condition  upon  which  I  am 
to  be  entitled  to  participate  in  the  Beneficiary  Depart- 
ment to  the  amount  of  $ and  receive  the  other 

rights,  privileges  and  benefits  of  the  Order.    •    •    • 

Applicant. 

**  Section  81.    Constitution — ^How  Amended. 

"The  Constitution  of  the  Grand  Lodge  and  subordi- 
nate lodges  may  be  altered,  amended  or  repealed  at  a 
meeting  of  the  Grand  Lodge  in  the  following  manner : 
Any  lodge  may,  through  its  Secretary,  submit  such 
amendments  or  alterations  as  may  be  deemed  for  the 
best  interests  of  the  Brotherhood.  Said  alterations  or 
amendments  shall  have  the  seal  of  the  Lodge  attached 
thereto.  Grand  Lodge  oflScers  shall  have  the  right  to 
submit  such  alterations  or  amendments  as  they  may 
deem  advisable. 

'*The  proposed  change  shall  quote  in  full  the  sec- 
tion to  be  changed  incorporating  the  alteration  or 
amendment  so  to  be  made,  which  shall  be  filed  in  the 
Grand  Lodge  not  less  than  sixty  days  prior  to  the 
meeting  of  the  next  biennial  convention,  and  the  Grand 
Secretary  and  Treasurer  shall  have  all  such  alterations 
or  amendments  printed,  and  all  subjects  pertaining  to 
one  section  grouped  together,  and  a  copy  forwarded 
to  each  subordinate  lodge  and  also  referred  to  the 
Committee  on  Constitution  and  By-Laws  at  least  thirty 
days  prior  to  the  convening  of  the  cpnvention.  The 
committee  shall  consider  the  alterations  or  amend- 
ments and,  if  approved,  shall  report  the  same  back 
to  the  meeting  with  such  recommendations  as  may  be 
Heemed  necessary,  making  a  report  for  each  section  or 
subject  for  which  there  has  been  an  amendment  offered 
If  such  report  is  adopted  by  a  two-thirds  vote,  it  shall 
constitute  a  part  of  the  Constitution  of  the  Brother- 
hood to  take  effect  on  the  first  day  of  January  follow- 
ing, unless  otherwise  ordered  by  the  convention. 
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''The  Grand  Executive  Board  shall  convene  as  a 
committee  on  Constitution  and  By-Laws,  in  the  city 
where  the  convention  is  to  be  held,  at  least  five  days 
previous  to  the  meeting  of  any  convention,  for  the 
consideration  of  said  amendments. 

* '  Section  170.  The  grand  dues  of  each  member  shall 
be  in  the  sum  of  Two  Dollars  per  year,  one  dollar  of 
which  shall  be  in  payment  of  the  Locomotive  Fire- 
men's Magazine,  and  in  consideration  of  which  the 
member  shall  have  his  name  duly  entered  upon  the  sub- 
scription list  and  be  entitled  to  receive  a  copy  of  such 
magazine  for  a  period  of  one  year.  Such  amount  shall 
be  payable  on  or  before  the  first  day  of  July  to  the  Col- 
lector of  the  Lodge.  Any  member  failing  to  pay  his 
grand  dues  as  required  in  this  section  shall  stand  ex- 
pelled, such  expulsion  to  take  effect  July  2  and  record 
thereof  made  and  reported  to  the  Grand  Secretary  and 
Treasurer.  The  amount  so  collected  shall  be  paid  to 
the  Treasurer  of  the  Lodge  and  he  shall  forward  the 
same  so  as  to  reach  the  Grand  Secretary  and  Treas- 
urer not  later  than  the  20th  day  of  the  same  month.*' 

That  at  the  said  convention  held  in  September,  1904, 
said  last  quoted  section  of  the  constitution  was  amended 
to  read  as  follows : 

'  ''The  grand  dues  of  each  member  shall  be  the  sum 
of  Two  dollars  and  fifty  cents  per  year,  payable  semi- 
annually, one  dollar  of  which  shall  be  in  payment  of 
Locomotive  Firemen's  Magazine,  and  in  consideration 
of  which  the  member  shall  have  his  name  duly  entered 
upon  the  subscription  list  and  be  entitled  to  receive 
a  copy  of  each  magazine  from  the  day  of  initiation  to 
end  of  fiscal  year.  Such  amount  shall  be  payable  in 
two  equal  installments  on  or  before  the  first  days  of 
January  and  July,  to  the  Collector  of  the  Lodge.  Any 
member  failing  to  pay  his  grand  dues  as*  required  in 
this  section  shall  stand  expelled,  the  said  expulsion 
to  take  effect  January  2  and  July  2,  and  a  record 
thereof  made  and  reported  to  the  Grand  Secretary 
and  Treasurer.  The  amount  so  collected  shall  be  paid 
to  the  Treasurer  of  the  Lodge  and  he  shall  forward 
the  same  so  as  to  reach  the  Grand  Secretary  and 
Treasurer  not  later  than  the  20th  day  of  the  same 
month." 
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Complainants  further  allege  that  each  of  them,  prior 
to  September  1,  1904,  had  paid  to  the  Brotherhood  of 
Locomotive  Firemen  the  grand  dues  for  the  year  from 
July  1,  1904,  to  July  1,  1905,  as  provided  in  said  sec- 
tion 170,  prior  to  the  amendment  of  September,  1904, 
and  a  receipt  had  been  issued  to  each  of  complainants 
specifying  the  payment  of  grand  dues  from  July  1, 
1904,  to  July  1,  1905,  and  that  the  sum  so  paid  has 
been  forwarded  by  the  treasurers  of  the  subordinate 
lodges  to  which  complainants  belonged  to  the  grand 
secretary  and  treasurer  of  the  organization,  and  that 
the  same  had  been  received  with  the  full  knowledge 
and  consent  of  the  other  members  of  the  organization. 

That  after  the  amendment  passed  in  the  year  1904, 
complainants,  who  are  members  of  Paul  Eevere  Lodge, 
No.  485,  contended  that  the  payment  of  the  semi-annual 
grand  dues  under  the  said  amendment  should  not 
begin  until  July  1,  1905,  but  that  appellees  Hannahan 
and.  Carter,  who  then  were  and  still  are  the  grand 
master  and  grand  secretary  and  treasurer  of  the 
Brotherhood  of  Locomotive  Firemen,  contended  that 
under  the  amendment  passed  in  September,  1904,  ap- 
pellants were  obligated  to  pay  $1.25  each  for  the  semi- 
annual grand  dues  for  the  period  from  January  1, 1905, 
to  July  1,  1905,  but  that  appellants,  in  order  to  avoid 
controversy  with  the  officers  of  the  grand  lodge,  offered 
to  pay  and  did  pay,  in  addition  to  the  sum  of  two  dol- 
lars already  paid  for  the  grand  dues  for  the  fiscal  year 
from  July  1,  1904,  to  July  1,  1905,  the  sum  of  twenty- 
five  cents  each,  additional  semi-annual  grand  dues  to 
those  paid  by  appellants  prior  to  July  1,  1904,  and 
that  thereupon  Paul  Revere  Lodge,  No.  485,  of  which 
appellants  were  members,  entered  into  a  certain  agree- 
ment with  the  Brotherhood  of  Locomotive  Firemen 
through  the  said  John  J.  Hannahan,  its  grand  master, 
which  agreement  was  made  January  19,  1905,  and  re- 
cites the  change  in  the  constitution  as  above  set  forth. 
It  also  recites  that  the  by-laws  of  the  organization  pro- 
vide that  all  amendments  to  the  constitution  shall  be- 


394  Appellate  Courts  of  Illinois. 

Vol.  138.]  Champion  v.  Hannahan. 

come  effective  on  Jannary  1st  next  after  their  adop- 
tion, and  recites  the  sending  out  of  notice  by  the  grand 
master  and  grand  secretary  and  treasurer  to  each  of 
the  complainants,  demanding  payment  of  $1.25  dues 
for  the  period  from  January  1, 1905,  to  July  1, 1905. 

It  further  recites  the  contentions  of  the  respective 
parties  above  set  forth,  and  that  it  is  agreed  as  follows : 

^*1.  That  the  said  tender  of  25  cents  for  each  mem- 
ber shall  be  accepted  by  the  oflScers  of  the  Grand 
Lodge ; 

**2.  That  the  receipt  of  the  same  shall  not  preju- 
dice the  claim  of  right  of  the  grand  ofl&cers  to  insist 
on  further  payment  of  $1  from  each  member,  nor  shall 
their  said  claim  be  in  any  way  prejudiced  or  waived 
by  the  reception  of  subsequent  grand  dues  until  90 
days  after  next  Grand  Lodge  convention. 

**3.  It  is  further  agreed  that  no  action  shall  be 
taken  looking  to  the  suspension  of  the  parties  of  the 
second  part  or  of  any  of  its  members  on  account  of 
their  refusal  to  pay  said  excess  assessment  until  after 
the  next  convention  of  the  Grand  Lodge,  and  not  there- 
after until  at  least  40  days'  notice  in  writing  has  been 
given  to  the  second  party  of  intention  to  enforce  pay- 
ment in  cash  of  the  said  part  of  said  assessment  of 
said  grand  dues  on  which  the  party  of  the  second  part 
claims  a  credit  of  $1  per  member  as  aforesaid.'' 

It  was  further  recited  in  said  agreement  that  the 
intention  thereof  was  that  the  question  of  the  grand 
dues  should  stand  in  abeyance  until  the  grand  master 
should  receive  further  instructions  from  the  grand 
lodge  at  its  next  convention,  and  that  no  proceedings 
which  might  then  be  ordered  to  be  taken  requiring  the 
further  payment  in  cash  by  the  subordinate  lodge  or 
its  members  should  be  '*  commenced  within  90  days 
after  such  Grand  Lodge  convention  and  not  thereafter, 
and  that  the  party  of  the  second  part  and  its  members 
shall  then  have  the  same  right  to  insist  on  the  allow- 
ance of  said  credit  aforesaid  that  it  and  they  now  have, 
it  being  the  intention  hereof  that  the  rights  and  claims 
of  neither  party  shall  be  prejudiced  by  this  agreement 
and  the  holding  of  the  said  controversy  in  abeyance." 
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The  agreement  was  signed  by  the  Brotherhood  of 
Locomotive  Firemen  through  its  grand  master,  and  by 
the  Paul  Revere  Lodge  through  its  treasurer  and  by 
a  committee. 

The  bill  of  complaint  further  alleges  that  after  en- 
tering into  the  said  agreement  the  question  of  pay- 
ment of  the  additional  sum  on  account  of  grand  dues 
was  held  in  abeyance  until  after  the  biennial  conven- 
tion held  in  Milwaukee,  Wisconsin,  in  September,  1906 ; 
that  at  the  said  convention,  upon  a  report  of  the  com- 
mittee to  whom  the  controversy  between  appellants 
and  the  Brotherhood  of  Locomotive  Firemen  had  been 
submitted,  the  action  of  the  said  Hannahan,  grand  mas- 
ter, in  entering  into  the  contract  with  Paul  Revere 
Lodge,  No.  485,  was  approved  by  the  convention  and 
the  committee  reported  that  the  ruling  of  the  grand 
master  in  reference  to  the  collection  of  $1.25  on  ac- 
count of  semi-annual  dues  for  the  period  beginning 
January  1,  1905,  was  correct,  and  said  grand  master 
was  instructed  to  deal  with  said  subordinate  lodges 
as  the  laws  of  the  order  provide  for  lodges  failing  to 
pay  their  dues  and  assessments ;  that  on  the  twelfth  of 
November,  1906,  the  said  grand  master  notified  the 
lodge  of  which  appellants  were  members  that  the  grand 
dues  for  the  period  ending  June  30,  1905,  would  have 
to  be  paid  by  December  1,  1906,  or  that  the  penalty 
prescribed  by  said  proceedings  would  be  enforced,  and 
that  the  said  Hannahan,  grand  master,  on  or  about 
December  1,  1906,  notified  appellants,  in  common  with 
other  members  of  said  lodge  No.  485  that  they  stood 
expelled  for  failure  to  pay  the  additional  $1  grand 
dues  for  the  first  half  of  the  year  1905. 

Complainants  further  allege  that  they  are  ready  and 
willing  and  offer  to  pay  to  the  Brotherhood  of  Loco- 
motive Firemen  any  amounts  on  account  of  grand  dues 
for  the  said  period  which  the  court  might  adjudge  to 
be  due  and  owing  from  them  to  the  Brotherhood  of 
Locomotive  Firemen. 

Complainants  further  allege  that  Hannahan,   the 
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grand  master,  and  John  F.  McNamee,  the  editor  and 
manager  of  the  maga^e,  are  about  to  publish  a 
certain  magazine,  known  as  the  *' Brotherhood  of  Loco- 
motive Firemen's  Magazine'';  that  it  is  their  custom 
to  publish  in  said  magazine  a  list  of  the  members 
expelled  from  said  organization;  that  the  publication 
of  the  names  of  complainants  as  expelled  from  the 
order  would  irreparably  injure  appellants,  in  that  it 
would  prevent  appellants  from  procuring  employment 
in  the  lines  of  employment  in  which  they  were  espe- 
cially skilled  and  would  render  it  exceedingly  difficult, 
if  not  impossible,  for  appellants  to  secure  employment 
in  that  line,  and  that  in  the  event  of  appellants  becom- 
ing disabled,  or  in  the  event  of  the  death  of  appel- 
lants, claim  would  be  made  by  the  Brotherhood  of 
Locomotive  Firemen  that  the  suspension  of  appellants 
had  resulted  in  a  forfeiture  of  their  beneficiary  rights 
under  the  benefit  certificates  issued  to  them. 

The  bill  of  complaint  prays  that  the  said  parties 
who  are  made  defendants  in  their  own  behalf  and  as 
representing  the  other  members  of  the  Brotherhood  of 
Locomotive  Firemen  may  be  required  to  answer ;  that 
an  injunction  may  be  granted  restraining  the  defend- 
ants from  publishing  in  the  official  organ  of  the  Broth- 
erhood of  Locomotive  Firemen  the  names  of  appel- 
lants, or  of  the  lodges  to  which  appellants  belong,  as 
expelled  or  suspended  from  the  Brotherhood  of  Loco- 
motive Firemen,  and  from  publishing  in  any  manner 
whatsoever  any  statement  to  the  effect  that  appellants 
are  no  longer  members  of  the  Brotherhood  of  Loco- 
motive Firemen,  and  from  expunging  from  the  mem- 
bership list  the  names  of  appellants  as  members,  or 
from  depriving  or  attempting  to  deprive  appellants 
from  any  of  the  benefits  or  privileges  of  membership 
in  the  Brotherhood  of  Locomotive  Firemen,  or  from 
entering  upon  the  records  of  the  Brotherhood  of  Loco- 
motive Firemen  any  memorandum  of  expulsion  of  ap- 
pellants, or  from  cancelling  or  attempting  to  cancel  the 
benefit  certificates  held  by  appellants  in  said  organiza- 
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tion,  or  from  doing  any  other  act  or  thing  which  might 
tend  to  deprive  appellants  of  any  and  all  the  advan- 
tages of  membership  in  the  Brotherhood  of  Locomotive 
Firemen. 

The  bill  prays  for  a  temporary  injunction  in  accord- 
ance with  the  prayer  for  a  permanent  injunction. 

The  bill  of  complaint  was  filled  on  December  17, 1906, 
and  was  duly  verified. 

Subsequently,  on  December  18,  1906,  on  motion  of 
complainants,  it  appearing  that  notice  had  been  given 
by  complainants  to  certain  of  the  defendants,  a  pre- 
liminary injunction  was  issued  restraining  the  defend- 
ants as  prayed  in  the  bill  of  complaint. 

Afterwards,  on  December  21,  1906,  an  order  was 
entered  permitting  223  additional  complainants  to  be- 
come parties  without  prejudice  to  any  proceeding 
theretofore  had. 

On  December  29, 1906,  appellees  Hannahan  and  Car- 
ter filed  a  plea  to  the  bill,  alleging  that  they  are  resi- 
dents of  the  city  of  Peoria ;  that  the  first,  second,  third 
and  fourth  vice-grand  masters  were  residents  of  other 
states,  giving  their  residences;  that  John  H.  Smith, 
named  as  general  counsel  in  the  bill  of  complaint,  was 
not  general  counsel;  that  John  H.  Murphy,  residing 
in  the  State  of  Colorado,  was  general  counsel  of  said 
Brotherhood ;  that  the  editor  and  manager  of  the  maga- 
zine resided  in  Indiana,  and  that  appellees  George 
Goding  and  Eobert  Dixon  resided  in  Cook  county,  Illi- 
nois, and  are  the  only  defendants  named  in  the  bill  of 
complaint  residing  in  Cook  county. 

Said  plea  further  alleged  that  Goding  and  Dixon 
were  not  proper  or  necessary  parties  to  the  bill  of  com- 
plaint, having  no  power  or  authority  to  do  and  not 
having  threatened  to  do  any  of  the  several  acts  en- 
joined by  the  injunction;  that  the  bill  of  complaint 
does  not  affect  real  estate  in  Cook  county;  and  that 
they  ought  not  to  be  required  to  answer  the  bill  of 
complaint. 

Goding  and  Dixon  on  the  same  day  filed  a  genera] 
demurrer  to  the  bill. 
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On  January  25,  1907,  a  decree  was  entered  reciting 
that  by  agreement  between  defendants  John  J.  Hanna- 
han as  grand  master  and  W.  S.  Carter  as  grand  sec- 
retary and  treasurer,  payment  had  been  accepted  from 
348  of  the  complainants  in  the  said  bill  of  complaint 
of  the  additional  sum  so  claimed  by  the  defendant, 
and  agreeing  that  said  complainants  should  be  rein- 
stated as  of  December  4,  1906,  and  that  certain  other 
parties  might  become  co-complainants  and  make  the 
said  payment  and  be  reinstated  in  accordance  with 
said  agreement,  leaving  appellants  and  one  James  A. 
Bacon  as  the  only  complainants  not  settling  the  con- 
troversy with  the  Grand  Lodge  of  the  Brotherhood 
of  Locomotive  Firemen. 

The  decree  further  recites  that  the  case  coming  on 
for  argument  upon  motion  of  defendants  Hannahan 
and  Carter,  grand  master  and  grand  secretary  and 
^treasurer,  respectively,  to  dissolve  the  injunction 
theretofore  granted  herein,  and  the  court  being  fully 
advised  in  the  premises,  ordered  the  injunction  to  be 
and  the  same  was  dissolved  and  the  .bill  of  complaint 
was  dismissed  for  want  of  equity  and  for  want  of 
jurisdiction  as  against  the  complainants,  who  are  ap- 
pellants herein. 

EiTSHEB,  Montgomery,  Habt  and  Abbott,  for  appel- 
pellants. 

O'DoNNELL,  Dillon  &  Toolen,  for  appellees. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

It  is  insisted  on  behalf  of  appellees  that  the  bill  in 
this  case  was  improperly  filed  in  Cook  county,  because 
no  one  necessarily  or  properly  named  as  defendant  re- 
sided or  was  served  in  Cook  county.  The  decree  dis- 
misses the  bill  for  want  of  jurisdiction,  as  well  as  for 
want  of  equity. 

When  defendants  to  a  bill  appear  in  a  cause  and 
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file  a  plea  to  the  bill  and  move  to  dismiss  or  dissolve 
the  preliminary  injunction,  as  did  Hannahan  and  Car- 
ter, appellees,  they  submit  themselves  to  the  jurisdic- 
tion of  the  court  and  are  not  in  a  position  thereafter 
to  question  the  jurisdiction  of  the  court  over  them. 
Appellees  Goding  and  Dixon  appeared  in  the  cause 
and  demurred  to  the  bill,  and  moved  the  court  to  dis- 
solve the  preliminary  injunction.  The  appearances  of 
appellees  were  not  limited  in  any  way  or  for  any  pur- 
pose. In  our  opinion  the  Superior  Court  had  jurisdic- 
tion of  the  parties. 

It  must  be  held  also,  on  the  authority  of  Heaton  v. 
Hall,  51  App.  Div.  Eep.  (N.  Y.)  126;  Kowell  v.  Cove- 
nant Life  Ass'n,  84  111.  App.  316;  Eyan  v.  Cudahy,  157 
ni.  108;  Fullenwider  v.  Royal  League,  180  id.  621;  and 
Dickenson  v.  Board  of  Trade,  114  111.  App.  295,  that  a 
court  of  equity  has  jurisdiction  of  the  subject-matter 
of  the  bill. 

It  appears  from  the  decree  that  the  bill  was  dis- 
missed upon  the  hearing  of  the  motions  of  appellees 
to  dissolve  the  preliminary  injunction.  While  it  ap- 
pears that  the  sworn  plea  of  appellees  Hannahan  and 
Carter  was  read  on  the  hearing,  and  the  affidavits  of 
Goding  and  Dixon  and  O'Donnel  were  also  read,  the 
motion  must  be  treated,  no  answer  having  been  filed, 
as  based  on  the  insufficiency  of  the  bill  for  the  relief 
asked,  and  therefore  as  amounting  to  a  demurrer  to 
the  bill,  thus  presenting  the  question  whether  the  com- 
plainants state  a  case  in  their  bill  for  equitable  relief. 

The  bill  makes  no  question  upon  the  regularity  of 
the  proceedings  whereby  the  amendment  to  the  consti- 
tution set  out  in  the  bill  was  adopted.  The  question 
presented  by  the  bill  was  to  the  right  of  the  conven- 
tion of  the  Brotherhood  of  Locomotive  Firemen  held 
in  September,  1904,  to  change  the  constitution  of  the 
order,  whereby  the  grand  dues  of  each  member  were 
fixed  at  $2.50  per  year,  instead  of  $2,  and  providing 
for  its  payment  in  two  equal  installments  on  the  first 
days  of  January  and  July  in  each  year,  and  the  right 
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to  enforce  such  amendment  against  complainants  on 
January  1,  1905,  complainants  having  paid  on  July  1, 
1904,  their  dues  to  July  1,  1905,  under  the  provisions 
of  the  constitution  as  it  existed  before  the  amendment 
was  adopted. 

The  time  when  the  amendment  went  into  effect  was 
fixed  by  section  81  of  the  constitution,  in  the  absence 
of  any  action  of  the  convention  fixing  a  different  date. 

Appellants,  when  they  joined  the  order,  agreed  in 
their  applications  'Ho  comply  with  all  the  laws,  usages 
and  regulations  of  the  Order  now  (then)  in  force  or 
that  may  be  hereafter  enacted. '^  They  therefore 
agreed  to  and  were  bound  by  the  above  provision  of 
the  constitution  that  amendments  might  be  made  in 
the  way  therein  provided,  and  that  such  amendments 
should  take  effect  on  the  first  day  of  January  follow- 
ing, tmless  otherwise  ordered  by  the  convention. 

A  court  of  equity  cannot  say  that  the  amendment 
was  unreasonable,  nor  can  the  court  say  that  it  would 
work  any  hardship  upon  appellants  because  they  had 
paid  their  dues  in  advance  of  the  going  into  effect 
of  the  amendment.  With  a  membership  as  large  as 
that  averred  in  the  bill,  it  would  necessarily  happen 
that  very  many  of  the  members  would  have  paid  dues 
in  advance  of  any  change  of  the  constitution.  Indeed, 
most  of  the  members  of  the  order,  if  not  all  of  them, 
if  they  paid  their  annual  dues  on  the  first  day  of  July 
in  each  year,  under  section  170  of  the  constitution  be- 
fore it  was  amended,  must  have  been  in  the  same  situa- 
tion as  appellants,  as  to  the  advanced  payment  of  their 
dues  from  January  1,  1905,  to  July  1,  1905;  so  that 
the  amendment  must  have  affected  equally  all  mem- 
bers, and  if  appellants  are  right  in  their  contention 
that  they  could  not  be  called  upon  for  the  increased 
assessment  of  dues  until  July  1,  1905,  it  would  be  im- 
possible to  put  the  amendment  in  force  until  that  date, 
although  the  constitution  provided  it  should  be  in  force 
January  1, 1905. 

In  our  opinion,  every  member  of  the  order  paid  his 
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annnal  dues  subject  to  the  provision  of  the  constitu- 
tion in  regard  to  amendments  thereof,  and  if  such 
amendment  went  into  force  and  effect  on  January  1st, 
as  we  think  the  amendment  in  question  did,  each  mem- 
ber was  bound  to  pay  his  dues  from  January  1st  in 
accordance  with  the  new  provision. 

When  a  member  of  a  voluntary  association  agrees 
when  joining  to  be  bound  by  all  laws  of  the  associa- 
tion then  in  force,  or  which  may  thereafter  be  enacted, 
he  is  bound  by  any  change  in  the  laws,  even  though 
such  change  may  vary  the  terms  of  his  contract  with 
the  association  as  to  the  rate  of  his  assessments  or 
otherwise.  He  has  no  vested  right  to  have  the  rate 
of  assessment  fixed  by  the  law  of  the  association,  when 
the  contract  was  entered  into,  remain  unchanged.  Ful- 
lenwider  v.  Eoyal  League,  180  HI.  621;  Peterson  v. 
Gibson,  191  id.  365;  Scow  v.  Eoyal  League,  223  id.  32; 
Murphy  v.  Nowak,  223  id.  301. 

The  bill  shows  that  the  biennial  convention  of  the 
order  held  in  1906  approved  the  construction  of  the 
amendment  of  1904,  placed  thereon  by  the  grand  mas- 
ter, and  directed  the  executive  oflScers  to  carry  the 
amendment,  as  interpreted  by  him  and  the  convention, 
into  effect.  No  doubt,  -as  contended  by  both  sides  to 
this  controversy,  under  section  173  of  the  constitution 
of  the  order,  appellants,  having  failed  to  pay  their 
dues  to  a  subordinate  lodge  or  to  the  grand  lodge,  as 
provided  by  the  constitution,  stood,  ipso  facto,  upon 
such  failure,  expelled  from  the  order,  and  no  action 
of  the  lodge  or  of  any  officer  was  required  to  give  effect 
to  such  expulsion.  This  was  the  situation  and  stand- 
ing of  appellants  and  each  of  them  when  the  agree- 
ment of  January  19, 1905,  signed  by  the  grand  master 
of  the  order  and  the  treasurer  and  committee  of  the 
Paul  Eevere  Lodge  was  made.  It  is  necessary,  then, 
to  consider  the  effect,  if  any,  of  this  agreement  upon 
appellants^  rights. 

By  this  contract  it  was  agreed  that  the  Paul  Eevere 
Lodge  should  be  permitted  to  pay  twenty-five  cents  in 
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cash  for  each  of  the  members  of  that  lodge  who,  on 
July  1,  1904,  paid  the  grand  dues  assessment  then 
made  for  the  year  ending  July  1,  1905,  but  without 
prejudice  to  either  party,  and  the  claim  of  right  of 
the  grand  officers  to  insist  on  a  further  payment  of  one 
dollar  for  each  member  should  not  be  waived  or  preju- 
diced by  the  reception  of  subsequent  grand  dues  until 
ninety  days  after  the  next  grand  lodge  convention. 
The  agreement  also  provided  that  no  action  should  be 
taken  by  the  grand  lodge  or  its  oflScers,  agents  or 
lodges  looking  to  the  suspension  of  Eevere  Lodge  or 
its  members  on  account  of  their  refusal  to  pay  the 
grand  dues  withheld  until  after  the  next  convention 
of  the  grand  lodge,  and  until  after  forty  days'  notice 
in  writing  had  been  given  to  the  Revere  Lodge  of  the 
intention  to  enforce  payment  in  cash  of  the  part  of  the 
assessment  of  said  grand  dues  on  which  that  lodge 
and  its  members  claimed  a  credit  of  one  dollar  per 
member.' 

The  bill  shows  that  at  the  biennial  convention  of 
the  grand  lodge  held  in  Milwaukee  in  September,  1906, 
the  action  of  the  grand  master  in  entering  into  the 
above  agreement  was  approved,  and  that  the  ruling  of 
the  grand  master  in  reference  to  the  collection  of  $1.25 
on  account  of  semi-annual  dues  for  the  period  begin- 
ning January  1,  1905,  was  correct,  and  the  grand  mas- 
ter was  instructed  to  deal  with  the  said  subordinate 
lodges  as  the  laws  of  the  order  provided  for  lodges 
failing  to  pay  their  dues  and  assessments.  The  bill 
avers  that  on  November  12,  1906,  the  grand  master 
notified  the  lodge  of  which  appellants  were  members 
that  the  grand  dues  for  the  period  ending  June  30, 
1905,  would  have  to  be  paid  by  December  1,  1906,  or 
that  the  penalty  would  be  enforced;  and  that  on  or 
about  December  1,  1906,  the  grand  master  notified  ap- 
pellants that  they  stood  expelled  for  failure  to  pay 
the  additional  one  dollar  on  grand  dues  for  the  first 
half  of  the  year  1905. 

AVaiving  for  the  moment  the  question  whether  tha 
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agreement  was  binding  upon  the  Brotherhood,  and 
assuming  that  it  was  binding  on  the  parties  to  it,  the 
claim  of  appellants  is  that  they  were  entitled  to  forty 
days'  notice  after  the  convention  before  any  further 
action  to  enforce  the  expulsion  could  be  taken  against 
them,  and  that  they  did  not  receive  such  notice. 

The  contract  provides  that  the  notice  should  be  given 
to  the  Paul  Revere  Lodge,  the  second  party  to  the 
contract.  The  lodge  was  represented  in  the  conven- 
tion by  its  delegates  under  the  constitution.  The  reso- 
lutions passed  at  the  convention  were  notice  to  the 
delegates,  and,  through  them,  to  the  lodges  which  they 
represented,  of  what  those  resolutions  declared  or  pro- 
vided. As  appears  by  the  bill,  the  Paul  Revere  Lodge 
had  notice  on  or  before  October  21, 1906,  of  the  action 
of  the  convention,  for  on  that  day  the  lodge  adopted 
a  resolution  declaring  that  it  did  not  accept  the  de- 
cision rendered  by  the  tenth  biennial  convention  rela- 
tive to  the  controversy  existing  between  the  lodge  and 
the  grand  lodge  in  regard  to  payment  of  grand  dues 
January  1, 1905,  and  instructed  a  committee  to  appeal 
to  the  courts.  It  thus  appears  from  the  bill  that  the 
lodge  had  forty  days'  actual  notice  that  the  conven- 
tion had  approved  the  interpretation  of  the  amend- 
ment to  the  constitution  put  upon  it  by  the  grand 
master  and  had  directed  him  to  enforce  it.  The  reso- 
lution adopted  by  the  lodge  amounts  to  an  express  ad- 
mission that  the  lodge  had  full  knowledge  and  notice 
on  October  21,  1906,  of  the  proceedings  of  the  conven- 
tion, including  the  direction  of  the  officers  of  the  grand 
lodge  to  enforce  the  constitution  as  amended  and  its 
interpretation  of  the  amendment.  The  resolution  also 
shows  that  the  lodge  defiantly,  and  in  advance  of  any 
action  of  the  grand  master,  proclaimed  that  it  would 
not  accept  the  decision  of  the  convention  on  the  mat- 
ter in  controversy  and  live  up  to  and  perform  the 
spirit  of  the  agreement  on  its  part.  This  action  by 
the  lodge  was  a  waiver  of  the  right  of  the  lodge,  it 
it  had  any  such  right,  to  require  a  formal  written 
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notice,  and  in  equity  the  lodge,  or  appellants  as  mem- 
bers of  it,  cannot  complain  of  the  absence  of  such 
notice.  The  bill,  therefore,  presents  no  just  or  equit- 
able cause,  or  ground  of  relief,  based  on  a  violation 
of  the  agreement  by  the  Brotherhood. 

We  think,  however,  the  agreement  in  question  did 
not  bind  the  parties  to  it.  The  agreement  expresses 
an  attempt  made  in  the  interests,  of  harmony  to  settle 
the  controversy,  and  avoid  litigation.  This  was  com- 
mendable, but  it  was  not  effectual  in  law  or  fact.  The 
bill  shows  no  authority  in  the  grand  master  to  make 
such  an  agreement  on  behalf  of  the  grand  lodge.  The 
qualified  approval  of  his  action  in  this  regard  by  the 
convention  did  not  give  life  or  force  to  the  agreement. 
It  was  not  in  the  power  of  the  grand  master  and  the 
convention  to  suspend  or  abrogate  temporarily  the 
constitution  under  which  they  were  acting,  in  the  man- 
ner and  by  the  means  shown  by  the  bill. 

The  provision  of  the  constitution  of  the  order  above 
referred  to,  providing  that  a  member  failing  to  pay 
his  assessments  shall  stand  expelled  ipso  facto  and 
without  notice  or  trial,  is  not  unreasonable.  The  Peo- 
ple V.  Board  of  Trade,  224  111.  370.  But  whether  rea- 
sonable or  unreasonable,  appellants  agreed  to  be  bound 
by  it,  and  indeed  make  no  complaint  on  that  ground. 
Where  the  constitution  and  laws  of  a  voluntary  asso- 
ciation in  regard  to  expelling  a  member  are  not  im- 
reasonable  or  contrary  to  public  policy,  equity  will  not 
interfere  by  injunction  to  prevent  such  expulsion. 
Board  of  Trade  v.  Kiordan,  94  HI.  App.  298,  and  cases 
there  cited. 

At  the  time  when  appellants  filed  this  bill,  they  stood, 
as  we  have  seen,  expelled  from  the  order,  and  no  action 
of  any  lodge  or  oflScer  was  necessary  to  give  effect  to 
such  expulsion.  The  publication  of  the  names  of  ap- 
pellants in  the  official  organ  of  the  Brotherhood,  which 
is  sought  to  be  enjoined  by  the  bill,  would  have  no 
other  effect  than  to  give  notice  of  a  fact.  It  could  not 
affect  the  standing  or  memberships  of  appellants.    It 
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seems  dear,  then,  that  in  the  last  analysis  the  real 
object  of  the  bill  is  to  restore  appellants  to  member- 
ship. In  this  view  of  the  bill  the  court  did  not  have 
jurisdiction.  A  court  of  equity  will  not  do  this,  even 
if  they  were  unlawfully  expelled.  An-  injunction  is  a 
preventive  remedy  merely,  and  cannot  be  so  framed 
as  to  command  a  party  to  undo  what  he  has  done. 
Fisher  v.  Board  of  Trade  of  Chicago,  80  HI.  85 ;  Baxter 
V.  Board  of  Trade  of  Chicago,  83  111.  146;  Pitcher  v. 
Board  of  Trade  of  Chicago,  121  HI.  412. 

In  our  opinion,  the  chancellor  did  not  err  in  dismiss- 
ing the  bill  for  want  of  equity,  and  the  decree  must  be 
afEirmed. 

Affirmed. 


The  Lehigh  Yalley  Transportation  Company  y.  Joseph 

Cook* 

Gen.  No.  13^614. 

1.  Pebbonal  injxtbies — what  essential  to  recover  lor.  In  order  to 
recover  in  an  action  for  personal  injuries,  it  is  essential  not  only 
that  proof  be  made  of  actionable  negligence,  but  also  the  plaintiff 
must  establish  that  he  was  at  the  time  of  the  accident  in  the 
exercise  of  ordinary  care  for  his  own  safety. 

2.  CO17TBIBUT0BT  NEOLioENCE — vcihen  established.  Held,  that  it  was 
contributory  negligence  for  the  plaintiff,  knowing  of  the  existence 
upon  the  deck  of  a  ship  of  a  hatchway,  to  walk  (vision  being 
obscured)  over  such  deck  without  knowing  whether  the  hatchway 
was  open  or  closed. 

Bakes,  P.  J.,  dissenting. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Ck)ok  county;  the  Hon.  Theodore  Bbentano,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1907. 
Reversed.    Opinion  filed  January  14,  1908. 

Statement  hy  the  Court.  The  plaintiff  below,  ap- 
pellee, recovered  a  judgment  against  defendant,  appel- 
lant, for  $7,500  for  damages  for  personal  injuries.    The 
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case  comes  to  this  court  on  an  appeal  from  that  judg- 
ment. 

Appellant  is  the  owner  of  a  line  of  steamboats  ply- 
ing between  Buffalo  and  Chicago.  On  April  27,  1905, 
shortly  after  seven  o'clock  a.  m.,  the  steamer  Mauch 
Chunk,  one  of  appellant's  boats,  arrived  at  appellant's 
dock  in  the  Chicago  river  with  a  cargo  of  miscellaneous 
freight,  a  part  of  which  at  least  was  to  be  discharged 
at  that  dock. 

William  J.  Connors,  who  was  a  co-defendant  in  the 
court  below,  was  engaged  in  the  business  of  loading 
and  unloading  steamboats  belonging  to  appellant  at 
the  port  of  Chicago,  under  a  contract,  the  terms  of 
which  are  not  disclosed  in  the  record,  but  appellee  was 
in  the  employ  of  Connors  as  a  dock  laborer,  and  was 
not  in  the  employ  of  appellant. 

The  morning  was  cloudy  and  it  was  raining  or  mist- 
ing. As  the  boat  arrived  at  the  dock  the  crew  opened 
No.  3  gangway,  which  was  about  fifty  feet  from  the 
bow  of  the  vessel,  and  ran  out  a  gangplank  from  the 
vessel  to  the  dock.  Because  of  the  fact  that  the  deck 
of  the  vessel  was  so  much  higher  than  the  dock,  John 
Lawless,  who  was  in  charge  of  a  gang  of  dock  laborers 
or  stevedores,  of  which  appellee  was  one,  went  along 
the  dock  with  a  part  of  his  gang  to  procure  another 
gang-plank  to  put  in  this  same  gangway  for  the  pur- 
pose of  reducing  the  incline  or  grade  from  the  deck 
of  the  vessel  to  the  dock.  Appellee  did  not  go  with  the 
part  of  the  gang  for  the  additional  gang-plank,  but, 
as  he  claims,  in  obedience  to  an  order  from  Lawless, 
went  on  board  the  vessel  to  look  for  a  truck,  and  fell 
through  an  open  hatchway,  which  was  about  fifteen 
yards  from  the  gangway  where  he  entered,  and  was 
injured. 

At  the  close  of  appellee's  case  a  motion  was  made 
to  direct  a  verdict  for  appellant,  which  was  denied. 
This  motion  was  renewed  at  the  close  of  all  the  testi- 
mony, and  it  was  again  denied.  Proper  exceptions  to 
the  rulings  were  preserved. 
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UuiMAi^isr,  Hagkeb  &  Hoag,  for  appellant. 
EiiMEB  &  Cohen,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

In  addition  to  proof  of  actionable  negligence  on  the 
part  of  appellant,  it  was  necessary,  in  order  to  make  a 
case,  that  the  appellee  prove  that  at  the  time  of  the 
accident  he  was  in  the  exercise  of  due  care  for  his 
own  safety — ^in  other  words,  that  his  own  negligence 
did  not  contribute  to  the  injury.  CuUen  v.  Higgins, 
216  HI.  78,  82. 

Appellee  was  not  in  the  employ  of  appellant.  He 
was  in  the  employ  of  Connors,  and  went  on  board  the 
ship  in  obedience  to  the  order  of  his  foreman,  Law- 
less, if  any  such  order  was  given  to  look  for  a  truck. 
The  evidence  as  to  where  the  trucks  belonging  to  the 
ship  were  kept  in  the  ship,  is  contradictory.  Some 
of  the  testimony  is  to  the  effect  that  they  were  kept 
in  the  fan-tail,  upwards  of  400  feet  from  the  place 
where  appellee  was  injured,  and  some  of  the  witnesses 
say  they  were  kept  in  the  forward  part  of  the  ship. 
It  appears  from  the  evidence  that  appellee  had  assisted 
in  unloading  this  vessel  on  other  occasions.  If  he  did 
not  know  where  the  trucks  were  kept,  it  would  have 
been  only  reasonable  and  prudent  to  have  inquired  of 
some  of  the  boat's  crew.  Without  stopping  to  make 
any  inquiry,  or  waiting  for  the  gang-plank  which  his 
foreman  with  a  part  of  his  gang  had  gone  down  the 
dock  to  procure  for  the  purpose  of  reducing  the  grade 
from  the  deck  of  the  vessel  to  the  dock,  in  prepara- 
tion for  the  work  of  unloading  the  cargo,  and  without 
waiting  for  the  hatchway  on  the  spar  deck  to  be  opened, 
which  was  done  within  a  few  minutes  after  he  fell,  he 
went  on  the  main  deck  and  walked  about  fifteen  yards 
from  the  gangway,  where  it  was  dark,  and  stepped  into 
the  open  hatchway  No.  2.  Appellee  testified  that  he 
knew  there  was  a  hatchway  there,  but  he  says  the 
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hatchways  were  generally  closed,  and  on  other  occa- 
sions when  he  worked  on  this  vessel  this  hatchway  was 
closed. 

At  this  time  the  ship  was  not  fully  prepared  for  un- 
loading the  cargo.  The  gangway  and  gang-plank  was 
not  ready  for  that  purpose.  The  spar  deck  hatchways, 
known  as  three,  four,  five,  six,  seven,  eight,  nine  and 
ten,  had  been  opened,  but  hatchways  one  and  two  on  the 
spar  deck,  which  were  over  or  nearly  over  hatchway 
two  and  would,  when  open,  admit  light  to  it,  had  not 
been  opened.  The  freight  checker  who  directs  what 
freight  is  to  be  taken  off  was  not  there,  and  no  orders 
had  been  given  as  to  the  handling  of  the  freight. 

In  the  opinion  of  a  majority  of  the  court,  the  evi- 
dence shows  that  appellee's  own  negligence  contributed 
to  his  injury,  and  therefore  he  is  not  entitled  to  re- 
cover. It  was  not  consonant  with  due  care  for  his  own 
safety  for  appellee,  knowing  that  the  hatchway  was 
there,  to  walk  over  the  deck  without  knowing  whether 
the  hatchway  was  open  or  closed.  He  had  no  right 
to  assume  that  it  was  closed  at  that  particular  time, 
when,  as  he  knew,  the  cargo  of  the  vessel  was  to  be 
discharged,  and  the  hatchway  might  be  open  for  that 
very  purpose.  As  said  in  C,  M.  &  St.  P.  Ey.  Co.  v. 
Halsey,  133  111.  248-254:  ''One  who,  failing  to  observe/ 
due  care,  blindly  walks  into  a  danger  that  the  observ-i 
ance  of  due  care  would  have  enabled  him  to  avoid,  isp 
no  less  guilty  of  contributory  negligence,  than  he,  being 
able,  by  the  observance  of  due  care,  to  extricate  him- 
self from  danger,  fails  to  make  any  effort  for  his  per- 
sonal safety,  and  because  thereof  is  injured. '' 

Appellant  at  the  time  of  the  accident  had  done  noth- 
ing, in  the  opinion  of  a  majority  of  the  court,  which 
cast  upon  it  the  duty  toward  appellee  to  keep  the  hatch- 
way in  question  closed  or  guarded  at  the  time  appellee 
fell  into  it.  The  opening  of  the  gangway  was  not  an 
invitation  to  appellee  to  enter  the  ship,  under  the  cir- 
cumstances shown  in  evidence.  As  stated  above,  appel- 
lee was  in  the  employ  of  an  independent  contractor. 
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Appellant  had  no  notice  of  his  intention  to  go  near  the 
hatchway,  for  there  was  nothing  for  him  to  do  there, 
and  at  that  point  of  time  it  could  not  be  expected  to 
guard  against  the  action  of  appellee  in  walking  around 
in  the  darkness  where  he  was  not  invited  or  expected, 
in  advance  of  the  time  when  he,  as  a  member  of  Con- 
nors^ gang,  might  reasonably  be  expected  to  be  on 
board  the  vessel  for  the  purpose  of  unloading  the 
cargo.  He  was  not  obliged  to  walk  there  for  the  pur- 
pose of  removing  and  unloading  freight,  and  he  was 
not  there  for  that  purpose. 

In  Dwyer  v.  National  Steamship  Co.,  4  Fed.  Eep. 
493,  the  court,  in  discussing  the  alleged  duty  of  the 
owner  of  the  steamer  of  maintaining  the  hatchway  in 
a  safe  condition  and  the  failure  to  discharge  that  duty, 
at  page  495  said:  ''Hatchways  are  well-known  features 
and  sources  of  dangers  on  a  ship.  They  are  intended 
to  be  open  a  large  portion  of  the  time,  especially  when 
in  port,  not  only  for  the  purpose  of  loading  and  un- 
loading cargo,  but  also  for  ventilation.  An  open  hatch- 
way on  a  ship,  when  provided  with  the  usual  coamings, 
is  not  evidence  of  a  neglect  of  duty  on  the  part  of 
the  ship-owner.  On  the  contrary,  a  ship-owner  has  the 
right  to  allow  the  hatchways  of  his  ship  remain  uncov- 
ered and  unprotected,  except  by  the  usual  coamings; 
and  all  persons  moving  upon  the  decks  of  a  ship  are 
chargeable  with  notice  of  the  probable  presence  of  open 
hatchways  on  the  deck.  Neither  is  it  the  duty  of  the 
ship-owner  to  maintain  a  guard  stationed  at  the  hatch- 
way of  his  ship  for  the  purpose  of  protecting  persons 
from  injury  by  falling  into  it.  Such  a  duty  would  be 
burdensome  in  the  extreme,  and  is  not  required  by  the 
law.  Murray  v.  McLean,  57  111.  378.  The  requirement 
would  be  unreasonable,  has  never  been  observed  in 
practice,  nor,  so  far  as  I  know,  declared  in  any  adjudi- 
cated case.'' 

To  the  same  effect  is  The  Helios  case,  12  Fed.  Eep. 
732,  the  court  saying  at  page  733:  ''It  was  not  a  hatch 
for  the  usual  stowage  of  cargo,  such  as  stevedores  must 
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at  their  peril  look  out  for  and  are  presumed  to  know 
about,  and  had  no  reference  to  the  cargo,  and  the  steve- 
dores had  no  business  with  it,  as  the  evidence  shows." 
For  the  foregoing  reasons  a  majority  of  the  court 
think  that  appellant  is  not  liable.  The  judgment  is  re- 
versed with  a  findings  of  facts. 

Reversed. 

Mr.  Presiding  Justice  Bakeb  dissenting. 

I  think  that  the  rules  of  law  applicable  to  the  owner 
or  occupier  of  real  property  apply  to  the  owner  of  the 
vessel  in  question.  '*The  owner  or  occupier  of  real 
property  is  under  the  duty  of  exercising  reasonable, 
ordinary  care  and  prudence  to  the  end  of  keeping  his 
premises  safe  for  the  benefit  of  those  who  come  upon 
them  by  his  invitation,  express  or  implied.  •  •  • 
The  person  so  invited  to  come  upon  the  premises  of  the 
other  is  entitled  to  assume  that  they  will  be  in  a  rea- 
sonably safe  condition."  1  Thompson  on  Neg.,  sec. 
968. 

Defendant  contracted  with  Connors  to  unload  its 
vessels  at  Chicago,  and  to  unload  a  vessel  Connors' 
stevedores  must  go  on  board  the  vessel  they  were  to 
unload.  Defendant  therefore  owed  to  them  the  duty 
to  use  reasonable  care  to  make  and  keep  that  part  of 
the  vessel  into  which  they  might  by  implication  be  in- 
vited to  go,  or  into  which  the  defendant  was  reason- 
ably bound  to  anticipate  that  they  would  go  in  unload- 
ing or  preparing  to  unload  the  vessel,  reasonably  safe. 

The  only  one  of  the  vessel's  officers  or  crew  who 
was  examined  was  Burke,  the  first  mate,  whose  depo- 
sition was  taken  by  the  defendant  and  read  at  the  trial 
by  the  plaintiff.  He  testified  in  part  as  follows,  on  his 
examination  in  chief:  *'Q.  What  did  you  do  there, 
Mr.  Burke,  when  you  first  came  to  the  dock?  A.  We 
started  opening  up  gangways  to  let  the  men  aboard. 
Q.  And  for  what  purpose  were  you  opening  up  the 
gangways?  A.  To  let  the  men  go  aboard  to  unload 
the  cargo."  He  further  testified  that  the  crew  opened 
No,  2  gangway,  which  was  fifty  feet  from  the  forward 
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end  of  the  vessel;  that  plaintiff  was  in  the  gang  work- 
ing at  No.  2  gangway. 

The  evidence  warranted  a  finding  by  the  jnry  that 
trucks  were  kept  on  the  main  deck  of  the  vessel,  at 
its  forward  end,  and  that  plaintiff's  foreman,  after 
the  gangway  was  opened,  ordered  plaintiff  to  go  on 
board  the  vessel  and  get  a  truck.  The  gangway 
through  which  plamtiff  went  on  the  vessel  was  opened 
by  the  crew  some  time  after  the  vessel  reached  the 
dock  at  Chicago.  The  opening  of  the  gangway  was, 
under  the  evidence,  in  my  opinion,  notice  to  Connors ' 
employes  that  the  vessel  had  been  made  ready  for 
them,  and  was  an  implied  invitation  to  them  to  come 
on  the  vessel.  Forward  of  the  gangway  through  which 
plaintiff  came,  was,  in  the  main  deck,  an  open,  un- 
protected hatchway,  twenty-one  feet  long,  leaving  a 
passage  six  feet  wide  at  each  end.  It  was  dark  in 
that  part  of  the  vessel  where  the  open  hatchway  was. 
In  the  forward  part  of  the  vessel,  on  the  main  deck, 
was  cement  in  bags.  The  checker  mentioned  was  an 
employe  of  the  Chicago  agent  of  defendant,  and  did 
not  go  on  a  vessel  until  they  were  ready  to  unload. 
He  told  the  foreman  of  the  stevedores  what'  freight 
was  to  be  taken  off,  but  the  stevedores  were  subject 
to  the  orders  of  their  own  foreman.  For  all  that 
Burke,  the  mate,  or  anyone  on  board  the  vessel  knew, 
when  the  gangway  was  opened,  the  cement  in  the  bow 
of  the  vessel  might  be  unloaded  first.  I  do  not  think 
that  when  the  mate  opened  the  gangways  he  had  any 
right  to  assume  that  no  stevedore  would  go,  by  order 
of  his  foreman  or  otherwise,  forward  from  the  gang- 
way on  the  main  deck;  on  the  contrary,  I  think  the 
invitation  implied  to  come  through  the  gangway  on 
the  main  deck  included  an  invitation  to  go  to  such 
place  on  that  deck  as  it  was  necessary  for  a  stevedore 
to  go  to  unload  or  to  prepare  to  unload  the  cargo,  and 
that  the  servants  of  the  defendant  in  charge  of  the 
vessel  were  bound  reasonably  to  anticipate  that  a 
stevedore  who  came  on  board  under  such  implied  invita- 
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tion  might  go  forward  on  that  deck  to  get  a  truck  or 
for  some  other  purpose. 

I  think  the  question  whether,  under  the  evidence  in 
this  record,  the  act  of  defendant  in  permitting  the 
hatchway  through  which  plaintiff  fell  to  remain  open 
and  unguarded  constituted  and  was  negligence,  was 
a  question  of  fact  for  the  jury,  as  was  the  question 
whether  the  plaintiff  was  in  the  exercise  of  reasonable 
care  for  his  own  safety. 


Jacob  Olos  T.  Jennie  Louise  Larson. 
Gen.  No.  13,626. 

1.  Kasteb  in  ghancebt — when  findings  of  fact  hy,  toill  not  be  dis- 
turbed. Before  the  findings  of  fact  of  a  master  will  be  disturbed  it 
must  clearly  and  manifestly  appear  that  he  was  in  error. 

2.  Tax  certificate — what  not  valid  assignment  While  the  stat- 
ute provides  that  a  tax  sale  certificate  is  assignable  by  indorsement, 
and  that  an  assignment  thereof  shall  vest  in  the  assignee  all  the 
right,  title  and  interest  of  the  original  purchaser  at  the  sale.  It  does 
not  follow  that  an  indorsement  in  blank  is  sufficient  to  transfer  the 
ownership  thereof. 

3.  Tender — effect  of,  upon  taxation  of  costs.  In  a  proceedins  to 
cancel  a  tax  sale  certificate  as  irregular  and  void,  it  is  not  error, 
upon  sustaining  such  a  proceeding,  to  tax  all  costs  against  the  de- 
fendant accruing  subsequent  to  a  tender  of  the  amount  due  under 
the  certificate. 

Bill  for  injunction,  etc.  Appeal  from  the  Superior  CJourt  of  Cook 
county;  the  Hon.  Willabd  M.  McEweit,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  CJourt  at  the  March  term,  1907.  Afllrmed. 
Opinion  filed  January  14,  1908. 

Statement  by  the  Court.  The  bill  in  this  case  was 
filed  in  the  lower  court  on  January  22,  1906,  by  ap- 
pellee against  Jacob  Glos  and  the  County  Clerk  of 
Cook  county,  alleging  among  other  things  that  she 
was  the  owner  of  the  property  in  question  and  had 
been  in  possession  thereof  for  a  long  time   prior 
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thereto;  that  a  certificate  of  sale  had  been  issued  to 
the  said  Glos,  who  was  still  the  owner  and  holder 
thereof,  and  that  said  certificate  was  void  because  no 
notice  had  been  served  upon  the  owners  or  parties  in 
possession  of  the  premises,  and  that  the  holder  of  the 
certificate  was  not  entitled  to  a  deed. 

The  bill  prayed  for  an  injunction  against  Glos  re- 
straining him  from  applying  for  a  deed  on  the  certifi- 
cate, and  enjoining  the  County  Clerk  from  issuing  a 
deed. 

Appellant  Glos  answered,  and  a  replication  was  filed 
by  appellee.  The  cause  was  referred  to  a  master  in 
chancery,  who,  after  hearing  the  evidence,  made  a  re- 
port finding  the  allegations  of  the  bill  to  be  true,  and 
reconoanending  a  decree  in  accordance  with  the  prayer 
of  the  bill.  Objections  and  exceptions  were  filed  to 
the  report,  which  were  overruled  respectively  by  the 
master  and  the  court,  and  a  decree  was  entered  in  ac- 
cordance with  the  prayer  of  the  bill. 

John  E.  O'Connob,  for  appellant. 

David  G.  Eobebtson,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  master  found  from  the  evidence,  and  the  decree 
sa  finds,  that  Jacob  Glos  was,  at  the  time  of  the  filing 
of  the  bill  of  complaint  and  at  the  time  of  ihe  report, 
the  owner  and  holder  of  the  certificate  of  sale,  and 
that  A.  A.  Timke  was  the  agent  of  Glos.  It  is  urged 
that  this  finding  is  unsupported  by  the  evidence. 

We  have  duly  considered  the  evidence  and  find  that 
it  supports  the  finding  of  the  decree.  Appellant  did 
not  testify  in  the  case.  Timke,  who  had  been  appel- 
lant's clerk  for  nearly  fourteen  years,  testified  that  he 
was  the  owner  of  the  certificate  in  question  which  had 
been  indorsed  to  him  in  blank  by  Glos.  His  testi- 
mony, we  think,  shows  that  he  was  acting  merely  as 
the  agent  of  appellant,  and  that  the  contention  that 
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he,  Timke,  was  the  owner  of  the  certificate  was  a  mere 
pretense  and  a  subterfuge.  The  master  saw  and  heard 
the  witness  and  was  in  a  better  position  to  determine 
the  truth  in  respect  to  this  contention  than  the  chan- 
cellor or  this  court.  Even  though  we  were  in  doubt 
as  to  the  correctness  of  his  finding,  we  would  not  be 
justified  in  disturbing  the  decree  on  the  evidence.  'It 
must  appear  manifestly  and  clearly  to  us  that  the 
master  was  in  error  in  his  conclusion  upon  the  facts 
before  we  are  justified  in  substituting  our  own  conclu- 
sion for  his,  the  chancellor  having  approved  his  find- 
ing. Miltimore  v.  Ferry,  171  111.  219;  Siegel  et  al.  v. 
Anduras  &  Co.,  181  id.  350 ;  Jamieson  et  al.  v.  Wallace 
et  al.,  60  111.  App.  618;  Lawther  v.  Thornton,  67  id. 
214;  Huhman  &  Co.  v.  McBryde,  80  id.  592. 

While  the  statute  provides  that  a  tax  sale  certificate 
is  assignable  by  indorsement,  and  that  an  assignment 
thereof  shall  vest  in  the  assignee  all  the  right,  title 
and  interest  of  the  original  purchaser  at  the  sale,  it 
does  not  follow  that  an  indorsement  in  blank  is  suffi- 
cient to  transfer  the  ownership  thereof.  Chicago  Tr. 
&  Sav.  Bank  v.  Trust  Co.,  190  HI.  404.  In  our  opinion 
the  evidence  does  not  show  a  valid  legal  assignment  of 
the  tax  certificate  to  Timke. 

The  decree  finds  that  in  compliance  with  an  order  of 
court  theretofore  entered  in  the  cause,  the  complain- 
ant on  July  3,  1906,  tendered  to  appellant  in  open 
court  the  sum  of  $14,  which  sum  was  more  than  suffi- 
cient to  reimburse  him  for  the  amount  paid  by  him 
for  said  certificate  of  sale,  subsequent  taxes,  costs  and 
appearance  fee  in  this  cause  paid  by  him  and  interest, 
and  that  he  refused  to  accept  the  same,  and  thereupon 
it  was  deposited  with  the  clerk  of  the  court,  subject 
to  his  order.  It  was  not  error,  we  think,  to  tax  the 
costs  of  the  suit  which  accrued  subsequent  to  the  ten- 
der, against  appellant. 

The  record  is  free  from  substantial  error,  and  the 
decree  is  affirmed. 

Affirmed. 
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C.  ft  E.  I.  Ry.  Co.  y.  Jennings. 


Chleago    &    Eastern    IllinoiB    Railway    Company    t. 
George  F.  Jennings^  Administrator. 

Gen.  No.  13,635. 

Appellate  Coubt — when  decision  in  former  appeal  not  binding 
upon.  The  decision  of  the  Appellate  Court  rendered  in  one  appeal 
of  a  case  is  in  nowise  binding  upon  it  in  a  subsequent  appeal  of  the 
same  case  where  the  decision  of  such  court  upon  the  first  appeal  was 
reversed  and  held  for  naught 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
froin  the  Circuit  Court  of  Cook  county;  the  Hon.  Chasles  M. 
Walkeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1907.    Reversed.    Opinion  filed  January  14,  1908. 

Calhoun,  Lyford  &  Sheean,  for  appellant;  E.  H. 
Senefp,  of  counsel. 

Wing  &  Wing,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

This  is  the  second  appeal  to  this  court  from  judg- 
ments in  this  cause.  The  decision  on  the  first  appeal 
is  reported  in  89  111.  App.  335.  In  the  opinion  of  the 
court  on  that  appeal  the  material  facts  appearing  in 
the  record  now  before  us  are  stated.  Counsel  for  ap- 
pellee state  in  their  brief  that  on  the  trial  now  before 
us  for  review  the  evidence  was  almost,  if  not  precisely, 
the  same  as  was  the  evidence  in  the  first  trial.  It  is 
not  necessary,  therefore,  to  restate  the  evidence.  The 
pleadings  also  are  the  same.  They  are  stated  in  C.  & 
E.  I.  E.  E.  Co.  V.  Jennings,  190  111.  478,  where  the 
judgment  of  the  Appellate  Court  was  reversed  for 
error  in  the  refusal  of  the  trial  coutt  to  give  certain 
instructions,  and  the  cause  was  remanded  to  the  Cir- 
cuit Court. 

It  is  contended  on  behalf  of  appellee  that  the  former 
decision  of  this  case  by  the  Appellate  Court  on  the 
merits  is  final  as  to  the  matters  decided,  and  is  con- 
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elusive  upon  the  parties  on  this  appeal.  This  conten- 
tion, we  think,  as  applied  to  this  case,  is  not  sound. 
The  former  decision  and  judgment  of  the  Appellate 
Court  was  wholly  reversed  and  set  aside  by  the  Su- 
preme Court.  While  the  decision  of  that  court  is  based 
solely  on  error  in  the  trial  court  in  refusing  to  give 
instructions  upon  the  principal  question  in  dispute  in 
the  case,  as  to  whether  Jennings  had  become  a  pas- 
senger on  appellant's  railroad,  its  legal  effect  never- 
theless is  to  reverse,  set  aside  and  hold  for  naught 
the  judgment  of  the  Appellate  Court  as  erroneous. 
When  a  judgment  of  the  Appellate  Court  is  reversed 
for  error  in  precise  terms,  or  in  effect,  it  is  no  longer 
conclusive  upon  the  parties  or  this  court  on  a  second 
appeal  in  the  same  case.  We  know  of  no  authority 
holding  to  the  contrary.  To  hold  that  the  former  de- 
cision is  conclusive  on  the  merits,  although  it  has 
been  reversed  for  error  in  law,  involves  an  absurdity  in 
theory  and  results  to  which  we  decline  to  commit  the 
court.  This  case  is  before  us  for  decision  with  the  duty 
and  liberty  to  consider  every  assignment  of  error  as 
fully  and  as  freely  as  upon  the  former  appeal,  but  with 
the  advantage  of  the  clear  exposition  of  the  law  appli- 
cable to  the  question  whether  or  not  Jennings  had  be- 
come a  passenger  on  appellant's  railroad,  by  the  Su- 
preme Court,  in  disposing  of  the  case  on  the  appeal 
above  referred  to. 

As  stated  by  the  Supreme  Court  when  this  case 
was  before  it,  each  of  the  five  counts  of  the  declara- 
tions avers  that  appellant  received  Jennings  as  a  pas- 
senger at  or  upon  the  intersection  and  crossing  of  its 
railroad  and  Seventy-sixth  street,  and  near  to  its 
Seventy-sixth  street  station  in  the  city  of  Chicago, 
upon  a  train  about  to  arrive  at,  and  stop  and  wait  at 
said  Seventy-sixth  street  station  or  depot;  and  that 
it  thereupon  became  the  duty  of  appellant  to  have 
permitted  said  Jennings  safely  to  cross  over  its  rail- 
road tracks  while  going  to  said  depot,  etc.  The  differ- 
ent counts  differ  somewhat  in  respect  to  the  character 
of  the  negligence  charged  as  a  breach  of  said  duty. 
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The  Snpreme  Court,  after  stating  the  averments  of 
the  declaration,  and  in  answer  to  the  contention  of 
appellee  that  the  relation  of  passenger  and  carrier 
alleged  in  the  declaration  was  not  so  material  as  to 
require  absolute  proof,  hold  that  under  the  funda- 
mental rule  that  a  plaintiff  must  recover,  if  at  all, 
upon  the  case  made  by  his  declaration,  and  under  the 
declaration  the  allegation  was  a  material  one.  The 
court  further  said,  at  page  488  of  the  opinion :  ''There 
was  no  count  upon  the  common  law  duty  of  a  railroad 
company  arising  out  of  its  relations  to  a  person  cross- 
ing a  street  over  its  tracks  or  resting  on  a  relation  of 
that  kind.  Every  count  was  based  on  the  contract 
relation,  and  plaintiff  was  bound  to  prove  it." 

Upon  a  careful  review  and  consideration  of  all  the 
evidence  upon  this  question  in  the  record  we  are  of 
the  opinion  that  it  fails  to  show  the  contract  relation 
of  passenger  and  carrier  between  appellant  and  Jen- 
nings at  the  time  of  the  accident.  There  is  no  dispute 
or  controversy  in  the  evidence  on  this  question.  The 
material  facts  are  stated  in  the  opinion  of  the  Supreme 
Court  on  pages  480  to  482  of  its  opinion.  These  facts 
do  not,  in  our  opinion,  under  the  law  laid  down  by 
the  Supreme  Court,  create  the  contract  relation  of  car- 
rier and  passenger;  and  under  the  facts  and  the  law. 
the  trial  court  should  have  given  to  the  jury  at  the 
completion  of  the  evidence  the  instruction  to  find  the 
defendant  not  guilty,  as  requested  by  appellant. 

The  judgment  of  the  Circuit  Court  is  accordingly 
reversed,  but  not  remanded,  with  a  finding  of  fact. 
Reversed,  with  finding  of  fact. 
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B.  A.  L.  Thomson  t.  A.  H.  Patek  et  al« 
Gen.  No.  13,658. 

Appearance — when  not  general  Held,  under  the  facts  of  this 
case,  that  the  appearance  of  the  defendants  made  in  connection  with 
a  motion  to  set  aside  a  Judgment  was  not  general  so  as  to  preclude 
the  urging  of  Jurisdictional  questions  and  did  not  confer  validity 
upon  a  Judgment  otherwise  void. 

Replevin.  Appeal  from  the  Circuit  Ck>urt  of  Cook  county;  the 
Hon.  JoHiT  Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1907.  Affirmed.  Opinion  filed  January 
14,  1908. 

Statement  by  the  Court.  Appellant  Thomson  com- 
menced an  action  of  replevin  in  the  Circuit  Court 
August  14,  1901,  against  appellees  and  others.  Octo- 
ber 11,  1901,  Willis  E.  Thome  filed  an  appearance  on 
behalf  of  all  the  defendants  who  are  still  parties  to 
the  suit,  and  on  the  same  date  he  filed  a  demurrer 
to  the  original  declaration.  October.  28,  1901,  the 
plaintiff  filed  an  amended  declaration  in  trover,  under 
leave  of  court  theretofore  granted. 

About  five  years  later,  October  29,  1906,  by  agree- 
ment in  open  court,  the  demurrer  to  the  declaration 
was  overruled,  and  the  defendants  were  ruled  to  plead 
within  two  days.  November  14,  1906,  a  default  was 
entered  as  to  all  remaining  defendants  for  failure  to 
plead,  a  jury  was  sworn  to  assess  plaintiff  *8  damages, 
and  the  damages  were  assessed  at  $3,581.  Upon  the 
verdict  so  rendered  the  court  entered  judgment. 

On  November  17,  1906,  the  last  day  of  the  October 
term,  a  motion  to  vacate  the  judgnlent  of  November 
14, 1906,  was  entered  by  the  defendants  and  continued. 
This  motion,  though  made  apparently  by  all  the  de- 
fendants, was  afterwards  supported  by  tiie  attorneys 
for  the  defendants  Patek  and  Barry. 

November  20,  1906,  the  second  day  of  the  November 
term,  another  motion  was  entered  to  vacate  the  judg- 
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ment,  also,  on  behalf  of  all  the  defendants,  signed  by 
Moran,  Mayer  &  Meyer,  attorneys  for  the  Lincoln 
Warehouse  &  Van  Company. 

In  support  of  these  motions  certain  affidavits  were 
filed  and  read  on  the  hearing  of  the  motions.  The 
grounds  of  the  motions  were  (1)  that  the  defendants 
had  never  been  served  with  process,  and  (2)  that  their 
appearance  had  been  entered  without  their  knowledge 
or  authority,  and  consequently  the  court  had  no  juris- 
diction of  the  defendants. 

On  the  hearing  of  the  motion  the  court  vacated  the 
judgment.  Pleas  were  filed  and  issues  formed,  and  on 
motion  of  the  plaintiff  ^s  attorneys  the  case  was  set  for 
trial  on  a  day  certain ;  and  when  the  case  was  called 
for  trial,  the  plaintiff  failing  to  prosecute,  the  suit 
was  dismissed  for  want  of  prosecution. 

Counsel  for  appellant  say  in  their  brief  that  the  case 
is  brought  to  this  court  for  the  purpose,  primarily,  of 
having  the  action  of  the  lower  court  in  vacating  the 
judgment  reviewed. 

Geobge  L  Haight  and  Thomas  M.  Headen,  for  appel- 
lant. 

MoBAN,  Mateb  &  Meyeb,  for  appellees. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

That  the  court  below  had  power  to  vacate  the  judg- 
ment after  the  term  had  gone  by,  because  of  the  unau- 
thorized appearance  of  the  defendants  entered  by 
Thome,  is  fairly  and  properly  conceded  by  counsel  for 
appellant.  They  insist,  however,  that  the  showing  of 
want  of  authority  to  enter  the  appearance  of  defend- 
ants should  be  very  clear  and  almost  conclusive.  Ap- 
pellant's counsel  likewise  concede  that  if  a  judgment 
is  set  aside  as  to  one,  it  must  be  set  aside  as  to  all  de- 
fendants. It  is  unnecessary,  therefore,  for  us  to  dis- 
cuss these  questions  of  law  presented  in  the  briefs. 

Two  facts  are  relied  upon  to  support  the  action  of 
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the  court  in  vacating  the  judgment :  First,  that  the  de- 
fendants have  a  meritorious  defense  to  the  action ;  and 
second,  that  the  entry  of  the  appearance  of  the  defend- 
ants in  the  case  was  wholly  unauthorized.  To  these 
grounds  the  affidavits  filed  and  read  on  the  hearing  are 
directed. 

Upon  an  examination  of  the  affidavits  we  think  they 
show  both  of  the  grounds  indicated  above  with  suffi- 
cient clearness  and  strength  of  proof  to  justify  and 
warrant  the  court  in  finding  that  the  appearance  of  the 
defendants  was  entered  without  their  knowledge,  acqui- 
escence or  authority,  and  that  the  defendants  had  a 
good  and  meritorious  defense  to  the  plaintiff's  cause 
of  action. 

It  is  urged,  however,  in  behalf  of  appellant,  that  by 
the  entry  of  a  general  appearance,  and  by  the  insist- 
ence upon  non-jurisdictional  as  well  as  jurisdictional 
grounds  in  support  of  their  motion  to  vacate,  appellees 
thereby  validated  the  judgment,  although  the  same  was 
originally  void.  In  support  of  this  contention,  counsel 
cite  several  authorities. 

We  find  no  sufficient  basis  in  the  record,  however, 
for  the  contention.  The  motions  to  vacate  the  judg- 
ment do  not  request  any  amendments  of  the  record,  nor 
do  they  seek  to  do  anything  beyond  the  vacation  of  the 
judgment  for  want  of  jurisdiction.  The  affidavit  of 
Thome  in  support  of  the  motions  affords  no  basis  for 
the  finding  in  the  order  of  October  29,  1906,  regarding 
the  action  of  the  court  on  the  demurrers  to  the  original 
declaration,  and  the  giving  to  the  defendants  leave  to 
plead.  The  mere  fact  that  the  order  vacating  the 
judgment  contained  such  an  immaterial  finding  does 
not,  in  our  opinion,  afford  sufficient  ground  for  hold- 
ing that  appellees  took  grounds  before  the  court  incon- 
sistent with  the  contention  of  want  of  jurisdiction  of 
the  court  over  the  persons  of  appellees,  and  thereby 
made  the  appearance  of  the  appellees,  under  the 
authorities  cited,  a  general  appearance  in  the  case. 
The  cases  of  Eyan  v.  Driscoll,  83  111.  415,  and  Gil- 


Chicago — Fibot  District — ^A.  D.  1908.    421 

Domfeld-Kunert  Co.  v.  VolkmaniL 

1 

Christ  Trans.  Co.  v.  Northern  Grain  Co.,  107  App.  531, 
are  clearly  distinguishable  from  the  case  at  bar  in  their 
facts.  In  the  first  case  the  defendants,  after  default, 
appeared  and  participated  in  the  proceedings  on  the 
inquest  of  damages.  In  the  second  case  the  jurisdic- 
tion of  the  court  was  not  questioned  or  denied.  In  our 
opinion  the  void  judgment  against  appellees,  for  want 
of  jurisdiction  over  them,  was  not  validated  by  their 
motion  to  vacate  it.  Grace  v.  Casey-Grimshaw  Marble 
Co.,  62  m.  App.  149;  Klemm  v.  Dewes,  28  HI.  317; 
Godfrey  v.  Valentine,  39  Minn.  336;  Blackburn  v. 
Sweet,  28  Wis.  578;  Shaw  v.  Kowland,  32  Kan.  154; 
Boals  V.  Shules,  29  Iowa  507 ;  National  Bank  v.  Grimes, 
45  Kan.  510. 

We  find  no  error  in  the  record  and  the  order  is  ac- 
cordingly affirmed. 

Affirmed. 


Bornfeld-Kunert  Company  t.  Charles  Tolkmann. 
Oen.  No.  13,5S5. 

1.  CoBPOBATioNS — When  admissions  of  vice-president  tinding. 
Held,  tinder  the  evidence  in  this  case,  that  admissions  made  by  the 
vice-president  of  a  corporation  were  binding  upon  that  corporation. 

2.  CONTRACTS — what  competent  to  aid  interpretation.  If  a  con- 
tract is  ambiguous,  it  is  competent  to  permit  the  introduction  of 
evidence  which  will  enable  the  court  to  be  in  the  position  of  the 
parties  who  made  the  contract  at  the  time  of  its  making. 

3.  CJoNTBACTs — what  competent  to  aid  interpretation.  In  order  to 
aid  in  the  interpretation  of  a  contract,  it  is  competent  to  permit 
the  introduction  of  parol  evidence  as  to  the  meaning  of  technical 
terms,  which  otherwise  would  be  ambiguous. 

4.  Instructions — must  not  invade  province  of  jury.  An  instruc- 
tion is  vicious,  in  that  it  invades  the  exclusive  province  of  the  Jury 
to  determine  the  facts  by  telling  them  that  "there  is  no  evidence 
that  Domfeld  had  any  authority  to  act  for  and  on  behalf  of  the 
defendant  with  regard  thereto." 

6.  Instructions — must  not  ignore  facts.  An  instruction  is  erro- 
neous which  Ignores  a  material  admitted  fact  and  excludes  its  con- 
Bideration  from  the  Jury. 
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Assumpsit.  Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  WiLUAM  C.  De  Wolf,  Judge,  presiding.  Heard  In  this  court  at 
the  March  term,  1907.    Affirmed.    Opinion  filed  January  27,  1908. 

Edmund  S.  Cummings,  for  appellant. 
Kabb  Steele,  for  appellee. 

Mb.  Pbesidino  Justice  Holdom  delivered  the  opin- 
ion of  the  court. 

The  question  in  dispute  between  the  parties  to  this 
appeal  is,  whether  the  erection  of  hoppers,  conveyor 
boxes  and  steel  curtains,  is  included  in  a  contract  for 
the  erection  of  structural  steel  and  iron  used  in  the 
construction  of  a  malting  kiln  and  boiler  house  which 
appellant  had  contracted  to  build  and  erect  for  the 
American  Malting  Company.  The  contract  involved 
between  appellant  and  appellee  was  in  writing. 

A  trial  before  the  County  Court  resulted  in  a  ver- 
dict for  the  amount  of  appellee's  claim  of  $704.25, 
upon  which,  after  the  overruling  of  appellant's  mo- 
tion for  a  new  trial,  a  judgment  was  entered.  The 
usual  objections  were  made  and  exceptions  preserved 
to  the  rulings  of  the  court  challenged  in  argument, 
and  we  are  asked  to  review  the  record  and  reverse  the 
judgment  of  the  trial  court  because,  it  is  insisted, 
error  was  committed  in  the  admission  of  extrinsic  evi- 
dence to  interpret  certain  words  used  in  the  contract, 
in  admitting  parol  evidence  of  conversations  contem- 
poraneous with  the  execution  of  the  writing,  in  not 
instructing  the  jury  to  find  a  verdict  for  appellant, 
in  giving  instructions  tendered  by  appellee  against 
the  objection  of  appellant,  and  in  refusing  to  give 
other  instructions  asked  by  appellant,  and  in  not 
granting  a  new  trial. 

Appellant  was  the  contractor  for  the  whole  con- 
struction work,  and  appellee  was  a  subcontractor  un- 
der it  for  the  erection  and  putting  in  position  of  the 
structural  steel  and  iron  work.    J.  F.  Domfeld  was 
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the  architect  for  the  American  Malting  Company,  for 
whom  the  building  was  to  be  erected,  and  also  the 
vice-president  of  appellant,  a  corporation. 

It  is  first  insisted  in  argument  that,  there  being  no 
direct  proof  of  the  authority  of  Domfeld  as  vice- 
president  of  appellant  to  bind  it,  therefore  the  admis- 
sions of  conversations  of  appellee  and  Snell  with  him 
were  not  binding  on  appellant.  While  we  are  not 
prepared  to  acquiesce  in  the  correctness  of  this  con- 
tention, we  deem  it  sufficient  to  say  that  it  will  do 
no  violence  to  legal  principles  to  assume  he  had  such 
authority  in  view  of  the  fact  that  he  was  an  officer  of 
appellant  and  its  main  witness  upon  the  trial,  and 
that  neither  by  his  testimony  nor  that  of  any  other 
witness  is  such  authority  denied  or  questioned.  It  is 
so  apparent  that  both  in  the  making  of  the  contract 
and  in  the  doing  of  the  work  under  it  by  appellee, 
Domfeld  was  acting  in  the  main  for  appellant,  that 
all  that  was  done  by  appellee  under  the  contract  was 
so  done  without  the  protest  of  any  of  appellant's 
officers,  to  whom  notice  of  the  progress  of  the  con- 
struction under  the  contract  is  imputable;  therefore, 
if  Domfeld 's  actions  were  not  authorized  in  the  first 
instance,  they  must  be  held  to  have  been  ratified  and 
acquiesced  in  by  appellant,  and  consequently  of  bind- 
ing force. 

The  evidence  of  Snell  and  Volkmann  is  to  the  effect 
that  the  first  bid  upon  the  contract  was  $1,920.  Dom- 
feld thereupon  said  that  the  bid  was  too  high,  and 
told  Volkmann,  in  the  presence  of  Snell,  that  he, 
Volkmann,  had  **  nothing  to  do  with  the  hoppers,  or 
any  of  that  small  stuff,  curtains  or  conveyor  boxes." 
After  the  making  of  this  statement  by  Domfeld,  Volk- 
mann reduced  the  bid  to  $1,650.  This  evidence  is 
claimed  to  be  inadmissible,  as  contrary  to  the  plans 
and  specifications  upon  which  the  bids  were  called 
for.  In  the  light  of  the  dispute  as  to.  what  was  called 
for  by  the  contract,  and  the  doubt  cast  upon  the  trans- 


424  Appellate  Courts  of  Illinois. 

Vol.  138.]  Domfeld-Kunert  Co.  v.  Volkmaim. 

action  by  appellant's  contention,  that  the  disputed 
items  were  embraced  in  the  contract,  it  seems  to  us  a 
conversation  of  this  character  would  be  pertinent  and 
material  as  furnishing  light  as  to  what  the  real  inten- 
tions of  the  parties  were,  and  what  was  intended  by 
them  to  be  covered  by  the  contract.  Eepresentations 
thus  made  and  fresh  in  the  minds  of  the  parties,  in 
faith  of  which  the  contract  was  executed,  would  serve 
the  purpose  of  putting  the  court  and  jury  in  the  place 
wliich  the  parties  occupied,  and  their  attitude  toward 
each  other  in  relation  to  the  subject-matter  of  the 
contract,  and  therefrom  be  better  able  to  judge  of 
their  intentions  and  put  such  construction  upon  the 
contract  as  such  evidence  might  disclose  was  their 
intention  at  the  time.  City  of  Chicago  v.  Sexton,  115 
111.  230. 

In  the  Sexton  case  the  city  kept  tracings  and  plans 
in  the  office  of  the  department  of  public  works.  These 
differed  materially  from  the  originals  set  forth  in  the 
contract,  but  by  the  former  Sexton  figured  and  made 
his  bid,  and  it  was  held,  notwithstanding  they  were 
variant  from  those  referred  to  in  the  contract  as 
originals,  they  must  be  held  as  controlling  the  rights 
of  the  parties. 

The  drawings  and  specifications  referred  to  in  the 
Volkmann  contract  embraced  all  the  work  and  ma- 
terial to  be  done  and  furnished  by  appellant  under  its 
contract  with  the  American  Malting  Company,  a  por- 
tion only  of  which  was  covered  by  appellee's  contract. 
What  was  intended  to  be  included  in  the  terms  **  struc- 
tural steel  and  iron,"  cannot  be  gathered  from  an  un- 
explained reading  of  the  contract  by  those  not  versed 
in  such  matters.  Neither  court  nor  jury,  unaided  by 
evidence  of  those  familiar  with  these  terms,  could  de- 
termine what  was  intended  thereby.  To  the  unskilled 
in  steel  and  iron  work  these  terms,  unexplained,  have 
no  well-defined  meaning. 

The  evidence  as  to  what  was  structural  steel  and 
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iron  according  to  the  usage,  custom  and  understand- 
ing of  that  trade,  was  properly  admitted.  Such  evi- 
dence had  no  tendency  to  vary  or  change  any  of  the 
terms  or  conditions  of  the  contract.  It  simply  fur- 
nished a  light  by  which  the  court  and  jury  might  in- 
terpret its  terms  and  understand  its  meaning.  Ameri- 
can Insce.  Co.  v.  Meyers,  118  111.  App.  484;  Irwin  v. 
Powell,  188  111.  107. 

Appellee's  evidence  is  to  the  effect  that  the  usage 
or  custom  controlling  the  meaning  of  the  term  struc- 
tural steel  and  iron,  is  uniform  among  all  the  large 
foundries,  and  structural,  steel  works  in  Chicago,  and 
that  it  includes  all  the  parts  made  of  steel  and  iron 
in  a  building  which  supports  its  framework,  the  walls 
and  floors  and  the  general  superstructure  of  the 
building,  including  columns,  beams,  trusses  and  raf- 
ters. Appellant  met  this  by  countervailing  proof,  so 
that  the  settlement  of  this  contention  was,  under  the 
instructions,  we  think,  properly  left  to  the  jury.  The 
very  contention  of  appellant  that  the  hoppers,  con- 
veyor boxes  and  curtains  form  a  part  of  the  structural 
steel  and  iron  of  the  malt  house,  was  sufficient  in  it- 
self at  least  to  raise  a  doubt  as  to  its  correctness, 
especially  so  when  confronted  with  the  uncontradicted 
evidence  that  the  hoppers  were  used  to  contain  malt 
and  the  conveyors  to  convey  malt,  and  the  curtains 
used  to  divide  air  currents.  It  is  evident  that  neither 
the  hoppers,  malt  conveyors  or  curtains  were  parts 
of  the  permanent  structure  of  the  building,  but  were 
part  of  the  operating  machinery  in  the  industry  in- 
tended to  be  conducted  in  the  building  when  completed. 
But  as  appellant  injected  a  doubt  about  this  into  the 
controversy,  it  was  the  better  course  to  prove,  as  was 
done,  what  was  in  fact  regarded  and  understood  by 
the  usage  and  custom  of  the  building  trade,  as  struc- 
tural steel  and  iron. 

It  might  not  be  inappropriate  here  to  suggest  that 
appellant,  having  met  the  ruling  of  the  court  as  to 
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usage  and  custom  with  proof  in  attempted  denial,  and 
allowed  the  dispute  oh  this  question  to  be  submitted 
to  the  jury  by  thus  joining  issue  thereon,  the  force 
of  the  original  objection  interposed  to  the  court's  rul- 
ing is  materially  weakened,  if  not  wholly  destroyed. 
The  evidence  demonstrates  that  appellee's  attitude 
and  contention  that  the  hoppers,  conveyors  and  cur- 
tains were  extra  work,  as  not  being  embraced  in  the 
contract,  is  consistent  at  all  times.  Dornfeld  admits 
that  as  soon  as  these  articles  arrived,  Volkmann  made 
known  his  understanding  of  the  extent  of  his  contract 
by  insisting  that  their  installing  was  extra  work,  and 
not  covered  by  the  contract,  and  under  this  claim  and 
with  this  insistence  he  proceeded  to  install  the  hop- 
pers, conveyors  and  curtains,  Dornfeld  saying  at  the 
time  that  he  did  not  care  whether  they  were  extra 
work  or  not,  that  appellee  should  proceed  and  put 
them  in. 

Which  one  of  these  contradictory  accounts  was  the 
most  worthy  of  credit,  it  was  the  province  of  the  jury 
to  determine.  Whether  they  would  give  greater  cre- 
dence to  Dornfeld  or  to  Volkmann  and  Snell  in  their 
differing  accounts  of  the  transaction,  and  who  was  the 
most  worthy  of  belief  and  which  of  the  accounts  was 
the  most  probable  and  consistent,  was  for  the  jury  to 
determine.  With  the  conclusion  of  the  jury  on  this 
disputed  point,  after  a  careful  perusal  of  the  evidence, 
we  are  not  inclined  to  disagree.  To  our  minds,  in 
weighing  the  evidence  of  these  three  witnesses,  Dorn- 
feld, Snell  and  Volkmann,  and  having  in  mind  their 
relations  to  each  other,  their  interests  in  the  subject- 
matter  of  the  controversy,  the  evident  conflicting  in- 
terests of  Dornfeld,  together  with  their  actions 
throughout-  the  whole  transaction,  there  is  more  con- 
sistency in  the  contention,  supported  by  the  evidence 
of  Snell  and  Volkmann,  than  in  that  resting  for  its 
support  in  the  evidence  of  Dornfeld,  and  in  this  we 
are  in  harmony  with  the  conclusions  of  the  jury. 
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After  a  critical  examination  of  the  instrnctione 
given  and  refused,  about  which  appellant  complains, 
we  are  not  able  to  perceive  any  error  injuriously  af- 
fecting appellant's  rights,  or  which  would  justify  a 
reversal  of  the  judgment.  While  it  is  undoubtedly 
a  correct  legal  proposition  that  a  contract  unambigu- 
ous in  its  terms  cannot  be  varied,  contradicted  or 
modified  by  parol  evidence  of  conversations  before 
its  execution,  and  that  such  a  contract  must  be  con- 
strued by  the  court  as  a  question  of  law,  and  not  left 
to  the  jury  to  determine  the  intention  of  the  parties 
as  a  matter  of  fact,  still,  where,  as  in  the  case  at  bar, 
the  language  of  the  contract  is  ambiguous,  involving 
the  meaning  of  trade  and  professional  terms  used  in 
it,  then  evidence  as  to  such  meaning  or  as  to  custom 
or  usage  of  the  particular  trade  controlling  such 
meaning  may  be  supplied  by  the  evidence  of  those 
having  knowledge  of  such  usage  or  custom,  and  in 
such  a  condition  what  the  parties  intended  by  such 
ambiguous  provision  of  the  contract  becomes  and  is 
a  question  of  fact  for  the  jury.  And  oftentimes  to 
the  attainment  of  justice  in  construing  the  meaning 
of  a  contract  in  controversy  and  determining  what 
the  parties  intended  thereby,  evidence  of  what  was 
said  and  done  by  the  parties  at  and  just  prior  to  the 
making  of  the  contract  is  admissible.  It  follows  as 
a  logical  consequence,  that  the  court  properly  refused 
all  the  instructions  proffered  by  appellant  which 
limited  the  jury  in  their  consideration  of  the  case  to 
the  contract,  drawings  and  specifications,  and  ex- 
cluded therefrom  evidence  as  to  the  custom  or  usage 
of  the  building  trade  as  to  what  was  included  in  the 
terms  structural  steel  and  iron.  Instruction  No.  9 
is  vicious,  in  that  it  invades  the  exclusive  province  of 
the  jury  to  determine  the  facts  by  telling  them  that 
**  there  is  no  evidence  that  Dornfeld  had  any  author- 
ity to  act  for  and  on  behalf  of  the  defendant  in  re- 
gard thereto.**     This  ignored  the  admitted  fact  of 
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Domf eld's  o£Scial  relationship  to  appellant  and  his 
actions  in  the  matter  in  controversy  on  their  behalf, 
which  might  in  law  be  all-sufficient  to  raise  a  presump- 
tion of  agency  necessitating  evidence  on  the  part  of 
appellant  to  rebut.  Instruction  No.  15,  refused,  is 
open  to  the  same  vice,  in  telling  the  jury  that  Dom- 
feld  had  no  authority  to  act  as  agent  of  appellant, 
etc.  The  instructions  of  the  court  to  the  jury  tendered 
by  appellee,  we  think  state  the  law  correctly  as  ap- 
plied to  the  facts  in  evidence. 

If  the  hoppers,  conveyors  and  curtains  were  not 
embraced  in  the  contract,  then  the  work  done  by  ap- 
pellee in  installing  them  was  extra,  for  which,  if  ac- 
cepted by  appellant,  it  was  liable  to  pay  on  the  basis 
of  a  quantum  meruit,  regardless  of  the  fact  as  to 
whether  or  not  Dornfeld  had  authority  to  bind  it  by 
ordering  the  work  done. 

All  the  essential  grounds  argued  for  a  reversal 
have  been  sufficiently  adverted  to.  The  verdict  and 
judgment  seem  to  do  justice  betwen  the  contestants, 
and  the  record  disclosing  no  reversible  error,  the 
judgment  of  the  County  Court  is  affirmed. 

Affirmed. 


H.  Bostrom  t.  George  Alexander. 
Oen.  No.  13,590. 

Dismissal — what  essential  to  allowance  of  motion  to  set  aside. 
In  order  to  entitle  a  party  to  an  order  setting  aside  a  dismissal 
of  his  appeal  from  a  justice  of  the  peace,  it  must  not  only  appear 
that  he  possessed  a  meritorious  defense  to  the  action,  but  also  that 
such  dismissal  was  not  the  result  of  his  own  negligence. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  Richabd  S.  Ttjthiix,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1907.  Affirmed. 
Opinion  filed  January  27,  1908. 
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0.  C.  Peterson,  for  appellant. 
F.  A.  Bingham,  for  appellee. 

Mr.  Presiding  Justice  Holdom  delivered  the  opin- 
ion of  the  court. 

There  is  but  one  question  controlling  this  case,  viz. : 
Did  the  trial  court  abuse  the  discretion  reposed  in 
it  by  law  in  denying  the  motion  of  appellant  to  set 
aside  the  order  dismissing  his  appeal. 

Appellant  perfected  his  appeal  from  a  judgment  of 
a  Cook  county  justice  of  the  peace.  Appellee,  in  ac- 
cordance with  the  directions  of  the  statute,  served 
notice  to  put  said  cause  for  trial  upon  the  short  cause 
calendar.  The  notice  was  served  upon  appellant  in 
person.  At  the  time  of  such  service  no  attorney  had 
entered  appellant's  appearance  upon  the  record.  The 
cause  was  placed  upon  the  short  cause  calendar  pur- 
suant to  the  notice,  and  when  called  for  trial,  appel- 
lant failing  to  appear  either  in  person  or  by  counsel, 
his  appeal  was  dismissed  with  $15  statutory  damages, 
the  judgment  in  the  justice  court  being  for  $150  and 
costs. 

It  is  evident  that  service  of  notice  upon  any  one  else 
but  appellant  would  have  been  ineffectual  in  view  of 
the  fact  that  no  attorney,  to  the  time  of  serving  the 
notice,  had  appeared  in  the  cause  for  liim. 

While  appellant  may  have  stated  in  his  affidavit 
filed  in  support  of  his  motion  to  vacate  the  order  of 
dismissal,  such  facts  which  if  proven  would  constitute 
a  meritorious  defense  to  appellee's  action,  that  was 
not  sufficient  to  entitle  him  to  have  the  order  set  aside. 
He  must  do  more  and  go  farther  and  show  affirma- 
tively that  he  was  not  negligent.  Appellant  was  in- 
excusably negligent  in  not  handing  the  notice  served 
upon  birn  to  place  the  appeal  upon  the  short  cause 
calendar  to  his  attorney.  If  he  had  done  so,  he  could 
have  interposed  his  defense  when  the  case  was  called 
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for  trial.  The  aflSdavits  failed  to  show  the  exercise 
of  any  diligence  on  the  part  of  appellant  From  the 
consequences  of  such  lack  of  diligence  the  law  affords 
no  relief.    Schultz  v.  Meiselbar,  144  111.  26. 

It  is  therefore  plain  that  in  denying  appellant's  mo- 
tion to  set  aside  the  order  of  dismissal  there  was  no 
abuse  of  judicial  discretion. 

The  judgment  of  the  Circuit  Court  is  aflSrmed. 

Affirmed. 


Stephan  Enecht  t.  Frlederleke  Boshold. 
Oen.  No.  13,595. 

1.  Negotiable  instbumentb — what  cwMtituten  demand  note,  A 
note  payable  at  an  indefinite  time  is  a  demand  note.  A  formal 
demand  Is  not  essential  to  enforcement  of  payment 

2.  Statute  of  Limitationb — when  })eoins  to  run  against  demand 
note.  A  note  running  for  an  indefinite  time  is  in  law  a  demand 
note,  and  Is  payable  when  the  promise  is  made,  irrespective  of 
actual  demand  of  payment,  and  against  such  a  note  the  Statute 
of  Limitations  starts  to  run  concurrently  with  the  making  of  the 
promise. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  Richabd  W.  Clutobd,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1907.  Reversed. 
Opinion  filed  January  27,  1908. 

Matthew  J.  Huss,  for  appellant. 
C.  A.  Williams,  for  appellee. 

Mb.  Presiding  Justice  Holdom  delivered  the  opin- 
ion of  the  court. 

This  action  is  based  upon  the  following  written  in- 
strument : 

**Ejreuzlingon,  September  10,  1887. 

I  herewith  admit  to  have  received  of  my  sister 
Fredericks  Knecht  as  a  loan  400  marks  (four  hundred 
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marks)  and  promise  to  pay  back  with  interest  at  4% 
at  an  (after)  indefinite  time. 

Stbphan  Knecht/* 

The  canse  was  first  tried  before  a  Cook  county  jus- 
tice of  the  peace,  resulting  in  a  judgment  of  $100 
against  appellant,  who  appealed  to  the  Circuit  Court, 
where  the  case  wa.s  tried  before  the  court  without  a 
jury.  The  Circuit  Court  found  the  issues  in  favor  of 
appellee  and  entered  judgment  against  appellant  for 
$100.  Exceptions  were  preserved  to  the  court's  find- 
ing and  judgment,  and  the  record  is  before  us  for  final 
review. 

Appellant  tendered  twelve  propositions  of  law,  of 
which,  without  setting  them  out,  it  is  suflScient  to  say 
that  eight  of  them  in  varying  forms  hold  that  the 
Statute  of  Limitations  bars  the  action.  These  the 
court  refused  to  hold  as  law  governing  the  case,  and 
marked  them  ** refused.'*  The  fourth  and  tenth  pro- 
positions, he  held,  stated  principles  of  law  applicable 
and  marked  them  **held",  as  directed  by  statute. 

The  fourth  proposition  is  as  follows:  **The  court 
holds  as  a  proposition  of  law  that  a  note  payable 
'after  an  indefinite  time'  is  in  contemplation  of  law 
a  note  payable  on  demand." 

The  tenth  proposition  has  no  application  as  affect- 
ing the  conclusions  to  which  we  have  arrived,  and 
therefore  will  not  be  noticed. 

Appellee  admits  in  argument  that  the  instrument 
sued  upon  is  one  payable  on  demand,  and  cites  White 
V.  Smith,  77  HI.  351,  in  support  of  such  admission. 
Under  this  admission  it  but  remains  for  us  to  decide 
when  the  Statute  of  Limitations  commenced,  if  at  all^ 
to  run  against  the  instrument  sued  on. 

Section  16,  chapter  83  E.  S.  contains  the  limitation 
which  governs  this  case.  It  is  **all  actions  on 
notes,  written  <;ontracts  or  other  evidences  of  indebt- 
edness in  writing  shall  be  commenced  within  ten  years 
next  after  the  cause  of  action  accrued." 

It  being  admitted  that  the  instrument  sued  upon  is 


432  Appellate  Coubts  op  Illinois. 

Vol.  138.]  Knecht  v.  Boshold. 

payable  on  demand,  it  is  pertinent  to  inquire  when  a 
cause  of  action  accrued  thereon  to  appellee.  She 
claims  not  until  after  a  demand,  and  that  the  com- 
mencement of  the  suit  is  such  demand.  On  the  con- 
trary appellant  contends  that  money  payable  on  de- 
mand is  due  when  the  promise  to  pay  is  made;  or, 
in  other  words,  that  a  demand  for  payment  is  not  a 
necessary  prerei^uisite  to  maintaining  an  action.  For 
it  follows,  by  parity  of  reasoning,  that  if  a  demand 
is  essential,  then,  until  it  is  made,  the  debt  is  not  due, 
unless  it  may  be  conceded  that  the  commencement  of 
a  suit  fulfills  the  function  of  a  demand,  so  that  the 
debt  would  be  due,  in  law,  only  from  the  time  the 
suit  to*  enforce  its  payment  was  started. 

The  current  of  authority  is  uniform  that  a  debt  pay- 
able in  money  upon  demand  becomes  due  simultane- 
ously with  the  making  of  the  promise  to  pay,  and  that 
no  actual  demaid  for  payment  is  needed.  Bishop  on 
Contracts,  sees.  1354  and  1437. 

Parsons  in  his  work  on  Contracts,  vol.  3,  p.  99,  an- 
nounces the  rule  thus:  **But  a  note  payable  on  de- 
mand is  due  always,  and  the  statute  begins  to  run 
as  soon  as  the  note  is  made.  •  •  •  The  statute 
begins  to  run  whenever  the  plaintiff  or  creditor  could 
bring  his  action." 

**  Notes  payable  on  demand  become  due  and  pay- 
able from  their  date,  and  consequently  the  statute 
runs  from  their  date."    Wood  on  Limitations,  320. 

**It  has  been  held  invariably  that  if  a  promissory 
note  is  made  payable  on  demand  the  statute  commences 
running  from  the  date  of  the  note,  and  no  special  de- 
mand is  necessary."    Angel  on  Limitations,  sec.  95. 

This  court  held  in  Gormley  v.  Hartrey,  105  111.  App. 
629,  that  neither  demand  nor  proof  of  a  demand  was 
necessary  in  an  action  upon  a  note  payable  on  de- 
mand, and  that  on  the  contrary  the  duty  to  make  a 
demand  upon  the  holder  and  pay  his  note  rested  upon 
the  mr.ker.  That  a  demand  in  such  case  only  became 
necessary  when  it  was  desired  to  fix  the  liability  of 
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an  indorser  or  a  surety.    Hunt  v.  Divine,  37  Dl.  137. 

The  only  exception  to  this  general  and  uniform  rule 
is  where  a  demand  note  is  given  in  extension  of  a 
credit  already  existing.  The  purpose  of  this  excep- 
tion is  evidently  to  enable  the  maker  to  avoid  an  un- 
expected suit  for  the  credit  he  has  been  lulled  into 
a  reasonable  expectation  of  having  extended,  without 
first  being  afforded  an  opportunity  to  pay  it.  In  one 
case  the  relation  of  husband  and  wife  existed  between 
the  parties,  and  it  was  obvious  that  failure  to  make 
a  demand  was  for  the  purpose  of,  and  in  fact  resulted 
in,  one  party  obtaining  an  unfair  advantage  over  the 
other.  In  another  case  the  demand  was  given  for  a 
past  due  premium  on  a  life  insurance  policy,  and  with- 
out demanding  payment  of  the  note,  the  insurance 
company  forfeited  the  policy.  This  action  of  the  com- 
pany, if  sanctioned  by  the  law,  would  have  resulted 
in  the  perpetration  of  a  gross  injustice  upon  those 
beneficially  interested  in  the  policy,  as  the  company 
not  only  refused  to  accept  payment  of  the  demand 
note,  but  of  subsequent  accruing  premiums,  insisting 
that  the  policy  was  forfeited.  Bartlett  v.  Wright,  29 
111.  App.  339;  Pulling  v.  Travellers  Insurance  Co.,  55 
ibid.  452. 

No  distinguishing  feature  in  either  of  these  cases  is 
found  in  the  case  at  bar. 

Counsel  for  appellee  asserts,  with  some  apparent 
degree  of  confidence,  inferable  primarily  from  the 
fact  of  his  omitting  any  argument  in  support  of  the 
contention,  that  Waldron,  Adm'x  v.  Alexander,  35 
m.  App.  319,  is  decisive  in  favor  of  appellee.  In  this 
contention  we  are  unable  to  concur.  The  appellee  in 
the  Waldron  case  was  the  servant  of  the  intestate, 
continuously  in  his  employ  for  more  than  eighteen 
years.  The  employer  was,  during  all  this  time,  the 
banker  of  the  servant  and  kept  her  wages,  from  which, 
by  agreement,  she  drew  such  sums  from  time  to  time 
as  she  needed  or  desired.  The  claim  filed  against  the 
estate  was  for  the  balance  due.    Clearly,  this  is  in  no 
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way  analogous  to  the  claim  of  appellee  upon  the  in- 
strument sued  upon,  admittedly  payable  upon  de- 
mand. It  was  due  simultaneously  with  its  delivery. 
At  the  time  of  the  institution  of  suit  hereon,  its  col- 
lection was  barred  by  that  section  of  our  Statute  of 
Limitations  first  recited. 

As  appellee  had  no  subsisting  cause  of  action  at  the 
time  of  commencing  this  suit,  the  judgment  of  the 
Circuit  Court  is  reversed  without  remanding. 

Reversed. 


M.  E.  Eggert  t.  E.  L.  Cleveland. 
Oen.  No.  13,599. 

1.  CoRPOBATiONB — What  Corporate  property  toith  respect  to  cred- 
itors. Held,  under  the  facts  of  this  case,  the  transfer  of  corporate 
property  was  colorable,  and  that  the  same  was,  with  respect  to 
creditors,  the  property  of  the  corporation,  subject  to  the  payment 
of  its  debts. 

2.  Corporations — tohat  creates  estoppel  to  deny  corporate  exist- 
ence. Where  parties  interested  have  treated  an  organization  as  con- 
stituting a  corporation,  and  have  dealt  with  it  as  a  corporation, 
and  have  so  held  it  out  to  the  world,  an  estoppel  to  deny  its  cor- 
porate existence  arises. 

3.  Finding  of  coxtbt — when  not  disturbed  as  against  the  evidence. 
A  finding  by  the  court  upon  the  facts  will  not  be  reversed  where 
the  weight  of  the  evidence  clearly  admissible  is  sufficient  to  sustain 
the  finding  complained  of. 

4.  "Bulk  Goods  Act" — when  does  not  apply.  Held,  under  the 
facts  in  this  case,  that  what  is  known  as  the  "Bulk  Goods  Act," 
in  force  July  1,  1905,  had  no  application. 

Trial  of  right  of  property.  Appeal  from  the  County  Court  of 
Cook  county;  the  Hon.  Lewis  Rinaker,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1907.  Affirmed.  Opinion  filed 
January  27,  1908. 

Fbedebick  K.  Wabnb  and  F.  M.  Williams,  for  appel- 
lant. 

IsAA^c  E.  KoBN,  for  appellee. 
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Mb.  Pbbsiding  Justice  Holdom  delivered  the  opinion 
of  the  conrt. 

The  trial  in  the  Connty  Court  involved  the  title  to 
certain  property  levied  npon  by  a  bailiff  of  the  Mnnid- 
pal  Court  of  Chicago  under  a  judgment  of  appellee 
against  the  Independent  Cracker  Madiine  Co.,  a  cor- 
poration, and  was  the  statutory  trial  of  the  right  of 
property. 

The  judgment  was  obtained  by  appellee  before  a  late 
Cook  county  justice  of  the  peace  November  12,  1906, 
for  $149.42.  The  trial  was  before  the  court,  without 
the  intervention  of  a  jury,  and  the  finding  and  judg- 
ment of  the  court  was  in  favor  of  appellee.  It  is 
argued  by  appellant  that  the  judgment  is  contrary 
to  the  weight  of  the  evidence  and  that  the  court  erred 
in  not  holding  as  the  law  a  certain  proposition,  here- 
after referred  to,  tendered  by  appellant  and  refused 
by  the  court. 

Appellant  Eggert  claims  to  have  bought  the.  prop- 
erty levied  upon  of  one  Eobert  McCall  on  December 
22,  1906,  taking  a  bill  of  sale  therefor,  which  recited 
a  consideration  of  $300  and  other  good  and  valuable 
considerations,  which  the  proof  shows  was  720  acres 
of  land  in  Wisconsin,  and  which  was  contracted  to  be 
conveyed  to  Eggert  at  an  expressed  consideration  of 
$1;  the  actual  value  of  which,  if  any  it  had,  does 
not  sufficiently  appear.  The  land  was  never  seen  by 
Eggert  or  the  title  examined  in  his  interest.  The  Inde- 
pendent Cracker  Machine  Company  was  incorporated 
under  the  laws  of  this  state  in  the  year  1895,  to  manu- 
facture and  sell  cracker-making  machines.  Eobert 
McCall  was  a  director  and  the  treasurer  of  the  com- 
pany and  one  of  its  incorporators.  Anderson,  another 
incorporatoi',  worked  for  the  company  and  at  times 
acted  as  its  president.  McCall  testifies  that  **two  or 
three  weeks  after  1896*'  he  sold  out  his  interest  to 
G.  L.  Luce;  that  he  continued  to  work  for  Luce  as 
general  manager  until  April  29,  1905,  when  he  bought 
the  property  from  Luce,  who  retired  from  the  busi- 
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ness.  McCall  testifies  that  he  ran  the  business  in  the 
name  of  the  Independent  Cracker  Machine  Company, 
and  that  he  made  all  purchases  and  sales  in  its  name. 
The  name  of  the  company  was  continued  on  the  door 
after  the  sale  the  same  as  before,  and  no  change  was 
ever  made  in  the  stationery  used.  McCall  further  tes- 
tifies that  he  paid  Luce  $1,000  in  cash  and  $4,000  in 
notes  for  the  property  which  he  bought  from,  him,  and 
the  bill  of  sale  recites  that  the  business  sold  was  known 
as  that  of  The  Independent  Cracker  Machine  Com- 
pany. The  lease  of  the  premises  was  also  in  th3  name 
of  this  company.  Eggert  took  no  part  in  the  running 
of  the  business,  but  one  Bert  McCall,  a  son  of  Robert 
McCall,  who  theretofore  had  been  foreman,  was  kept 
in  charge.  The  Independent  Cracker  Machine  Com- 
pany appeared  by  attorney  in  several  suits — among 
others,  one  in  the  Superior  Court  to  the  January  term, 
1907,  at  the  suit  of  appellee.  The  claim  of  the  Beeves 
Pulley  Company  against  The  Independent  Cracker 
Machine  Company  was  paid  through  attorneys  who 
had  it  for  collection  January  4  or  5,  1907,  such  claim 
being  for  goods  sold  it  August  5,  1906.  The  company 
also  had  a  bank  account  with  the  Prairie  State  Bank, 
which  was  closed  December  22,  1906.  Checks  on  this 
account  were  signed  by  Robert  McCall  as  treasurer. 
It  is  clear  from  the  foregoing  recital  that  the  trans- 
actions by  which  The  Independent  Cracker  Machine 
Company  sought  to  divest  itself  of  its  property  were 
colorable  only  and  mere  pretenses  made  in  an  attempt 
to  avoid  the  payment  of  its  debt  to  appellee  and  others 
of  its  trade  creditors.  There  were  no  visible  signs 
of  change  of  ownership.  The  corporate  name  was  pre- 
served in  the  same  manner  after  as  before  these  pre- 
tended sales.  The  bank  account  was  kept  in  the  same 
manner  and  the  money  checked  out  by  the  same  per- 
son as  treasurer.  The  dealings,  in  every  way,  both 
in  sales  and  purchases,  were  the  same.  Goods  were 
billed  and  accounts  were  paid  in  the  name  of  The  In- 
dependent Cracker  Machine  Company.    The  manage* 
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ment  was  also  by  the  same  person.  As  far  as  Eggert 
was  concerned,  the  sale  is  baldly  a  subterfuge,  of  which 
the  inadequacy  of  the  consideration  is  strong  presump- 
tive evidence.  Besides,  Eggert  knew  nothing  about  the 
business  and  was  not  a  man  of  capital  seeking  invest- 
ments.   He  was  a  real  estate  agent. 

It  is  not  of  controlling  importance  whether  The  In- 
dependent Cracker  Machine  Company  was  a  corpora- 
tion or  not,  or  whether,  if  it  ever  was  one,  its  charter 
had  been  forfeited  by  the  state,  or  whether  or  not  such 
forfeiture,  if  made,  was  as  a  matter  of  law  effectual 
to  divest  it  of  its  corporate  character.  All  the  parties 
interested  treated  it  and  dealt  with  it  as  a  corporation, 
and  so  held  it  out  to  be  to  the  world.  This  estops 
the  parties  from  now  denying  it  to  be  what  they  held 
it  out  to  be,  or  to  escape  the  payment  of  debts  con- 
tracted ill  faith  of  the  verities  of  the  appearances  so 
produced.    Gay  v.  Kohlsaat,  80  111.  App.  178. 

During  the  time  appellee  gave  credit  to  the  com- 
pany, it  was,  to  all  outward  appearances,  the  pro- 
prietor of  and  conducting  the  business  in  the  same 
manner  as  it  did  when  first  organized.  The  credit  was 
evidently  given  in  faith  of  the  apparent  ownership. 
Between  such  creditors  and  the  persons  responsible 
for  permitting  the  deceptive  condition  to  exist,  the 
property  will  be  treated  as  that  of  the  debtor.  The 
law  in  such  cases  protects  the  rights  of  innocent  third 
parties.    Orr  v.  Gilbert,  68  HI.  App.  429. 

The  possession  of  the  property  had  not  changed, 
and  the  policy  of  the  law  in  this  state  does  not  en- 
courage the  owner  to  sell  it  and  then  continue  in  pos- 
session of  it,  as  possession  is  one  of  the  strongest 
evidences  of  title  to  personal  property.  In  the  condi- 
tion of  the  evidence  it  is  not  necessary  to  our  decision 
to  determine  the  correctness  or  not  of  the  court's  ruling 
in  the  admission  as  evidence  of  conversations  between 
the  bailiff  and  McCall  out  of  the  presence  of  appellant 
after  the  levy  was  made.  Excluding  such  testimony, , 
there  is  an  abundance  of  proof  that,  as  to  existing 


438  Appellate  Courts  of  Illinoib. 

Vol.  138.]  Chicago  City  Ry.  Co.  v.  Phillips. 

creditors,  the  sale  to  Eggert  was  f randulent,  and  that 
the  preceding  sales  between  Luce  and  McCall  were 
mere  pretenses  and  not  bona  fide. 

There  being  no  jury,  this  court  will  not  reverse  the 
decision  of  the  trial  judge  where  the  weight  of  the 
evidence,  clearly  admissible,  is  suflScient  to  sustain  the 
finding  complained  of. 

The  court,  we  think,  properly  refused  to  hold  that 
the  statute  in  force  July  1,  1905,  colloquially  known 
as  the  ''Bulk  Goods  Act,'^  was  applicable  to  the  facts 
in  this  case.  We  cannot  see  that  it  has  any  applica- 
tion. 

The  judgment  of  the  County  Court  is  affirmed. 

Affirmed. 


Chicago  City  Railway  Company  t.  Mary  Phillips. 
Oen.  No.  13,604. 

1.  Vebdict — what  sufflcient  to  sustain.  One  good  count,  to  which 
the  evidence  Is  applicable  and  of  sufficient  preponderating  weight 
to  support  the  action  under  such  count,  Is  sufficient  to  satisfy  the  re- 
quirements of  the  law,  regardless  of  the  fact  whether  or  not  there 
is  proof  sustaining  the  other  counts  of  the  declaration. 

2.  Verdict — when  not  disturbed  as  against  the  evidence,  A  ver- 
dict will  not  be  set  aside  on  review,  as  contrary  to  the  weight  of 
evidence,  unless  clearly  and  manifestly  so. 

3.  Variance — when  question  of,  raised  too  late.  In  the  absence 
of  a  motion  to  exclude  made  at  the  time  of  the  alleged  variance 
appearing,  a  motion  to  direct  a  verdict  made  at  the  close  of  all  the 
evidence  is  too  late,  and  the  question  of  waiver  is  effectually  and 
finally  waived. 

4.  Instructions — when  action  of  court  in  refusing  to  instruct 
that  there  could  be  no  recovery  under  a  particular  count,  harmless 
error,  if  error  at  all.  The  action  of  the  court  in  refusing  to  Instruct 
the  jury  that  there  can  be  no  recovery  under  a  particular  count,  if 
error  at  all,  is  harmless  error,  where  the  statutory  method  of  apply- 
ing to  the  court  to  instruct  the  Jury  to  disregard  the  alleged  faulty 
count  was  not  pursued. 

5.  Instructions — when  spirit  of  particular  instruction  improper. 
An  instruction   Is  properly   refused  which   is  calculated   to  raise 
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doubts  in  the  minds  of  the  jurors  and  foster  a  spirit  of  disagree- 
ment. 

6.  Inbtbuotions — need  not  contain  repetitions.  It  is  not  error  to 
refuse  an  instruction  containing  a  correct  proposition  of  law  where 
the  substance  of  the  refused  instruction  is  contained  in  other  in- 
structions given. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Robebt  W.  Wbioht,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1907.  Affirmed. 
Opinion  filed  January  27,  1908. 

Wm.  J.  Htnes,  John  E.  E^ehob  and  C.  LeRoy 
Bbown,  for  appellant. 

MoQooBTY,  PoUiOOK  and  Lobb,  for  appellee. 

Mb.  Pbesidinq  Justice  Holdom  delivered  the  opin- 
ion of  the  conrt. 

This  is  an  appeal  from  a  judgment  of  the  Superior 
Court  in  favor  of  appellee  for  $5,000  assessed  as  dam- 
ages by  a  jury  for  personal  injuries  suffered  by  appel- 
lee through  the  claimed  negligence  of  appellant. 

Appellee,  a  passenger  upon  a  car  of  appellant,  suf- 
fered the  loss  of  her  left  leg  above  the  ankle  by  having 
that  limb  run  over  by  the  car  upon  which  she  was  a 
passenger,  while  in  the  act  of  alighting  therefrom. 

The  declaration  consists  of  two  counts,  the  first  of 
which  charges  in  substance  that  the  car  was  so  im- 
properly, negligently  and  carelessly  operated  and  man- 
aged that  while  it  was  being  moved  in  a  westerly  direc- 
tion it  ran  upon,  against  and  over  appellee,  who  was 
then  and  there  upon  Sixty-eighth  street,. in  the  exer- 
cise of  due  care  and  diligence  for  her  own  safety. 
The  second  count  sets  forth  the  occurrence  with  more 
amplification  as  to  detail  than  the  first  count,  and 
with  some  variation.  After  averring  the  ownership 
and  operation  of  the  car  and  the  road,  it  avers  that 
on  October  24,  1904,  appellee  was  a  passenger  on 
a  car  going  east  on  Sixty-eighth  street;  that  it  pro- 
ceeded in  an  easterly  direction  to  a  point  near  to  a 
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certain  public  highway  known  as  Cottage  Grove  avenue, 
where  it  stopped  to  permit  passengers  to  alight  there- 
from; that  appellee  then  pi*oceeded,  with  due  care,  to 
alight;  then  the  duty  of  appellant  is  alleged,  and  the 
breach  of  duty  charged  is  that  while  appellee  was  en- 
deavoring so  to  alight  from  the  car  the  servants  of 
appellant  in  charge  of  its  operation  negligently  caused 
the  same  to  be  suddenly  started;  that  in  consequence 
of  such  negligent  act,  appellee  was  thrown  from  the 
car  with  great  violence  to  and  upon  the  ground,  rails 
and  divers  other  objects  upon  the  ground,  and  the  car 
then  and  there  ran  upon,  against  and  over  appellee, 
injuring  her  and  making  it  necessary  to  amputate  her 
leg.  To  this  declaration  appellant  interposed  a  plea 
of  not  guilty. 

Appellant  assigns  errors,  and  urges  in  argument 
as  reasons  for  reversing  the  judgment  of  the  trial 
court:  (1st)  On  all  the  evidence  it  is  impossible  to 
believe  that  appellee  was  injured  by  any  other  cause 
than  by  reason  of  her  alighting  from  the  front  plat- 
form of  the  east-bound  car  before  it  came  to  a  stop; 
(2nd)  a  variance  between  the  allegations  and  the 
proofs;  (3rd)  erroneous  rulings  on  the  admission  of 
evidence;  and  (4th)  error  in  refusing  instructions  re- 
quested by  appellant. 

The  place  of  the  accident  in  question  is  the  eastern 
terminus  for  appellant's  cars  running  east  and  west 
on  Sixty-eighth  street.  Passengers  going  north  or 
south  from  this  point  are  transferred  to  the  cars  of 
appellant  which  run  in  those  directions  on  Cottage 
Grove  avenue,  to  the  east  of  which  terminal  point 
that  thoroughfare  is  situate. 

The  theories  of  the  contending  parties  as  to  how 
the  accident  happened  are  out  of  harmony  and  dia- 
metrically opposed  to  each  other.  At  the  eastern 
terminus  of  the  Sixty-eighth  street  line  the  east-bound 
cars,  after  reaching  the  terminal  point  and  discharg- 
ing passengers,  proceed  to  the  north  or  west-bound 
track  by  means  pf  a  switch  installed  at  that  place  for 
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such  purpose,  in  order  to  make  the  return  journey  to 
the  west.  Appellee's  version  of  the  accident  is  that 
the  car  came  to  a  standing  position,  after  which  she 
went  to  the  rear  or  west  end  platform  of  the  car, 
and  while  it  remained  motionless  proceeded  to  get 
onto  the  car  step  on  the  south  side  for  the  purpose 
of  alighting  upon  the  ground;  that  while,  with  due 
care,  she  was  so  endeavoring  to  leave  the  car,  with- 
out warning  to  her,  the  car  gave  a  sudden  start  to- 
ward the  west,  throwing  her  off  of  the  car  onto  the 
ground  and  in  some  way  drawing  her  under  the  for- 
ward wheels  of  the  car,  which  ran  over  her  left  limb, 
severing  it  above  the  ankle.  Appellant's  theory,  un- 
supported by  any  eye-witness  of  the  occurrence,  but 
grounded  upon  physical  conditions  and  environment, 
is  that  appellee  attempted  to  get  off  the  car  while  it 
was  in  motion  and  before  it  arrived  at  its  eastern  des- 
tination from  the  south  side  of  the  front  or  east  end 
of  the  car,  and  in  so  doing  lost  her  footing,  fell  to 
the  ground,  and  her  left  leg  was  run  over  by  the  car 
while  it  was  still  proceeding  eastward. 

Counsel  for  appellant  argue  at  great  length  and 
with  much  earnestness  and  apparent  sincerity  that 
these  claimed  physical  conditions  demonstrate  that 
their  theory  is  the  only  feasible  one  to  be  gathered 
from  the  proofs.  They  also  say  that  at  the  time  of 
the  accident  appellee  was  the  only  passenger  on  the  car, 
while  on  the  contrary  she  maintains  there  were  two 
other  passengers.  Neither  of  these  two  passengers  were 
called  as  witnesses.  Much  stress  is  also  laid  upon  some 
claimed  inconsistencies  and  contradictions  appearing 
in  appellee's  evidence.  The  testimony,  while  clearly 
conflicting,  is  not  necessarily  irreconcilably  so.  The 
burden  of  harmonizing  the  conflicting  evidence  was  for 
the  jury,  and  unless  we  are  able  to  say  that  the  ver- 
dict of  the  jury  is  clearly  against  the  weight  and  the 
preponderance  of  the  evidence,  we  are  not  permitted 
to  disturb  it  by  interposing  our  judgment  against  that 
of  the  jury. 


442  Appellate  Courts  of  Illinois* 

Vol.  138.]  Chicago  City  Ry.  Co.  v.  Phillips. 

It  was  for  the  jury  to  determine  whether  the  car 
was  going  east  or  west  at  the  time  of  the  accident, 
whether  appellee  was  endeavoring  to  alight  from  the 
front  or  rear  platform  of  the  car,  whether  she  was 
attempting  to  alight  while  the  car  was  motionless  or 
while  it  was  in  motion,  whether  appellee's  injuries 
were  suffered  by  a  sudden  and  unheralded  starting  of 
the  car,  resulting  from  the  negligent  act  of  appellant's 
servants  in  charge  of  the  car,  or  whether  they  resulted 
from  the  recklessness  and  want  of  care  of  appellee  in 
attempting  to  leave  the  car  while  it  was  in  motion. 

It  was  also  the  duty  of  the  jury  to  determine  the 
credence  to  be  accorded  the  evidence  of  the  several 
witnesses.  They  may  not  have  attached,  as  we  do  not, 
any  significance  to  the  claimed  inconsistencies  in  ap- 
pellee's evidence.  That  the  mind  and  memory  of 
appellee  may  have  been  somewhat  confused  at  the 
sudden  danger  in  which  she  was  so  unexpectedly 
placed  and  by  the  terrible  affliction  which  in  a  moment 
overtook  her,  is  not  a  matter  of  marvel.  Could  she 
be  expected  to  watch  for  and  remember  every  move- 
ment of  the  car,  the  people  around  it  and  her  own 
situation  in  that  awful  moment  when  she  lost  her  limb 
by  the  car  passing  over  it?  Surely  not.  It  is  evident 
the  jury  took  this  view,  in  which  we  can  see  no  cause, 
legal,  rational  or  humane,  to  disagree.  But  the  crucial 
and  controlling  facts  that  the  car  suddenly  and  with- 
out warning  started  from  a  standing  position  while 
appellee  was  on  the  south  side  of  the  west  end  of  it, 
while  she  was  attempting  to  leave  it,  throwing  her 
to  the  ground  and  injuring  her  in  the  manner  which 
is  not  disputed,  were  necessarily  so  forcibly  impressed 
upon  her  memory  that  she  could  testify  convincingly 
in  relation  to  them.  The  proof  of  appellee  in  this 
record,  if  believed  by  the  jury,  is  amply  suflScient  to 
support  the  verdict.  Notwithstanding  the  criticism 
indulged  by  appellant  of  appellee's  witnesses — ^Head, 
the  clergyman,  and  Walker,  the  upholsterer — the  jury 
might,  as  they  evidently  seem  to  have  done,  judging 
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by  their  verdict,  have  put  more  faith  in  the  truth- 
fulness and  disinterestedness  of  their  evidence  than 
they  were  willing  to  accord  to  the  servants  of  appel- 
lant who  testified. 

Appellant  also  contends  that  there  is  a  variance  be- 
tween the  averments  of  the  declaration  and  the  proof 
given  in  support  of  them.  Whatever  may  be  said  on 
this  objection  as  to  the  first  count,  a  careful  weigh- 
ing of  the  proof  of  appellee  amply  demonstrates  its 
sufficiency  to  support  the  averments  of  the  second 
count.  It  is  not  at  all  essential  that  both  counts  should 
be  sustained  by  the  proofs.  If  there  is  one  good  count, 
to  which  the  evidence  is  applicable  and  of  sufficient 
preponderating  weight  to  support  the  action  under 
such  count,  the  requirements  of  the  law  are  sufficiently 
met,  regardless  of  the  fact  whether  or  not  there  is 
proof  sustaining  the  other  counts  of  the  declaration. 
The  trial  court  did  not  violate  this  legal  principle  by 
refusing  to  instruct  a  verdict  for  appellant  on  the 
ground  of  variance.  Chicago  &  Great  Western  Ry. 
Co.  V.  Mohan,  88  HI.  App.  151,  affirmed  187  111.  281; 
Swift  V.  Rutkowski,  82  111.  App.  113,  affirmed  182  HI. 
18;  E.  E.  Co.  V.  Wieland,  179  111.  610. 

A  motion  to  so  instruct  the  jury  to  find  a  verdict 
for  the  defendant  at  the  close  of  defendant's  proof 
comes  too  late.  **The  question  of  variance  may  be 
waived,  and  is  waived  unless  it  is  raised  in  apt  time, 
and  we  are  of  the  opinion  the  objection  was  made  too 
late,*'  say  the  Supreme  Court  in  City  of  Chicago  v. 
Bork,  227  HI.  60.  The  court  further  say  in  case  supra: 
*' While  in  Alford  v.  Dannenberg,  177  HI.  331,  it  was 
said  that  advantage  may  be  taken  of  a  variance  by  a 
motion  to  exclude  the  evidence,  there  is  nothing  said 
in  that  case  which  would  authorize  a  defendant  to  lie 
by  in  the  trial  of  the  case,  after  he  has  noticed  that 
there  is  a  variance  between  the  proof  and  the  declara- 
tion, until  the  proofs  are  all  in,  and  then  raise  the 
question  of  variance  for  the  first  time.''  A  motion 
to  instruct  a  verdict  for  the  defendant  on  the  ground 
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of  variance  is  tantamount  to  a  motion  to  strike  out  the 
plaintiff  !s  evidence  for  the  same  reason.  It  comes  too 
late  when  made  at  the  close  of  all  the  proof.  The 
motion  by  appellant  to  instruct  a  verdict  in  its  favor 
at  the  close  of  appellee's  proof  stated  no  grounds 
for  such  motion.  The  motion  to  instruct  a  verdict 
on  the  alleged  ground  of  variance  came  too  late  at 
the  close  of  all  the  proofs.  Coming  too  late,  the  ob- 
jection of  variance,  which,  if  made  in  apt  time,  might 
have  been  effective,  is  waived.  Whether  or  not  there 
is  a  variance  becomes  immaterial  in  light  of  the  waiver. 
The  infirmity,  if  such  exists,  is  cured  by  the  verdict. 
In  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Ward,  135  111.  511, 
the  defendant  asked  the  court  to  instruct  the  jury  to 
find  a  verdict  for  the  defendant,  and  alleged  as  one 
ground  of  its  motion  a  variance  between  the  proof 
and  the  declaration.  The  court  said:  **This  was  the 
only  attempt  to  point  out  a  variance,  and  it  was  clearly 
insufficient. ' ' 

The  refusal  of  the  court  to  instruct  the  jury  that 
there  could  be  no  recovery  under  the  first  count,  was 
harmless  error,  if  error  at  all.  However,  the  instruc- 
tion here  proffered  was  to  find  a  verdict  for  appellant. 
Section  51,  chapter  110,  R.  S.,  provides  that  ''if  one 
or  more  of  the  counts  in  a  declaration  be  faulty,  the 
defendant  may  apply  to  the  court  to  instruct  the  jury 
to  disregard  such  faulty  count  or  counts.''  This 
method  appellant  did  not  adopt,  and,  as  held  in  Ander- 
son V.  Semple,  7  111.  455,  if  a  party  does  not  avail 
himself  of  his  right  to  have  the  jury  instructed  to 
disregard  faulty  counts,  it  is  his  own  fault. 

We  are  unable  to  find  any  rulings  of  the  trial  court 
in  the  admission  of  evidence  so  erroneous  as  to  call 
for  a  reversal  of  the  judgment.  The  merits  of  the 
case  on  the  whole  record  are  certainly  with  appellee. 
The  objections  made  are  trivial  and  highly  technical, 
and  in  no  way  relate  to  any  testimony  in  the  slightest 
degree  affecting  the  merits  or  operating  to  curtail  any 
of  the  defenses  sought  to  be  introduced  by  appellant. 

Appellant  complains  in  argument  of  the  refusal  of 
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the  trial  court  to  give  instructions  16  and  18  tendered 
by  appellant.  As  to  the  refusal  to  give  other  instruc- 
tions on  which  error  is  assigned  and  not  argued,  error 
is  waived. 

Instruction  16  was  calculated  to  raise  doubts  in  the 
minds  of  the  jurors  and  foster  a  spirit  of  disagree- 
ment. This  instruction  was,  in  form,  disapproved 
in  City  of  Evanston  v.  Richards,  224  111.  444.  The  re- 
fusal to  give  this  instruction  was  not  error. 

The  court  properly  refused  to  give  the  eighteenth 
instruction,  as  the  jury  were  suflSciently  informed  by 
other  instructions  given  at  the  instance  of  appellant 
in  relation  to  the  degree  of  care  or  diligence  which  the 
law  required  of  appellee  to  entitle  her  to  prevail.  The 
doctrine  of  contributory  negligence  in  that  instruction 
referred  to,  was  in  effect  but  a  repetition  of  the  import 
of  other  instructions  given  at  the  request  of  appellant. 

The  jury  by  their  verdict  found  appellant  guilty  of 
the  negligence  charged  in  the  declaration,  which  re- 
sulted in  severe  injury  to  appellee  and  also  in  like  man- 
ner found  her  free  from  any  want  of  care  for  her  own 
safety  which  in  any  manner  contributed  to  cause  such 
injuries.  The  trial  court,  in  overruling  a  motion  for 
a  new  trial,  has  evidenced  its  concurrence  in  tha  jury's 
findings  on  these  matters.  The  record  fails  to  disclose 
anything  which  to  our  minds  would  justify  us  in  arriv- 
ing at  a  different  conclusion.  The  trial  was  fairly  con- 
ducted, the  evidence  is  without  any  legal  infirmity, 
the  jury  were  correctly  instructed  upon  the  law  appli- 
cable to  the  facts  of  the  case.  The  rights  of  appellant 
were  duly  safeguarded  in  every  material  matter.  The 
judgment  is  reasonable  for  the  dismemberment  sus- 
tained by  appellee  as  a  consequence  of  the  negligence 
of  which  appellant  stands  convicted,  to  the  amount  of 
which  no  complaint  is  made.  Justice  seems  to  have 
been  done  in  accord  with  legal  precedent  and  practice. 

The  verdict  and  judgment  merits  our  approval,  and 
the  judgment  of  the  Superior  Court  is  therefore  af- 
firmed. 

Affirmed. 
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A.  J.  Llndqnlst  t.  State  Bank  of  Chicago. 
Oen.  No.  13^688. 

Bill  of  ezgeptioxs — when  not  in  custody  of  court.  A  bill  of  ex- 
ceptions handed  to  the  clerk,  of  the  court,  even  though  O.  K.'d  by 
opposing  counsel,  with  instructions  to  the  clerk  to 'file  the  same 
after  its  approval  by  the  court,  is  not  in  contemplation  of  law  in 
the  custody  of  the  court,  and  cannot,  after  the  lapse  of  the  time 
provided  for  its  presentation,  be  signed  by  the  court,  nor  can  the 
same,  at  a  subsequent  term,  be  signed  by  such  court  nunc  pro  tunc 
as  of  a  time  within  the  presentation  period. 

Assumpsit  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Geobgb  A.  Duput,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1907.     Affirmed.     Opinion  filed  January  27,  1908. 

OsoAB  D,  Olson  and  0.  0.  Peterson,  for  appellant. 

Steele  &  Thompson  and  Charles  Hughes,  for  ap- 
pellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the 
court. 

Appellee  sued  appellant  in  assumpsit  and  recovered 
judgment  for  the  sum  of  $612.57,  from  which  judg- 
ment this  appeal  is.  The  appellee  moved  here  to 
strike  the  bill  of  exceptions  from  the  record,  and  the 
motion  was  reserved  till  the  hearing  of  the  cause. 
The  judgment  was  entered  December  29,  1906,  a  day 
of  the  December  term  of  the  court,  and  the  appellant 
prayed  an  appeal,  which  was  allowed  on  his  filing  an 
appeal  bond  and  bill  of  exceptions  within  thirty  days 
from  December  29, 1906. 

March  4,  1907,  the  following  order,  entitled  in  the 
cause,  was  entered:  **0n  motion  of  defendant  for 
order  of  court,  to  permit  him  to  file  his  bill  of  excep- 
tions herein,  nunc  pro  tunc  as  of  date  January  26, 
1907,  it  appearing  to  the  court  that,  prior  to  said  date, 
the  said  bill  of  exceptions  had  been  submitted  to  the 
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plaintiff's  attorneys  for  examination  and  fonnd  by 
them  to  be  correct,  as  appearing  by  the  *0-  K.'  mark 
in  an  nnusnal  place,  and  was  never  called  to  the  court's 
attention,  nor  seen  by  the  court,  and  that  on  the  said 
date,  January  26,  1907,  the  defendant  also  delivered 
the  said  bill  of  exceptions  to  the  clerk  of  this  court, 
for  the  approval  and  seal  of  said  court  to  be  thereto 
attached,  and  instructed  said  clerk  to  file  the  same  in 
this  cause,  when  approved  by  the  court ;  and  it  further 
appearing  to  the  court  that  the  signing  and  filing  of 
said  bill  of  exceptions  has  been  overlooked  and  omitted, 
and  that  said  bill  has,  since  said  date,  been  in  the 
sole  possession  and  custody  of  the  court,  it  is  there- 
fore ordered  by  the  court  that  said  bill  of  exceptions 
be  approved,  signed  and  filed  nunc  pro,  tunc  as  of  and 
for  said  date,  January  26,  A.  D.  1907,  and  the  same 
is  hereby  done  accordingly/' 

The  bill  of  exceptions  in  the  record  concludes  thus : 
'*  Which  is  done  nunc  pro  tunc  as  of  and  for  January 
26,  1907,  the  fourth  day  of  March,  A.  D.  1907,"  and  is 
signed,  '* George  A.  Dupuy,  (Seal),  Judge." 

The  time  to  file  a  bill  of  exceptions  by  the  order 
of  December  29, 1906,  expired  January  28, 1907,  which 
was  a  day  of  the  January  term,  1907,  of  the  court, 
and  there  was  no  extension  of  this  time  fixed  after  the 
order  of  December  29,  1906.  March  4,  1907,  was  a 
day  of  the  February  term  1907  of  the  court. 

The  question  to  be  determined  is,  whether  the  court 
had  jurisdiction  to  enter  the  nunc  pro  tunc  order  of 
March  4, 1907.  It  appears  from  that  order  that,  Janu- 
ary 26,  1907,  appellant  deposited  with  the  clerk  of  the 
court  what  purported  to  be  a  bill  of  exceptions  marked 
**0.  K.",  and  instructed  the  clerk  to  file  it  when  ap- 
proved by  the  court.  It  also  appears  from  the  order 
that  the  clerk  never  presented  to  the  presiding  judge 
the  bill  of  exceptions.  The  order  recites  that  it  was 
never  called  to  the  judge's  attention,  and  that  he  had 
never  seen  it. 

The  court  held,  as  is  apparent  from  the  order,  that 
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the  bill  of  exceptions  was  in  the  custody  of  the  court 
from  the  time  it  was  delivered  by  appellant's  attor- 
ney to  the  clerk,  to  file  the  same  when  approved.  It 
is  a  question  of  law  whether  such  delivery  and  instruc- 
tion to  the  clerk  placed  the  instrument  in  the  custody 
of  the  court,  and  we  dissent  from  the  proposition  that 
it  did.  An  unfiled  document,  and  especially  a  docu- 
ment which  cannot  properly  be  filed  until  action  is 
taken  in  respect  to  it  by  the  presiding  judge,  when 
delivered  to  the  clerk,  with  the  implied  instruction 
not  to  file  it  till  the  presiding  judge  shall  approve  it, 
is  certainly  not  in  the  possession  of  the  court,  nor 
is  it  even  in  the  official  possession  of  the  clerk.  If  the 
clerk  had  lost  the  bill  of  exceptions,  and  the  appellant, 
claiming  that  he  was  damaged  thereby,  had  sued  the 
clerk  and  his  sureties  on  his  official  bond,  we  think 
it  plain  that  the  suit  could  not  be  maintained. 

It  does  not  appear  from  the  nunc  pro  tunc  order,  or 
otherwise,  that  the  clerk  was  requested  or  undertook 
to  present  the  bill  of  exceptions  to  the  presiding  judge. 
It  is  no  part  of  the  clerk's  duty  to  present  to  the 
judge  of  the  court,  for  his  approval,  a  bill  of  excep- 
tions. This  is  the  duty  of  counsel,  and  the  clerk's 
official  duty  in  respect  to  a  bill  of  exceptions  does 
not  commence  until  it  has  been  signed,  sealed  (when 
sealing  is  required),  and  made  a  part  of  the  record  by 
the  presiding  judge.  When  the  order  of  March  4, 
1907,  was  made,  the  court  had  lost  jurisdiction  of  the 
cause,  and  the  order  is  void.  Hill  v.  City  of  Chicago, 
218  111.  178;  Pieser  v.  Minkota  Milling  Co.,  222  ib. 
139. 

No  question  is  argued  by  appellant's  counsel  which 
does  not  require  a  bill  of  exceptions.  The  bill  of  ex- 
ceptions will  be  stricken  from  the  transcript  of  the 
record  and  the  judgment  will  be  affirmed. 

Affirmed. 
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Charles  L.  Bonney  t.  Thomas  S.  McClelland. 
Oen.  Ho.  13,593. 

1.  Tbiai/— trTien  action  of  court  in  advancing  time  of,  voill  not  he 
reversed.  It  is  within  the  discretionary  power  of  the  trial  court 
to  advance  or  refuse  to  advance  the  hearing  of  a  cause,  and  the 
action  of  the  court  with  respect  to  such  matter  will  not  be  reversed, 
unless  an  abuse  of  the  discretionary  power  is  shown.  Likewise,  the 
action  of  the  court  in  advancing  the  hearing  of  a  cause  will  not  be 
reviewed  where  the  bill  of  exceptions  does  not  affirmatively  show 
that  the  cause  was  actually  tried  out  of  its  regular  calendar  order. 

2.  JuDiciAi.  NoncK — of  what  not  taken.  The  Appellate  Court  will 
not  take  judicial  notice  of  the  rules  of  the  Circuit  Court 

3.  Notice — what  sufficient  service  of.  A  notice  to  a  non-resident 
attorney,  who  appears  of  record  as  the  attorney  in  charge  of  the 
cause,  unassociated  with  local  counsel,  is  sufficient  if  made  by 
means  of  the  employment  of  the  registered  mail  service  of  the 
United  States. 

Action  of  libel.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1907.  Affirmed.  Opinion  filed  January  27, 
1908. 

Statement  by  the  Court.  The  trial  court  dis- 
missed, at  appellant's  cost,  a  suit  brought  by  him 
against  appellee.  Hence  this  appeal.  July  21,  1906, 
a  declaration  was  filed,  in  which  it  is  averred  in  sub- 
stance as  follows:  Plaintiff,  in  January,  1906,  was 
temporarily  residing  in  the  city  of  Jacksonville, 
Florida,  and  George  M.  Nolan  was  then  mayor  of  said 
city,  and  the  defendant  was  then  in  said  city  of  Chi- 
cago; and  said  defendant,  at  said  time,  wrote  a  de- 
famatory and  false  letter  to  said  mayor,  in  which  let- 
ter he  characterized  and  designated  plaintiff  as  a  **big 
crook '*  and  a  ** bunco  steerer,*'  and  stated  in  said  let- 
ter that  the  same  was  written  to  put  said  mayor  on 
his  guard  against  robbery,  and  defendant  subscribed 
and  forged  to  said  letter  the  name  *'H,  Schuettler,*' 
H.  Schuettler  being  then  and  there  assistant 'chief  of 

police  of  the  city  of  Chicago, 
Vol  cxxxvui  so 
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August  30,  1906,  defendant  pleaded  the  general  is- 
sue. Certain  affidavits  filed  in  the  cause  are  made  part 
of  the  record  by  bill  of  exceptions,  and  it  appears  by 
an  affidavit  of  the  defendant,  sworn  to  October  17, 
1906,  that  said  defendant  made  application  to  the  court 
to  advance  the  cause  on  the  docket,  so  that  he  might 
have  a  speedy  trial.  In  support  of  this  application, 
defendant  filed  his  own  affidavit  and  that  of  H.  F. 
Schuettler.  In  defendant's  affidavit  it  is  stated  that 
the  appellant  is  a  resident  of  Jacksonville,  Florida, 
and  has  been  since  early  in  the  year  1905,  and  that  he 
is.  his  own  attorney  in  the  suit  and  cannot  be  per- 
sonally served  with  notice;  also  that  the  charges  in 
the  declaration  are  absolutely  false ;  that  affiant  never 
wrote  the  letter  or  had  anything  to  do  with  the  writ- 
ing of  it.  Schuettler,  in  his  affidavit,  says  in  substance, 
that  he  had  seen  the  letter  mentioned  in  the  declara- 
tion, and  that  the  signature  thereto  was  not  his,  and 
that  he,  by  order  of  the  mayor,  had  submitted  said 
letter,  with  letters  of  the  defendant  and  others,  to  ex- 
perts, for  the  purpose  of  ascertaining  the  authorship 
of  the  same,  and  that  affiant,  after  investigation,  found 
nothing  which,  in  the  least,  would  implicate  the  de- 
fendant as  being  the  author  of  said  letter. 

November  22,  1906,  the  court  entered  an  order  ad- 
vancing the  cause  and  setting  it  for  trial  December 
11,  1906.  December  29,  1906,  the  following  order  was 
entered  in  the  cause: 

''Application  having  been  made  to  the  court  by  said 
defendant  for  instructions  as  in  what  manner  he 
should  serve  notice  on  said  plaintiff,  who  appeared  as 
his  own  attorney  in  said  cause,  and  it  appearing  to  the 
court  that  said  plaintiff  is  not  a  resident  of  Illinois, 
nor  has  been  for  more  than  eighteen  months  last  past, 
and  that  he  is  resident  of  Jacksonville,  Florida: — It 
is  ordered  that  said  defendant  serve  notices  on  said 
plaintiff  by  mailing  the  same  to  plaintiff  in  registered 
letters,  or  envelopes,  directed  to  said  plaintiff  at 
Jacksonville,  Florida,  said  application  having  been 
made  and  directions  given  on,  to-wit,  October  20, 1906, 
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but  by  error  or  mistake  not  entered  of  record,  it  is 
here  ordered  that  this  order  be  entered  nunc  pro  tunc 
as  of  October  20,  1906.'' 

December  11,  1906,  there  was  filed  in  the  cause  af- 
fidavits of  Homer  W.  Woodbury,  in  which,  after  set- 
ting out  the  title  of  the  cause  and  the  order  of  No- 
vember 22,  1906,  above  referred  to,  there  follows  a 
notice  stating,  in  substance,  that  the  order  was  en- 
tered in  the  cause  November  22,  1906,  and  that,  De- 
cember 11,  1906,  the  defendant  would  appear  in  the 
court,  at  ten  o'clock  in  the  forenoon,  to  try  said  cause, 
and  that  the  cause  might  be  tried  before  Judge  Clif- 
ford, or  any  of  the  judges  of  the  Circut  Court  engaged 
in  the  trial  of  common  law  cases.  The  notice  is  signed, 
"Thomas  S.  McClelland,  pro  se."  Then  follows  the 
affidavit  of  Homer  W.  Woodbury,  in  which  the  affiant 
deposes,  in  substance,  that  November  23,  1906,  he  en- 
closed in  an  envelope,  duly  stamped  and  addressed  to 
Charles  L.  Bonney,  Jacksonville,  Florida,  a  true  copy 
of  the  order  and  notice  aforesaid,  and  caused  the  same 
to  be  duly  registered  at  the  post  office,  paying  there- 
for eight  cents,  and  mailed  the  same,  the  registry 
receipt  being  here  exhibited  to  the  court. 

December  29,  1906,  affidavits  of  appellee  and  said 
Woodbury  were  filed.  McClelland,  in  his  affidavit,  de- 
poses, in  substance,  that  October  20,  1906,  he  mailed 
to  Charles  L.  Bonney  residing  at  Jacksonville,  Florida, 
a  notice  that  he  would  move  the  court  to  advance  said 
cause  on  the  docket,  enclosed  in  a  registered  letter, 
duly  stamped,  the  registry  receipt  and  report  of  the 
postmaster  at  Chicago,  IlUnois,  being  attached  hereto 
and  made  a  part  hereof,  and  that  November  6,  1906, 
said  notice  was  returned  to  affiant  by  the  post  office 
department  marked  '^ Refused,"  and  he  therefore  says 
that  said  Bonney  refused  to  accept  said  notice. 

Exhibits  attached  to  the  affidavit  show  registry  of 
the  letter,  and  that  it  was  handed  to  Bonney,  who 
called  at  the  post  office  in. Jacksonville,  Florida,  and 
that  he  returned  it,  **  stating  that  he  did  not  want  it.. 
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and  would  not  sign  for  it/^  The  aflSdavit  of  Homer 
W.  Woodbury  shows  the  mailing  by  him,  November 
23,  1906,  of  a  letter  containing  said  notice,  addressed 
to  Charles  L.  Bonney,  Jacksonville,  Florida,  its  reg- 
istry and  the  receipt  for  registry,  and  that  the  letter 
was  offered  to  Bonney  at  the  post  office  in  Jackson- 
ville, and  he  refused  to  take  it.  The  foregoing  are  all 
the  affidavits  or  evidence  contained  in  the  bill  of  ex- 
ceptions. 

Chables  L.  Bonney,  for  appellant. 

Thomas  S.  McClelland,  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the 
court. 

The  assignments  of  error  argued  by  appellant  are 
that  the  court  improperly  advanced  the  cause  for  trial, 
and  that  the  nunc  pro  tunc  order  of  December  29, 
1906,  is  void,  for  the  reason  that  there  was  no  minute 
or  memorandum  on  which  to  base  it.  Section  16  of 
the  Practice  Act  in  force  when  the  order  advancing 
the  cause  was  made,  provides:  **A11  causes  shall  be 
tried,  or  otherwise  disposed  of,  in  the  order  they  are 
placed  on  the  docket,  unless  the  court,  for  good  and 
sufficient  cause,  shall  otherwise  direct.  *'  Counsel  con- 
tend that  good  and  sufficient  cause  was  not  shown. 
Whether  the  cause  should  be  advanced  on  the  show- 
ing made,  rested  in  the  sound  legal  discretion  of  the 
court,  and  the  court's  decision  cannot  be  set  aside, 
except  for  manifest  abuse  of  its  discretion.  Morrison 
V.  Hedenberg,  138  HI.  22,  25;  Staunton  Coal  Co.  v. 
Menk,  197  ib.  369,  373. 

Thomas  S.  McClelland,  the  appellee,  is  a  member  of 
the  Chicago  bar,  and,  as  such,  an  officer  of  the  Circuit 
Court,  and  the  declaration  charges  him  with  having 
forged  to  a  letter  written  by  him,  and  containing 
matter  libelous  on  its  face,  the  name  of  the  assistant 
chief  of  police  of  the  city  of  Chicago.   'Such  charge 
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was  well  calculated  to  injure  his  reputation  as  a  man, 
and  his  business  as  a  practicing  attorney,  and  if  true, 
disqualified  him  from  practicing  in  the  Circuit  Court, 
or  continuing  to  be  an  officer  of  that  court.  Appellee, 
in  his  affidavit,  expressly  denies  that  he  wrote  the  let- 
ter or  caused  it  to  be  written,  or  inspired  it,  and 
states  that  he  never  saw  any  part  of  it  except  the 
signature,  which  was  exhibited  to  him  by  Herman  F. 
Schuettler,  the  assistant  chief  of  police,  whose  name 
was  signed  to  it;  and  Mr.  Schuettler,  as  shown  by 
the  statement  preceding  this  opinion,  deposed  that  on 
investigation  made  by  him,  by  order  of  the  mayor  of 
the  city  of  Chicago,  he  found  not  the  smallest  scintilla 
of  evidence  implicating  appellee  as  the  author  of  the 
letter.  It  was  also  relevant  for  the  court  to  consider 
that  the  charge  in  the  declaration  was  made  without 
oath,  and  without  the  personal  knowledge  of  the  ap- 
pellant, who  resided  in  Jacksonville,  Florida,  when 
the  letter  was  written.  The  suit  was  commenced  and 
the  declaration  filed  July  21,  1906,  and  appellee's  af- 
fidavit states  that  *'the  plaintiff  is  a  resident  of  Jack- 
sonville, Florida,  and  has  not  resided  in  said  Cook 
county  since  early  in  the  year  1905.'*  We  cannot  hold 
that  the  court,  in  entering  the  order  of  November  22, 
1906,  abused  its  discretion.  There  is  nothing  in  the 
record  to  show  that  the  cause  would  not  have  been 
reached  for  trial  December  11, 1906,  or  that  it  was  not 
reached  and  called  for  trial  in  its  regular  order  on  the 
docket,  on  that  day,  and  every  presumption  must  pre- 
vail in  favor  of  the  judgment,  in  the  absence  of  any- 
thing in  the  record  rebutting  the  presumption. 

It  is  not  necessary  to  the  decision  of  this  appeal  to 
pass  on  the  question  whether  the  court  had  jurisdiction 
to  enter  the  nunc  pro  tunc  order  of  December  29,  1906. 
There  is  no  statute  providing  that  the  court,  in  such 
a  case  as  the  present,  shall  or  may  direct  the  manner 
of  serving  notice.  Appellant  says  there  is  a  rule  of 
the  trial  court  so  providing;  but  if  there  is  any  such 
rule,  it  is  not  in  the  record,  or  any  evidence  of  it,  and 
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therefore  we  cannot  consider  it  We  cannot  take 
judicial  notice  of  the  rales  of  the  Circuit  Court. 
Anderson  v.  McCormick,  129  111.  308,  314;  62  HI.  App. 
599,  602. 

That  a  sufficient  notice  was  mailed  to  appellant  and 
handed  to  him  at  the  post  office  in  Jacksonville, 
Florida,  and  that  he  refused  to  take  it  from  the  office 
or  to  sign  a  receipt  for  it,  is  shown  by  the  evidence. 
Appellant  does  not  deny  that  he  refused  to  receive 
the  notice,  but  attempts  to  excuse  his  refusal,  saying, 
in  his  argument,  **It  is  common  practice,  under  this 
rule,  for  an  attorney  to  refuse  to  receipt  for  such  a 
copy  of  notice,  even  after  he  has  read  the  same." 
This  may  be  appellant's  practice,  but  it  is  not  always 
safe  to  measure  another's  corn  with  one's  own  half 
bushel,  or  another's  conduct  by  one's  own  conduct. 
The  result  may  prove  short.  It  is  unprofessional  and 
discourteous  for  an  attorney  to  refuse  to  receive  or 
acknowledge  the  receipt  of  a  proper  notice,  and  we 
are  pleased  to  be  able  to  say,  from  our  observation 
and  experience,  that  such  is  not  the  practice  of  rep- 
utable members  of  the  Chicago  bar.  We  do  not  think 
appellant  is  in  a  position  to  make  any  objection  in  re- 
spect to  notice.  Residing  in  Jacksonville,  Florida,  he 
commenced  suit  in  the  Circuit  Court  of  Cook  county, 
and  filed  a  declaration  signed  in  his  own  name;  and 
he  had  no  agent  or  attorney  in  Cook  county  or  in  this 
state,  so  far  as  appears  from  the  record,  on  whom 
notice  could  be  served.  It  is  significant  that  although 
appellant  appeared  in  court  by  attorney  at  the  term 
at  which  judgment  was  rendered,  and  therefore  in 
time  to  move  for  a  vacation  of  the  judgment  appealed 
from,  and  to  support  such  motion  by  proper  evidence, 
if  any  he  had,  that  he  had  a  good  cause  of  action,  no 
such  motion  or  showing  was  made,  and  now  appellant 
seeks  relief  here,  which  he  might  have  had,  on  a  proper 
and  sufficient  showing,  in  the  trial  court. 

The  judgment  will  be  affirmed. 

Affirmed. 
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Thomas  B.  Brougham^  Administrator^  y.  Edgar  T. 

Paul. 

een.  No.  13,697. 

1.  CoNTBACTS — when  recovery  upon  implied  contract  cannot  he 
had.  No  recovery  can  be  .predicated  upon  an  Implied  contract  if 
an  express  contract  appears  to  have  existed  between  the  parties 
with  respect  to  the  subject-matter  of  the  litigation. 

2.*  CoNTiiACTs — when  employment  contract  terminable  at  toilh  A 
contract  of  employment  made  for  an  indefinite  period  is  terminable 
at  the  will  of  either  party. 

3.  CoNTBACTS — when  discharge  not  illegal.  No  recovery  can  be 
had  upon  the  ground  of  a  breach  of  a  contract  of  service  by  a  dis- 
charge from  service  where  the  contract  is  Indefinite  with  respect 
to  the  period  of  its  duration,  Inasmuch  as  such  a  contract  is  termi- 
nable at  the  will  of  either  party  thereto. 

4.  Instructions — must  not  assume  facts  in  dispute.  An  instruc- 
tion is  erroneous  which  assumes  the  existence  of  facts  in  dispute 
between  the  parties  to  the  litigation. 

5.  Vebdict — when  not  sustained  by  a  preponderance  of  the  evi- 
dence. A  preponderance  of  the  evidence  does  not  exist  in  favor  of 
the  plaintiff,  where  it  appears  that  the  verdict  rests  upon  his  own 
sworn  statement  denied  in  every  respect  by  the  sworn  statement  of 
the  defendant,  both  parties  being  uncorroborated,  and  both  being  of 
equal  credibility. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1907.  Reversed  and  remanded.  Opinion  filed  Jan- 
uary 27,  1908. 

Statement  by  the  Court.  Edgar  T.  Paul,  the  ap- 
pellee, sued  the  appellant,  Thomas  B.  Brougham,  as 
administrator  with  the  will  annexed  of  the  estate  of 
Daniel  E.  Murphy,  deceased,  and  recovered  judgment 
for  the  sum  of  $5,000.  The  declaration  consists  of  a 
special  count  and  the  common  counts.  In  the  special 
count  it  is  averred,  in  substance,  that,  to  wit,  May  1, 
1899,  in  consideration  that  plaintiff  would  enter  into 
defendant's  employ  as  managing  agent  of  a  tract  of 
land  in  the  city  of  Evanston,  in  Cook  county,  for  such 
period  as  woidd  be  required  to  improve,  develop  and 
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fit  the  same  for  market,  to  wit,  for  one  year,  for  such 
compensation  as  his  services  should  be  reasonably 
worth  and  as  he  would  reasonably  deserve,  the  defend- 
ant promised  to  employ  plaintiff  in  said  capacity  and 
to  continue  him  in  such  employment  until  such  serv- 
ices should  be  completed,  to  wit,  from  the  day  and 
year  aforesaid;  and  plaintiff,  confiding  in  said  prom- 
ises, to  wit,  May  1,  1899,  entered  defendant's  employ 
in  said  capacity  and  on  said  terms,  and  continued 
in  the  perfoimance  of  services  in  and  about  the  pur- 
chase of  said  tract  of  land,  the  acquisition  of  title 
thereto,  the  subdivision  and  resubdivision  thereof  into 
lots,  blocks,  streets  and  alleys,  etc^  for  a  long  space 
of  time,  to  wit,  till  June  20, 1901,  and  although  plaintiff 
was  then  and  always  has  been  ready  and  willing  and 
offered  to  continue  in  the  performance  of  said  services, 
the  defendant  wholly  refused  to  permit  him  so  to  do, 
and,  to  wit,  June  20,  1901,  wrongfully  discharged  him, 
to  plaintiff's  damage,  etc.  The  second  count  is  a  long 
drawn  out  quantum  meruit  count  for  labor  and  serv- 
ices, following  which  are  the  connnon  counts. 

The  defendant  pleaded  the  general  issue.  The  jury 
found  the  issues  for  the  plaintiff  and  assessed  his 
damages  at  the  sum  of  $5,000,  and  the  court  overruled 
defendant's  motion  for  a  new  trial  and  rendered  judg- 
ment on  the  verdict. 

Seymour  Edgerton  and  George  P.  Merrick,  for  ap- 
pellant. 

PiERsoN  &  Pease,  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the 
court. 

Appellant's  counsel  contend  that  there  was  an  ex- 
press contract  between  the  appellee,  Edgar  T.  Paul, 
and  Daniel  E.  Murphy,  deceased,  and  that  such  being 
the  case,  there  can  be  no  recovery,  the  suit  being  on 
an  implied  contract.    Thomas  B.  Brougham,  the  appel- 
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lant,  testified  that  the  tract  of  land  in  question  (which 
consisted  of  about  thirty  acres  situated  in  North 
Evanston,  in  Cook  county)  was  purchased  by  Mr. 
Murphy  for  $90,000— $60,000  cash  and  an  equity  in  a 
building  situated  in  the  city  of  Chicago,  called  the 
Wisconsin  building,  which  equity  was  estimated  to  be 
of  the  value  of  $30,000.  Mr.  Murphy  desired  to  make 
a  resubdivision  of  the  Evanston  tract,  and  sell  lots  in 
the  resubdivision,  and  Mr.  Brougham  testified  that, 
May  9,  1899,  Mr.  Paul,  the  appellee,  Mr.  Murphy,  Mr. 
Bates  and  he.  Brougham,  were  present  in  his  office 
in  Chicago,  and  he  introduced  the  matter  and  said  to 
Mr.  Paul  that  Mr.  Bates  had  recommended  him  as  a 
good  man  to  prepare  the  property  for  sale,  and  said 
farther,  *  *  We  will  need  some  assistance  in  that  matter, 
and  we  want  to  get  it  in  shape,  so  that  the  property 
can  be  sold.  Do  you  think  that  you  could  undertake 
itf  and  Paul  said,  '*Yes,  I  would  be  very  glad  to  do 
that  indeed.  It  is  property  that  I  have  been  trying  to 
get  hold  of  a  long  time.  I  know  that  just  as  soon  as 
we  get  it  in  some  neat  shape,  that  I  can  sell  lots  very 
rapidly.  Just  as  soon  as  the  people  see  that  we  are 
starting  in  to  do  something  there,  I  know  that  I  can 
sell  the  property  and  sell  it  very  quickly,  and  to  many 
people  in  Evanston.'^  Some  farther  conversation  oc- 
curred, in  reference  to  procuring  some  other  lots  for 
the  subdivision,  when  witness  said  to  Paul,  **Very 
good,  that  is  just  exactly  what  we  want.  Now,  what 
basis  would  you  want  to  perform  this  work  on,  for?" 
and  Paul  said,  '*I  have  such  confidence  in  my  ability 
to  sell  the  property  that  I  am  willing  to  take  that 
on  a  commission  basis."  Witness  said,  ''You  mean 
that  you  will  assist  us  in  putting  the  property  in 
good  condition,  so  that  it  would  be  attractive  to  people, 
and  we  can  sell  on  a  commission  basis!"  Paul  said, 
'*Yes,  I  will  be  willing  to  do  that  for  5  per  cent." 
Then  Mr.  Murphy  said,  **That  is  just  right.  I  have 
always  paid  by  a  commission.  I  am  an  insurance 
agent,  and  I  pay  commission  to  agents  when  they  in- 
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sure  lives.  Five  per  cent,  will  be  satisfactory'';  after 
which  Mr.  Murphy  further  said:  **Now,  Mr.  Paul,  I 
recognize  your  infirmity,  and  that  it  would  be  very 
difficult  for  you,  on  account  of  the  infirmity,  to  attend 
to  the  matter  of  selling  property,  getting  about,  etc., 
and  I  am  willing  to  pay  an  additional  five  per  cent,  to 
anybody  who  assists  you  in  bringing  in  customers." 
Mr.  Paul's  physical  condition  was  such  that  he  had  to 
use  a  crutch  and  cane  in  walking.  At  the  conclusion 
of  Mr.  Murphy's  statement  last  above  quoted,  the  fol- 
lowing questions  to  and  answers  by  Mr.  Murphy  oc- 
curred : 

**Q.  Five  per  cent,  to  him  and  five  per  cent,  to  this 
man  to  assist!    A.  In  addition,  yes. 

Q.  Makingit  ten  per  cent?  A.  That  would  be  ten 
per  cent. 

Q.  On  sales!    A.  On  sales." 

The  witness  then  said  to  Paul,  '*Now,  we  want  it 
distinctly  understood  there  will  be  a  great  deal  of 
work  you  can  assist  us  in  before  we  sell,  and  that 
the  commission  will  be  in  payment  of  that  work,"  and 
Paul  said,  *' Certainly,  that  is  what  I  will  do." 

Mr.  Thomas  Bates  was  present  at  the  conversation 
testified  to  by  Mr.  Brougham,  and  testified  that  he  in- 
troduced Mr.  Paul  to  Mr.  Murphy  and  told  the  latter 
that  Paul  was  a  real  estate  man  and  would  be  a  good 
man  to  handle  the  land,  and  Mr.  Murphy  told  Paul 
that  he  wanted  to  sell  the  property,  and  there  was 
some  talk  of  a  resubdivision,  and  Paul  said  he  would 
like  to  handle  the  property,  when  Mr.  Murphy  asked 
him  on  what  terms,  and  he,  Paul,  said  he  would  be 
willing  to  take  it  on  a  straight  commission  basis,  and 
Mr.  Murphy  said  he  would  much  prefer  that,  as  he 
did  not  intend  to  pay  out  money  if  a  man  couldn't 
do  him  any  good,  and  unless  he  made  sales  he  was 
not  to  receive  any  compensation,  but  was  to  take  the 
property  and  sell  it  on  a  straight  •conmaission  basis, 
and  Paul  told  him  that  was  perfectly  satisfactory  to 
him;  that  he  would  take  it  and  sell  it  on  a  straight 
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commission  basis.  Witness  further  testified:  '* There 
was  talk  of  five  per  cent,  commission.  I  don't  know 
that  I  could  recall  the  exact  amount,  but  there  was 
talk  of  five  per  cent,  commission,  and  my  recollection 
is  that  in  lieu  of  Mr.  Paul's  assistance  in  some  other 
matters,  such  as  the  subdivision  of  the  property,  not 
his  assistance,  because  he  did  nothing  about  that,  but 
with  reference  to  the  building  of  a  house  or  something 
of  that  sort,  Mr.  Murphy  was  to  pay  him  a  little  in 
excess  of  five  per  cent,  commission.  I  don't  recall  but 
what  it  might  have  been  five  per  cent,  or  some  part  of 
it.  Certainly,  it  was  a  five  per  cent,  basis  for  selling 
the  property." 

The  foregoing  evidence  shows  that  there  was,  as 
claimed  by  appellant,  an  express  contract  between 
ilr.  Murphy,  deceased,  and  the  appellee,  and  that  the 
contract  was  that  appellee  should  render  assistance 
in  getting  the  property  in  shape  for  the  sale  of  lots 
therein,  and  was  to  have  the  sale  of  the  lots,  and 
that  his  compensation  for  his  assistance  in  getting 
the  property  in  shape  so  that  lots  therein  could  be 
sold,  and  for  selling  lots  in  the  resubdivision,  was 
to  be  five  per  cent,  commission  on  prices  of  such  lots 
as  he  might  sell,  and  that  his  compensation  was  to 
depend  solely  on  the  sale  of  lots  by  him.  It  is  ad- 
mitted that  he  had,  by  the  contract,  the  exclusive  privi- 
lege of  selling  lots  in  the  resubdivision. 

That  there  was  an  express  contract,  as  testified  by 
the  witnesses  Brougham  and  Bates  was  not  denied 
by  appellee  in  his  testimony  on  the  trial,  or  at  all 
by  any  witness,  and  the  testimony  of  Brougham  and 
Bates  that  there  was  such  a  contract  is  corroborated 
by  circumstances  in  evidence. 

Mr.  Brougham  testified  that  sometime  in  October, 
1900,  Mr.  Paul,  in  witness'  office,  stated  to  witness 
that  he  would  rather  have  the  basis  of  his  commission 
as  a  part  of  the  profits,  instead  of  selling  on  a  com- 
mission basis,  and  asked  witness  what  he  thought 
about  it,  and  witness  said  that  he  would  submit  the 
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matter  to  Mr.  Murphy,  but  was  quite  certain  that  he 
would  not  approve  of  it,  that  Mr.  Murphy  would  go 
on  the  basis  of  the  contract  that  was  made  with  him. 
A  letter  from  appellee  to  Mr.  Murphy,  dated  October 
25, 1900,  was  put  in  evidence  by  appellant,  which  letter 
contains  the  following: 

**  As  further  evidence  of  my  confidence  in  the  result, 
I  also  told  Mr.  Brougham  that  as  regards  my  compen- 
sation I  would  be  willing — in  fact  prefer — to  base  it 
on  a  portion  of  what  profit  you  make  out  of  your  in- 
vestment. One  reason  for  this  idea  is,  that  if  a  person 
works  on  a  straight  commission,  he  is  apt  to  dabble 
in  everything  that  comes  along,  while  this  matter  is 
of  such  magnitude  that  it  ought  to  be  continually  fore- 
most in  a  person's  mind,  so  that  he  will  take  advan- 
tage of  everything  that  may  arise  that  can  be  applied 
to  make  the  issue  a  success." 

Mr.  Brougham  further  testified  that,  after  October 
25,  1900,  Mr.  Murphy,  Mr.  Paul  and  himself  had  a 
conversation  in  witness'  office  about  the  matter  of  the 
letter  of  October  25th,  and  witness  said  to  Mr.  Murphy 
that  Paul  had  suggested  to  him  that  he  would  rather 
take  the  matter  on  the  basis  of  a  share  of  the  profits, 
instead  of  on  a  commission  basis,  and  asked  Mr.  Mur- 
phy what  he  thought  about  it,  and  Mr.  Murphy  said, 
**I  don't  want  to  do  that,"  and  there  was  no  change. 
Early  in  May,'  1899,  the  appellee  entered  upon  the 
work  of  superintending  the  preparation  of  the  land 
in  question  for  the  sale  of  lots  in  it,  and  appellee's 
letter  of  October  25,  1900,  shows  that,  at  that  date, 
if  not  earlier,  the  work  of  preparation  was  complete 
and  the  property  in  a  condition  to  market  the  lots  in 
it,  and  yet  not  until  June  27,  1901,  did  appellee  ask 
for  or  set  up  any  claim  for  compensation,  and  that 
letter  is  more  in  the  nature  of  a  pleading  letter  than 
the  assertion  of  a  claim.  The  only  reasonable  con- 
clusion from  the  evidence  is,  as  we  think,  that  there 
was  an  express  contract  between  Mr.  Murphy  and 
appellee,  as  claimed  by  appellant.  There  having  been 
an  express  contract,  there  cannot  be  a  recovery  on 
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sn  implied  one.  Walker  v.  Brown,  28  HI.  378;  Ford 
V.  McVay>  55  ib.  119,  122;  Phelps  v.  Hubbard,  59  ib. 
79;  Compton  v.  Payne,  69  ib.  354;  Foley,  admr.,  v. 
Bushway,  71  ib.  380,  391;  Siegel  v.  Borland,  191  111. 
107,  112;  lUingsworth  v.  Slosson,  19  HI. 'App.  612, 
614;  Ramming  v.  Caldwell,  43  ib.  175,  178. 

The  authorities  cited  are  conclusive  that  where  there 
is  an  express  contract  there  cannot  be  an  implied  one. 

In  Siegel  v.  Borland,  191  111.,  p.  112,  the  court  say : 
*'An  implied  contract  cannot  exist  when  there  is  an 
express  one  about  the  same  subject-matter.  It  is  only 
where  the  parties  do  not  expressly  agree  that  the  law 
implies  a  promise.^'  The  same  doctrine  was  an- 
nounced in  Walker  v.  Brown,  the  first  case  cited  supra, 
and  has  never  been  departed  from  in  this  state.'  Such 
also  is  the  law  in  other  jurisdictions  in  this  country 
and  in  England. 

What  has  been  said  renders  it  necessary,  of  itself, 
to  reverse  the  judgment.  But,  inasmuch  as  the  case 
must  be  remanded,  we  deem  it  expedient  to  consider 
other  questions  argued  by  counsel.  The  appellee  never 
sold  a  single  lot,  but  Mr.  Murphy  sold  two  of  the  lots, 
and  as  it  is  admitted  that  appellee,  while  in  charge  of 
the  property,  had  the  exclusive  privilege  of  selling,  he, 
under  proper  pleadings  and  proof,  would  be  entitled 
to  recover  commissions  on  the  sums  for  which  the  lots 
were  sold.  One  of  the  lots  was  sold  to  Mr.  Brougham 
for  $1,700.  What  price  the  other  was  sold  for,  does 
not  appear  from  the  evidence.  If  it  be  conceded  that, 
under  the  common  counts  and  in  view  of  the  evidence 
of  an  express  contract,  the  plaintiff  would  be  entitled 
to  recover  a  commission  on  the  sale  of  the  lot  to  Mr. 
Brougham,  the  recovery  could  not  be  for  more  than 
five  per  cent,  of  $1,700  and  interest.  But  the  verdict 
is  for  $5,000  and  so  is  the  judgment.  Counsel  for  ap- 
pellee mildly  suggest  that  it  is  not  assigned  as  error 
that  the  damages  are  excessive,  and  therefore  inquiry 
as  to  the  amount  of  damages  assessed  is  excluded.  It 
is  assigned  as  error  that  appellant's  motion  for  a  new 


462  Appellate  Coijets  of  Illinois. 

Vol.  138.]  Brougham  v.  Paul. 

trial  was  overruled,  and  one  of  the  grounds  for  a 
new  trial  in  the  written  motion  is  that  the  verdict 
is  contrary  to  the  evidence.  It  is  clear  that  the  jury 
were  misled  by  the  erroneous  theory  on  which  the 
cause  was  tried  for  appellee.  Appellee  ^s  attorneys 
introduced  evidence  tending  to  prove  services  of  ap- 
pellee in  resubdi\dding  the  land  into  lots,  blocks, 
streets,  etc.,  and  improving  the  same  and  the  value  of 
said  services,  and  asked  and' the  court  gave  instruc- 
tions on  the  theory  that  there  might  be  a  recovery 
on  such  evidence,  regardless  of  whether  appellee  had 
or  not  sold  any  lots. 

It  is  not  merely  a  case  of  excessive  damages  assessed 
in  respect  to  a  matter  which  the  jury  might  lawfully 
consider.  Here  the  jury  have  assessed  damages  with 
reference  to  a  matter  which,  in  assessing  damages, 
they  could  not  lawfully  consider. 

Counsel  for  appellee  contend  that  appellee  was 
wrongfully  discharged  by  Mr.  Murphy,  and  therefore 
he  is  entitled  to  compensation  for  the  services  which 
he  performed  prior  to  his  discharge,  in  assisting  in 
the  preparation  of  the  land  for  market.  Appellee  tes- 
tified that  he,  Mr.  Murphy  and  Mr.  Brougham  met  in 
Mr.  Brougham's  office  a  few  days  before  June  27, 
1901 ;  that  Mr.  Brougham  did  most  of  the  talking,  and 
abruptly  notified  him  that  he  didn't  care  to  have  him 
in  charge  of  the  Evanston  property  any  longer,  and 
that  he  asked  Mr.  Brougham  if  that  conclusion  was 
final,  and  he  said  it  was;  that  they  would  prefer  to 
dispense  with  his  services,  and  that  after  that  date 
he  performed  no  services;  that  his  services  extended 
from  the  first  Saturday  in  May,  1899,  till  June,  1901. 

Mr.  Brougham  testified  that  June  21,  1901,  he,  Paul 
and  Mr.  Murphy  met  at  his  office,  and  he  said  to  Paul, 
**Mr.  Paul,  I  wanted  you  to  confront  Mr.  Murphy 
about  what  I  am  going  to  talk  with  you  about.  I  have 
ascertained  that  you  have  deceived  Mr.  Murphy  in 
the  matter,  that  instead  of  the  Kidder  heirs  pur- 
chasing or  taking  the  equity  in  the  Wisconsin  building, 
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that  is  not  true,  and  that  actually  it  was  taken  by  a 
person  who  represented  you  solely,  and  we  feel  that 
you  have  deceived  us,  and  when  that  came  to  me 
through  a  personal  friend  of  yours,  who  said  you 
solicited  him  to  take  the  title  for  you  of  that  Wis- 
consin building,  I  made  up  my  mind  that  it  was  time 
Mr.  Murphy  was  made  aware  of  the  fact  that  all  he 
paid  to  the  Kidder  estate  was  $60,000  in  cash,  and  that 
the  Wisconsin  building  was  taken  by  you.  Mr.  Paul 
said,  *I  am  astonished;  I  am  completely  surprised.^ 
I  said,  *  What  justification  can  you  give  to  usT  He  said, 
*I  will  tell  you.  It  come  to  a  point  where  the  Kidder 
estate  or  heirs  would  not  consider  taking  the  Wiscon- 
sin building,  and  it  seemed  to  me  that  we  were  getting 
the  property  so  cheap,  and  it  was  a  good  thing  for 
you,  I  would  take  the  property  myself.'  Mr.  Murphy 
said,  *That  is  very  kind  of  you,  Mr.  Paul,  but  you  are 
aware  that  I  would  not  put  any  money  in  Chicago 
or  Evanston  property,  if  by  that  means  I  didn't  think 
I  was  getting  rid  of  the  Wisconsin  building,  which  was 
an  annoyance  to  me.'  Well,  I  said,  'Mr.  Paul,  we 
don't  wish  you,  hereafter,  to  collect  rents  in  the  Wis- 
consin building  for  us.'  He  said,  'I  have  collected 
part  of  them  only;  McKey  &  Poague  have  collected 
a  greater  portion  of  the  rents.'  I  said,  'We  want 
the  building.  We  do  not  choose  to  have  you  collect 
the  rents  for  us  in  the  future,'  and  he  gave  an  order 
for  McKey  &•  Pogue  to  turn  the  property  over  to 
us.  Paul  said,  'I  am  completely  astonished,  and  I 
don't  think  this  is  fair  treatment.  You  get  the  prop- 
erty just  in  shape  so  that  I  would  sell  it,  and  then 
you  take  it  away  from  me.'  I  said,  'Mr.  Paul,  that 
is  not  right.  We  will  live  up  to  our  contract.  Any 
property  there  that  you  sell,  Mr.  Murphy  will  pay 
you  what  he  said  he  would  as  commission.  You  are 
not  discharged.'  Mr.  Murphy  repeatedly  said  that  he 
would  be  only  too  glad  to  pay  Mr.  Paul  a  five  per  cent 
commission  or  anybody  else  that  Mr.  Paul  could  get 
to  purchase." 
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The  Wisconsin  building,  mentioned  in  the  evidence 
last  referred  to,  was  not  in  Evanston,  but  was  situated 
at  the  corner  of  Midway  plaisance  and  "Ellis  avenue 
in  the  city  of  Chicago,  and  was  not  at  all  involved  in 
the  services  which  appellee  was  employed  to  perform 
in  respect  to  the  Evanston  property. 

It  appears  from  Mr.  Brougham's  testimony  that  the 
sole  matter  of  dispute  was  appellee's  conduct  in  re- 
spect to  the  Wisconsin  building. 

It  appears  from  appellee's  testimony  that  the  Kid- 
der heirs  owned  the  Evanston  property,  and  appellee 
acted  as  their  agent  in  selling  it  to  Mr.  Murphy. 

The  foregoing  was  all  the  evidence  in  respect  to  the 
alleged  discharge  of  appellee,  and  certainly  there  is 
not  a  preponderance  of  evidence  that  he  was  dis- 
charged. He,  as  plaintiff,  is  personally  interested  in 
the  result  of  the  suit,  whereas  Mr.  Brougham  is  in- 
terested solely  as  administrator. 

In  Peaslee  v.  Glass,  61  111.  94,  the  court,  Mr.  Justice 
Lawrence  delivering  the  opinion,  say:  '*It  belongs  to 
the  plaintiff  to  make  out  a  case.  The  burden  of  proof 
is  upon  him,  and  where  the  issue  rests  upon  the  sworn 
affirmation  of  one  party  and  the  sworn  denial  of  the 
other,  both  having  the  same  means  of  information 
and  both  unimpeached  and  testifying  to  a  state  of 
facts  equally  probable,  a  conscientious  jury  can  only 
say  that  the  plaintiff  has  failed  to  establish  his  claim." 
But,  if  appellee  was  discharged,  the  question  arises 
whether  he  can  recover,  as  counsel  claim,  for  his 
services  in  superintending  the  putting  the  property  in 
shape  for  the  sale  of  lots  in  it.  In  all  suits  for  wrong- 
ful discharge  which  have  come  within  our  observation, 
or  of  which  we  have  knowledge,  there  have  been  con- 
tracts fixing  definitely  the  time  of  employment,  and 
the  measure  of  damages  in  such  cases  is,  what  the 
employe  would  have  earned,  by  the  terms  of  the  con- 
tract, had  he  not  been  discharged,  less  what  he  earned, 
if  anything,  between  the  date  of  his  discharge  and  the 
date  of  the  termination  of  the  contract.    Manifestly 
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this  is  not  such  a  case.  Here  the  appellee  seeks  to 
recover  on  a  quantum  meruit,  or  what  his  services 
performed  prior  to  his  alleged  discharge  were  rea- 
sonably worth.  It  must  appear,  to  warrant  such  re- 
covery, that  ther^  was  a  breach  of  the  contract  by  the 
appellant.  But  the  contract  which,  as  we  have  shown, 
was  proved  and  not  denied,  fixed  no  time  for  the  per- 
formance by  appellee  of  the  services  which  he  was 
employed  to  perform.  There  is  nothing  in  the  con- 
tract binding  appellee  to  continue  for  any  time  in  the 
performance  of  the  services  which  he  engaged  to  per- 
form, or  binding  on  Mr.  Murphy,  deceased,  to  retain 
him  in  his  employ.  How,  then,  could  his  discharge  be 
a  breach  of  the  contract! 

Appellant's  counsel  contend  that  the  contract,  being 
indefinite  as  to  time  of  employment,  was  determinable 
at  will,  citing  the  following  cases:  Davis  et  al.  v. 
Fidelity  Fire  Ins.  Co.,  208  111.  375;  Coffin  v.  Landis, 
46  Penn.  St.  426,  and  Gilbert  v  Judson,  85  Cal.  105. 
In  Davis  v.  Fidelity  Fire  Ins.  Co.,  supra,  the  employ- 
ment by  the  Insurance  company  of  Davis  &  Shepherd 
as  its  agents  in  Chicago  was  by  letter,  and  the  letter 
fixed  no  time  for  the  duration  of  their  employment. 
Davis  &  Shepherd  contended  that  they  were  employed 
for  five  years;  but  the  court  held  not,  saying:  **We 
have  no  doubt  the  parties  fully  expected  that  the  west- 
ern agency  of  the  insurance  company  and  the  business 
relation  established  between  them  w^ould  continue  for 
some  time, — ^perhaps  for  a  period  of  years.  Still,  the 
time  the  western  agency  and  the  business  relation  be- 
tween the  parties  were  to  continue  was  left  indefinite 
by  the  agreement,  and  the  insurance  company  was  not 
bound  to  continue  its  western  agency,  and  neither 
party,  by  the  terms  of  the  agreement,  could  require 
the  other  to  continue  the  relation  thereby  established 
between  them  longer  than  such  relation  was  agree- 
able to  both.''  The  court  cites,  among  other  cases,  Orr 
V.  Ward,  73  111.  318,  which  is  directly  in  point  in  the 
present  case.    See,  also,  Fidelity  Ins.  Co.  v.  111.  T.  &  S. 

Vol.  OXXXVIII  80 
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Bank,  110  111.  App.  92,  and  cases  cited.    This  is  the 
case  affirmed  in  Davis  v.  Fidelity  Ins.  Co.  supra. 

In  Coffin  V.  Landis,  supra,  Landis  contracted  with 
Coffin  for  the  sale  by  Coffin  of  certain  lands  of  Landis, 
on  which  he  was  about  to  found  a  colony,  Coffin  to 
have  one-half  of  the  clear  profit  on  sales  to  customers. 
No  time  of  Coffin's  employment  was  fixed  by  the  con- 
tract. The  trial  judge  submitted  the  case  to  the  jury 
'^on  the  evidence  as  a  hiring  for  a  year^''  but  reserved 
the  question  whether,  under  the  contract  between  the 
parties,  it  was  the  right  of  the  defendant,  at  his  will, 
to  terminate  the  arrangement  into  which  they  had 
entered  and  to  discharge  the  plaintiflF.''  The  Supreme 
Court  answered  the  question  affirmatively,  saying, 
among  other  things:  ** Considering  then  the  nature  of 
this  agreement,  its  subject-matter  and  its  expressed 
stipulations,  we  cannot  hold  that  it  binds  the  defend- 
ant to  employ  the  plaintiff,  or  obliges  the  plaintiff  to 
remain  in  the  agency  any  longer  than  during  the  will 
of  the  parties,  without  interpolating  what  they  have 
left  out,  and  without  danger  of  defeating  their  inten- 
tions when  the  contract  was  made.''  The  jury  in  the 
trial  court  found  for  the  plaintiff  and  assessed  his 
damages;  but  that  court  subsequently  held,  on  the 
question  reserved,  ^Hhat  the  contract  was  terminable 
by  either  party,  without  notice  and  without  cause," 
and  the  Supreme  Court  affirmed  the  judgment.  We 
are  of  opinion  that  the  contract  in  question  was  de- 
terminable by  either  of  the  parties,  at  will  and  without 
notice. 

In  Gilbert  v.  Judson,  85  Cal.  105,  there  was  a  con- 
tract between  the  parties,  by  which  Gilbert  was  to  sell 
at  a  commission  of  ten  per  cent,  certain  lots  owned 
by  Judson,  the  compensation  to  be  paid  to  Gilbert  to 
be  in  full  for  all  services  which  he  might  render  in 
assistiQg  and  advising  in  the  surveying  and  laying  out 
of  the  lands  for  market.  The  court  held  that  Gilbert's 
compensation  depended  on  the  sale  of  lots  by  him, 
and  that  as  he  sold  no  lots,  he  was  not  entitled  to 
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recover  the  reasonable  value  of  his  services  rendered 
in  connection  with  the  laying  out  of  the  lots. 

Instructions  4%,  5  and  6,  given  at  appellee's  re- 
quest, are  and  each  of  them  is  erroneous.  Instruction 
4%  informed  the  jury  that  appellant  could  not  termi-. 
nate  the  plaintiff's  agency  ** except  for  a  good  and 
sufficient  cause,  and  without  first  giving  the  plaintiff 
notice  that  such  agency  would  be  terminated  within 
a  reasonable  time."  Instruction  5  is  to  the  effect 
that  if  the  defendant  terminated  plaintiff's  employ- 
ment without  just  cause,  plaintiff  was  entitled  to  re- 
cover for  all  services  performed  by  him  to  the  time 
of  the  termination  of  his  contract.  Instruction  6  in- 
formed the  jury  that  when  no  time  is  fixed  within 
which  services  are  to  be  completed,  neither  party  to 
the  contract  can  terminate  it  without  giving  to  the 
other  a  reasonable  time  in  which  to  fulfill  his  part 
of  the  contract. 

The  modification  by  the  court  of  appellant's  fourth 
instruction,  and  the  giving  it  as  modified,  was  error. 
The  modification  informed  the  jury  that  if  the  plaintiff 
was  discharged  without  just  cause,  he  might  recover 
for  such  services  as  the  evidence*  showed  he  had  ren- 
dered. 

Appellant's  fifth  instruction,  which  the  court  refused 
to  give,  is  as  follows: 

*'If  the  jury  believe  from  the  evidence  in  this  case 
that  no  time  was  specified  for  the  duration  of  the 
contract  between  the  plaintiff  and  the  defendant,  testi- 
fied to  in  this  case,  then  the  court  instructs  you,  as 
a  matter  of  law,  that  the  defendant  had  the  right  to 
discharge  the  plaintiff,  with  or  without  cause,  at  any 
time,  without  liability  therefor." 

We  think  this  instruction  obnoxious  to  criticism  for 
two  reasons.  It  apparently  assumes  that  the  contract 
claimed  by  appellant  to  have  been  made  was  made, 
which  was  a  question  for  the  jury,  and  the  last  part 
of  it,  namely,  ''without  liability  to  the  plaintiff  there- 
for," might  lead  the  jury  to  believe  that  there  could 
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be  no  recovery  at  all,  although  under  the  common 
counts  the  plaintiff  would,  as  we  think,  be  entitled  to 
recover  commissions,  as  provided  by  the  contract,  on 
$1,700,  the  price  of  the  lot  sold  by  Mr.  Murphy  to 
Mr.  Brougham.  We  cannot  say  it  was  error  to  refuse 
the  instruction.  We  think  appellant's  seventh  instruc- 
tion, refused,  states  the  law,  and  that  it  was  error  to 
refuse  it.    The  instruction  is  as  follows: 

**The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff,  Paul,  made  an 
express  contract,  he  must  recover  on  the  express  con- 
tract as  proved,  and  he  cannot  recover  anything  on 
any  implied  understanding  or  for  any  service  not  ac- 
cording to  the  express  contract  as  proved  by  the  evi- 
dence, and  that  an  exi)ress  contract  excludes  an  im- 
plied contract/' 

The  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Bailroad  Supply  Company  t.  Adolph  Klofski. 
Gen.  No.  13,603. 

1.  Fellow-servants — when  doctrine  of,  does  not  apply.  The 
fellow-servant  doctrine  has  no  application  where  the  charges  of  neg- 
ligence are  with  respect  to  the  non-del egable  duties  of  the  master. 

2.  Pleading — when  declaration  stifficiently  charges  that  the  in- 
competency of  the  defeyirdanVs  servants  caused  the  plaintiff*s  in- 
jury. Held,  that  the  declaration  set  forth  In  this  opinion  sufficiently 
charged  that  the  incompetency  of  the  defendant's  servants  caused 
the  plaintiff's  injury. 

3.  Pleading — when  declaration  sufficiently  charges  that  the  fail- 
ure of  the  defendant  to  furnish  a  safe  place  to  work  was  the  cause 
of  the  plaintiff* s  injury.  Held,  that  the  declaration  set  forth  in  this 
opinion  sufficiently  charged  that  the  failure  of  the  master  to  furnish 
a  safe  place  to  work  was  the  cause  of  the  plaintiff's  injuries. 

4.  Master  and  servant — duty  of  former  to  latter.  It  is  the  duty 
of  the  master  to  exercise  reasonable  care  to  provide  for  his  servants 
a  reasonably  safe  place  in  which  to  work,  and  this  duty  is  a  con- 
tinuing one. 
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5.  Master  and  sebvant — duty  of  former  to  latter.  It  is  the  duty 
of  the  master  to  exercise  reasonable  care  to  employ  competent  serv- 
ants, and  such  as  are  fit  for  the  work  they  are  intended  to  be  em- 
ployed in,  and  to  discharge  an  incompetent  or  negligent  servant, 
if  he  learns  or  has  reason  to  believe  that  he  is  incompetent  or  neg- 
ligent. 

6.  Verdict — how  may  not  he  impeached.  A  verdict  of  a  jury 
may  not  be  impeached  by  the  affidavits  of  the  individual  Jurors  who 
rendered  the  same,  nor  by  the  affidavits  of  others  setting  forth  the 
hearsay  statements  of  any  of  such  Jurors. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  George  A.  Duput,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1907.  Affirmed.  Opinion 
filed  January  27,  1908. 

Statement %y  the  Court,  The  appellee  was  plaint- 
iff and  the  appellant  defendant  in  the  trial  court.  The 
declaration  contains  two  counts,  in  which  it  is  averred 
in  substance  as  follows: 

First  count.  Defendant,  July  14, 1902,  was  engaged 
in  the  foundry  business,  in  the  manufacture  of  various 
iron  and  metal  articles,  and  had  for  said  purpose  cer- 
tain ladles,  vessels  or  pots,  with  appliances  attached 
thereto,  filled  with  metal  in  a  molten  state,  slag  and 
other  substances,  in  a  dangerously  high  temperature 
and  condition.  Plaintiff  was  employed  by  the  defend- 
ant to  work  in  said  business  as  a  moulder,  and  he  and 
the  servants  of  defendant  were,  on  the  day  and  year 
aforesaid,  directed  to  take  certain  molten  metal  from 
a  certain  vessel,  to  be  used  by  plaintiff  and  said  serv- 
ants in  BQOulding  brake-shoes  or  other  articles  manu- 
factured in  defendant's  business.  It  was  then  and 
there  defendant's  duty  to  use  reasonable  care  to  pro- 
vide for  plaintiff  and  its  servants  a  reasonably  safe 
place  to  work  in,  and  to  keep  the  floor  and  place 
around  and  about  said  vessel,  filled  with  metal,  in  a 
dangerously  high  temperature,  in  a  dry,  even,  and 
safe  condition,  clear  of  obstacles,  so  that  plaintiff  and 
the  servants  of  defendant  could  work  there  in  safety. 
Defendant  negligently  kept  and  maintained  the  floor, 
or  place  around  and  about  said  vessel,  uneven,  with  holes, 
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wet,  and  obstructed  with  various  iron  articles,  so  as 
to  endanger  the  safety  of  those  there  employed,  and 
negligently  permitted  the  same  so  to  remam,  etc.,  all 
of  which  was  known  to  defendant,  but  unknown  to 
plaintiff.  And  by  reason  of  said  negligence  of  defend- 
ant, and  while  plaintiff  was  engaged  in  the  exercise 
of  due  care  about  defendant's  business,  a  certain  serv- 
ant of  the  defendant  tripped,  slipped  and  fell  to  the 
ground,  while  carrying  molten  metal  in  a  ladle,  oper- 
ated by  means  of  a  handle  from  four  to  seven  feet 
long,  and,  by  means  of  the  premises,  caused  the  metal 
in  said  ladle  to  spill  to  the  ground  and  explode,  and 
said  metal  was  thrown  against  the  head  of  the  plaintiff 
and  injured  him,  etc. 

Second  count.  This  count  avers  the  business  of  the 
defendant,  substantially  as  does  the  first,  and  avers 
that  it  was  defendant's  duty  to  employ  competent, 
sober  and  careful  servants,  who  would  use  due  care 
and  caution  while  handling  and  operating  ladles  filled 
with  molten  metal,  for  the  safety  of  those  engaged  in 
defendant's  business.  It  is  then  averred  that  defend- 
ant negligently  employed  an  incompetent,  careless  and 
reckless  servant,  and  permitted  said  servant  to  work, 
operate  and  manage  ladles  filled  with  molten  metal, 
of  which  incompetency  of  said  servant  defendant 
knew,  or  by  the  exercise  of  reasonable  diligence  might 
have  known;  but  which  was  unknown  to  plaintiff.  By 
means  whereof,  and  while  plaintiff  was  in  the  exercise 
of  due  care,  and  engaged  in  the  said  business,  the  de- 
fendant, by  its  said  servant,  so  negligently  operated 
said  ladle,  filled  as  aforesaid,  that  it  caused  the  metal 
in  said  ladle  to  spill,  flow  to  and  explode  on  the  ground, 
and  said  metal  was  thrown  with  great  force  to  and 
upon  plaintiff  and  injured  him,  etc.  The  defendant 
pleaded  the  general  issue.  The  jury  found  for  the 
plaintiff  and  assessed  his  damages  at  the  sum  of  $2,541. 
The  defendant  moved  for  a  new  trial  and  in  arrest  of 
judgment,  which  motions  the  court  overruled  and  ren- 
dered judgment  on  the  verdict. 
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The  defendant's  foundry  was  a  brick  building  about 
300  feet  long  from  south  to  north  and  about  100  feet 
wide  from  east  to  west.  In  it  there  were  two  furnaces, 
each  about  thirty  feet  long  and  six  feet  widej  situated 
about  the  center  of  the  length  of  the  building  and 
next  to  the  east  wall.  The  north  furnace  was  No.  1 
and  the  south  one  No.  2,  and  there  was  between  them 
a  space  of  about  twenty-five  feet.  In  the  east  wall, 
opposite  the  space  between  the  furnaces,  there  was  a 
door  to  the  switch  yard.  The  fire  boxes  of  the  fur- 
naces were  fed  with  coal  from  the  space  between  them, 
and  the  furnaces  were  fed  with  pig  iron,  scrap  iron, 
steel,  spruce  and  broken  or  worthless  castings.  There 
were  railroad  tracks  outside  the  building  along  its 
sides,  on  which  iron  and  other  material  for  use  in  the 
foundry  were  brought  to  the  building,  and  on  the  east 
side  the  iron  and  other  material  were  wheeled  in 
wheelbarrows  and  trucks  through  the  east  door  and 
into  the  space  between  the  furnaces  and  there  piled. 
About  forty  tons  of  pig  and  other  iron  were  put  into 
the  furnaces  each  day.  There  were  four  heats,  two 
at  each  furnace,  daily,  and  there  were  eight  or  nine 
tons  to  a  heat.  There  were  boxes  of  coal  at  the  sides 
of  the  furnaces,  and  the  passage  between  the  boxes 
was  about  twelve  feet  wide.  Each  of  the  furnaces  had 
two  spouts,  one  on  the  inside,  where  the  passage-way 
was,  and  one  on  the  outside  from  the  passage-way, 
from  which  spouts  the  iron,  when  molten,  was  received 
in  ladles  and  carried  to  the  moulds.  There  were  about 
100  men  working  in  the  foundry  at  the  time  of  the  acci- 
dent, fifty-five  or  sixty  of  whom  were  moulders  and 
the  remainder  common  laborers.  There  were  two 
classes  of  moulders,  floor  moulders  and  bench  mould- 
ers. The  greater  number  of  the  floor  moulders  worked 
on  the  south  side  of  the  foundry,  south  of  the  furnaces, 
and  used  large  ladles  called  bull  ladles,  in  which  to 
catch  the  molten  iron  as  it  came  from  the  spouts  of 
the  furnaces.  Their  ladles,  when  filled,  were  carried 
away  by  some  of  the -common  laborers.  The  bench 
moulders  used  hand  ladles,  which  weighed  between 
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twenty-five  and  thirty  pounds  each,  and  had  handles 
about  five  feet  long,  and  held  from  fifty  to  sixty 
pounds  of  molten  iron,  so  that  a  ladle,  when  full, 
weighed  from  seventy-five  to  ninety  pounds.  The 
bench  moulders,  themselves,  carried  their  ladles,  when 
filled,  to  their  places  of  work.  Klofski,  the  plaintiff, 
was  a  bench  moulder,  his  bench  being  situated  north 
of  the  furnaces.  On  the  day  of  the  accident,  between 
eleven  and  twelve  o'clock  in  the  forenoon,  when  the 
usual  signal  to  take  molten  iron  from  the  furnaces 
was  given,  the  plaintiff  and  others  went  to  the  north 
spout  of  the  north  or  No.  1  furnace,  to  get  the  iron 
from  it,  but  found  the  spout  clogged,  or,  as  the  wit- 
nesses say,  frozen  up,  when  Joseph  Wolf,  the  foreman, 
ordered  them  to  go  between  the  furnaces  and  take  the 
iron  from  the  south  side  of  No.  1 'furnace.  The  men 
obeyed  the  order  and  formed  in  two  lines,  the  lines 
being  in  a  V  shape,  the  angle  of  the  V  being  next 
to  the  spout.  When  these  lines  were  thus  formed,  the 
man  nearest  the  spout  held  his  ladle  under  it  to  re- 
ceive the  molten  iron,  and  when  his  ladle  was  full, 
if  he  was  in  the  right  line,  he  turned  to  the  left,  cai:ry- 
ing  his  ladle  to  his  bench,  and  if  in  the  left  line,  he 
turned  to  the  right  and  carried  away  his  ladle,  when 
the  next  man,  in  the  opposite  line,  filled  his  ladle  and 
did  likewise,  and  so  alternately.  The  plaintiff  was  in 
one  of  the  lines,  about  fifteen  feet  from  the  spout, 
waiting  for  his  chance  to  fill  his  ladle,  when  a  bench 
moulder,  called  Scotty,  turned  from  the  spout,  with 
a  full  ladle,  to  go  west  in  the  passageway  between 
the  furnaces  and  between  the  two  lines  of  men,  when 
he  fell  and  spilled  the  iron  in  his  ladle  on  the  ground, 
and  it  exploded,  burning  and  injuring  the  plaintiff. 
The  plaintiff  was  about  thirty-three  years  old  at  the 
time  of  the  accident,  July  14,  1902,  and  had  then  been 
in  defendant's  employ  from  the  middle  of  March,  1902, 
or  about  four  months. 

F.  J.  Canty,  J.  C.  M.  Clow  and  E.  E.  Gray,  for 
appellant;  II.  E.  Long,  of  counsel. 
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F.  W.  Jabos,  for  appellee;  Fbancis  J.  Woolley,  of 
counsel. 

Mb.  Justice  Adams  delivered  the  opinion  of  the 
court. 

Counsel  for  the  defendant  contend  (1)  that  neither 
count  of  the  declaration  states  a  cause  of  action;  (2) 
that  a  certain  servant  of  the  defendant,  who  threw 
down  a  poker  in  the  place  where  plaintiff  and  other 
servants  were  working,  Scotty,  the  servant,  who  is 
claimed  by  the  plaintiff  to  have  been  incompetent, 
and  certain  laborers  in  defendant's  employ  were  all 
fellow-servants  of  the  plaintiff,  and  therefore  there 
can  be  no  recovery;  (3)  that  the  court  erred  in  giving 
certain  instructions  for  the  plaintiff,  and  in  refusing 
certain  instructions  asked  by  the  defendant;  and  (4) 
that  the  court  erred  in  overruling  defendant's  motion 
for  a  new  trial. 

The  objection  urged  to  the  first  count  is,  that  it  is 
not  alleged  in  the  count  that  the  failure  of  the  defend- 
ant to  furnish  a  safe  place  to  work  was  the  cause  of 
plaintiff's  injuries,  and  that  it  is  not  averred  in  the 
second  count  that  the  servant  who  tripped  and  fell  was 
not  a  fellow-servant  of  the  plaintiff.  Neither  of  these 
objections  can  be  sustained. 

In  the  first  count,  after  averring  negligence  of  the 
defendant  in  permitting  the  floor  or  place  where  the 
employes  were  working  to  be  and  re^pain  with  holes  in 
it,  wet,  and  obstructed,  it  is  averred,  **and  by  reason 
of  the  careless  and  negligent  misconduct  of  the  defend- 
ant aforesaid,  while  the  plaintiff  was  in  the  exercise  of 
due  care  and  diligence  for  his  own  safety,  and  was 
engaged  in  and  about  the  business  of  said  defendant 
aforesaid,  a  certain  servant  of  the  defendant  then  and 
there  tripped,  slipped  and  fell,  etc." 

It  is  clearly  averred  in  the  count  that  it  was  by 
reason  of  the  defendant's  negligence  in  failing  to  exer- 
cise reasonable  care  to  provide  and  maintain  a  rea- 
sonably safe  place  for  its  servants  to  work  in,  that 
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one  of  its  servants  slipped  and  fell,  causing  the  molten 
metal  which  he  was  carrying  in  a  ladle  to  fall  to  the 
ground,  explode  and  be  thrown  against  plaintiflF. 

The  fellow-servant  doctrine  has  no  application  to 
the  present  case,  in  which  the  charges  are  violations 
by  the  defendant  of  duties  which  it  could  not  delegate 
to  another.    Deering  v.  Barzak,  227  HI.  71. 

The  plaiYitiff's  counsel  cites  cases  to  the  eflfect  that 
if  there  is  any  defect  in  the  count,  it  is  cured  by  the 
verdict,  to  which  we  think  it  is  unnecessary  to  refer. 
The  first  count,  as  originally  filed,  contained  the  words 
^'not  a  fellow-servant  of  the  defendant,''  which  words 
were  stricken  out  by  amendment,  but  defendant's  coun- 
sel have  abstracted  the  count  as  originally  filed. 

The  objection  urged  to  the  second  count  is,  that  it 
is  not  averred  in  it  that  the  incompetency  of  the  serv- 
ant caused  the  plaintiff's  injuries.  A  mere  reading 
of  the  count  is  sufficient  to  show  this  objection  unten- 
able. Next  after  the  averment  that  the  defendant  neg- 
ligently employed  an  incompetent  servant  and  permit- 
ted him  to  work,  is  this  language:  *'By  means  whereof, 
while  the  plaintiff  was  engaged  as  aforesaid,  and  exer- 
cised due  care  and  diligence  for  his  safety,  the  defend- 
ant then  and  there,  by  its  said  servant  or  servants,  so 
wrongfully,  carelessly  and  negligently  operated  said 
ladle,  filled  with  metal,  in  a  dangerously  high  and 
heated  temperature  as  aforesaid,  that  it  caused  said 
metal  or  substance,  in  said  ladle,  to  spill,  flow  and  ex- 
plode to  and  upon  the  ground,  whereby  said  metal  and 
substance  was  then  and  there  thrown  with  great  force 
and  violence  to  and  against  the  head,  etc.,  •  •  *  of 
the  plaintiff."  The  count  plainly  avers  that  the  de- 
fendant, by  its  incompetent  servant,  negligently  and 
carelessly  operated  the  ladle,  which  can  only  mean  that 
the  incompetent  servant  actually  and  negligently  oper- 
ated it  with  the  result  stated  in  the  count. 

For  convenience  we  will  consider  separately  the  evi- 
dence bearing  on  each  count  of  the  declaration,  com- 
mencing with  the  first  count. 
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KroU,  who  was  in  one  of  the  lines  of  men,  waiting  to 
fill  his  ladle,  when  the  accident  happened,  testified: 
**  There  were  piles  of  pokers,  pig  iron  not  used,  slag 
not  hauled  out  and  brick  lying  in  the  passageway  be- 
tween the  furnaces.  The  place  where  Scotty  slipped 
and  fell  was  uneven.  The  irons  and  pokers  used 
for  slag  work  laying  there.  Those  pokers  and  iron 
were  long  iron  rods  used  to  poke  the  inside  of  the 
furnace;  some  of  them  were  twenty  feet  long  and 
some  longer.  I  saw  Scotty  fall.  He  made  a  step  and 
fell  on  the  irons,  and  his  ladle  fell  from  his  hands. 
There  was  a  hole  there  cut  by  the  wheelbarrows.  It 
was  as  big  and  deep  as  my  hat,  measuring  about  five 
inches.  The  nearest  poker  lay  right  at  the  hole.  I 
can't  tell  whether  the  irons  or  the  hole  was  the  cause 
of  his  fall.*'  Witness  further  testified  that  the  ground 
was  wet,  and  that  when  melted  iron  is  poured  onto  wet 
ground  or  wet  iron,  it  explodes,  and  that  the  iron  ex- 
ploded and  some  of  it  went  onto  plaintiff;  also,  that 
the  hole  which  he  had  described  was  there  when  he 
went  to  work  in  the  foundry,  six  months  before  the 
accident.  On  cross-examination  witness  testified:  ''As 
you  leave  the  furnace  you  can't  see  very  well.  You 
are  liable  to  step  over  most  anything.  I  saw  him  fall 
at  that  place  where  this  hole  was.  I  saw  his  toe  up 
against  the  poker  and  I  saw  the  poker  lifted  up  by  his 
foot  from  the  ground.  The  poker  was  right  alongside 
of  this  hole.  I  noticed  that  he  stepped  into  this  hole 
and  then  fell.  He  fell  because  the  things  were  in  the 
way  there.    He  fell  over  the  hole  there." 

John  Schultz,  a  moulder  in  defendant's  employ,  tes- 
tified as  to  the  condition  of  the  space  between  the  fur- 
naces, that  there  were  holes  in  it  as  deep  as  his  ankle, 
which  had  been  there  as  long  as  he  had  worked  there, 
which  was  over  a  year;  that  the  holes  were  made  by 
throwing  down  iron  and  brick,  and  wheeling  in  wheel- 
barrows.   This  witness  did  not  see  the  accident. 

Albert  Vatek,  a  moulder,  testified  that  there  was  a 
hole  between  the  two  furnaces  where  the  men  were 
catching  iron,  and  that  Scotty  stepped  into  it. 
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John  Novak,  a  moulder,  testified  that  there  was  a 
hole  in  the  passageway,  and  sprue,  which  is  the  break- 
age of  castings,  broken  pieces  of  iron,  and  three  bars 
or  rods  on  one  side  and  six  on  the  other  side,  and 
that  they  lay  on  each  other  crosswise.  On  cross-exam- 
ination he  testified:  ''The  hole  and  the  pokers  and 
hooks  were  only  about  three,  four  or  five  feet  from  the 
spout.  He  would  take  about  three  feet  at  a  step,  and 
it  only  took  two  or  thrjee  steps  from  the  spout  before 
he  stepped  into  the  hole.''  On  cross-examination,  this 
witness  testified  that  there  were  piles  of  sprue  and 
iron  lying  in  and  scattered  all  over  the  passageway, 
and  also  bricks  and  coal;  that  the  space  between  the 
furnaces  was  filled  clear  across  with  bricks,  iron  and 
other  stuff,  and  that,  when  the  men  carried  iron  from 
the  spout,  they  had  to  climb  over  it,  and  that  the  con- 
dition had  been  the  same  during  the  nine  months  wit- 
ness had  worked  there. 

The  pokers  are  described  by  Mr.  McElroy  as  one 
and  one-quarter  iron  rods,  twelve  or  fourteen  feet  long, 
and  he  says  they  were  usually  laid  on  the  ground,  ex- 
cept when  being  used. 

The  evidence  for  the  plaintiff  shows  that  when  one 
is  taking  molten  iron  from  the  spout,  the  effect  on  his 
eyes  is  temporarily  to  limit  their  capacity  for  distin- 
guishing things;  also,  that  the  bench  moulders,  who 
carry  their  own  ladles,  when  filled,  have  to  run  or 
move  very  rapidly  away  from  the  furnace  to  their 
moulds,  because,  if  they  do  not,  the  iron  may  cool  and 
become  unfit  for  moulding.  This  is  not  contradicted, 
but  is  corroborated  by  Mr.  Mair,  the  labor  foreman, 
who  testified:  '*The  hand  ladles  will  cool  more  rapidly 
than  the  bull  ladles,  and  the  men  carrying  hand  ladles 
would  have  to  be  more  expeditious  and  rapid,  to  keep 
it  from  chilling,  than  those  carrying  the  bull  ladles.'' 

The  evidence  for  the  plaintiff  is,  that  before  the  day 
of  the  accident  the  bench  moulders  did  not  take  molten 
iron  from  the  spouts  inside  the  passageway.  John 
Schultz  testified  that  he  had  worked  there  more  than  a 
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year,  and  that,  before  the  time  of  the  accident,  the 
single  ladles  were  filled  from  the  outside  and  the  bull 
ladles  from  the  inside,  between  the  furnaces.  KroU 
testified  that  the  bench  moulders  always  took  the  iron 
from  the  outside,  when  the  spout  was  not  frozen,  and 
that  the  men  with  the  bull  ladles  took  iron  from  the 
inside,  and  that  both  spouts  were  always  running  when 
there  was  a  heat,  except  on  the  day  of  the  accident. 
Vatek,  a  bench  moulder,  testified  on  cross-examination 
that  he  never  drew  iron  between  the  furnaces  till  the 
time  of  the  accident.  John  Novak  testified  that  during 
the  nine  months  he  worked  there  he  never  took  iron 
from  the  inside  of  the  furnaces,  but  always  from  the 
outside.  The  plaintiff  testified :  *  *  Before  the  day  of  the 
accident  we  always  got  iron  from  the  outside  of  the 
furnace.  The  bull  ladles  took  their  iron  from  the  in- 
side. Before  the  day  of  the  accident  I  did  not  go  be- 
tween the  furnaces.''  The  uncontradicted  evidence  is, 
that  the  foreman,  on  the  day  in  question,  ordered  the 
bench  moulders,  including  the  plaintiff,  to  take  the  iron 
from  a  spout  in  the  passageway  between  the  furnaces. 

The  defendant  called  three  witnesses — James  McEl- 
roy,  the  defendant's  timekeeper,  Charles  Mair,  defend- 
ant's labor  foreman,  and  Joseph  Wolf,  defendant's 
general  foreman.  McElroy's  duties,  according  to  his 
evidence,  were  to  keep  the  time  of  the  men,  and  to 
examine  the  castings,  which  he  did  in  the  discount 
room,  separate  from  the  foundry  and  about  150  feet 
distant  from  the  furnaces.  The  following  question  was 
asked  him  and  answer  given : 

'*Q.  You  did  not  have  any  duties  to  perform  between 
these  furnaces,  did  you?  A.  Well,  sometimes  I  would 
have  to  go  down  there  with  castings  that  were  coming 
in  bad,  and  show  them  to  the  foreman,  or  to  the  super- 
intendent, to  stop  them.  Generally  the  superintendent 
was  situated  between  the  furnaces." 

This  witness  testified  that,  from  November,  1901, 
till  July,  1902,  when  the  accident  happened,  he  saw 
no  holes  in  the  floor  between  the  furnaces,  that  there 
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were  none  there ;  that  there  were  piles  of  apme  or  cast- 
ings alongside  the  furnaces,  but  not  in  the  passage 
where  the  men  walked ;  that  he  never  saw  any  obstruc- 
tions there  of  iron  or  anything  else,  or  any  hole  in 
the  floor.  On  cross-examination  he  testified:  *'I  did 
not  concern  myself  as  to  whether  there  were  holes  in 
the  floor  between  the  furnaces  or  nof 

Charles  Mair,  the  labor  foreman,  testified  that  some- 
times the  spouts  of  the  furnaces  did  not  work  well, 
and  then  the  men  worked  indiscriminately  either  on  the 
inside  or  outside  of  the  furnaces.  Also,  that  he  never 
saw  any  holes  in  the  floor  between  the  furnaces,  or  any- 
thing there  except  necessary  coal  which  was  kept  in  a 
box,  and  that  there  was  no  sprue  in  the  way  of  the 
men;  that  there  might  possibly  be  some  stuflf  there, 
but  he  did  not  know  whether  there  was  or  not. 

Joseph  B.  Wolflf  testified  that  the  floor  between  the 
furnaces  was  not  cluttered  up  with  heaps  of  iron,  brick, 
coal,  or  anything  else,  and  that  there  was  no  hole  in 
the  floor,  or  any  material  except  a  poker  about  twelve 
feet  long.  This  witness  also  testified  that  before  the 
day  of  the  accident  plaintiff  worked  between  the  fur- 
naces; that  he  had  seen  him  there  many  times.  On 
recross,  he  testified:  **I  know  that  Klofski  must  have 
been  between  the  two  furnaces,  because  I  know  his 
duties  took  him  there.'*  In  this  conflict  of  the  evidence 
it  was  clearly  for  the  jury  to  decide  whether  the  place 
between  the  furnaces  was  or  not  a  reasonably  safe 
place  in  which  to  do  the  work  which  plaintiff  was  en- 
gaged in  doing,  and  if  not,  whether  the  defendant  knew 
the  place  was  unsafe  and  obstructed,  as  testified  by 
plaintiff  and  other  witnesses,  or  by  exercising  ordi- 
nary care  would  have  so  known,  and  whether  plaintiff, 
before  going  to  work  there,  at  the  time  of  the  accident, 
knew,  or  by  the  exercise  of  ordinary  care  would  have 
known,  the  condition  of  the  place. 

It  is  well  settled  that  it  is  the  duty  of  the  master 
to  exercise  reasonable  care  to  provide  for  his  servants 
a  reasonably  safe  place  in  which  to  work^  and  this  is 
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a  continning  duty.  Am.  &  Eng.  Ency.,  2nd  ed.,  p.  88 ; 
C.  &  E.  HI.  R'd  Co.  V.  Kneirim,  152  HI.  458;  C.  &  A. 
R.  B.  Co,  V.  Eaton,  194  111.  441;  Deering  v.  Barzak, 
227  m.  71. 

In  the  last  case  the  court  say:  **The  duty  of  the 
master  to  use  reasonable  diligence  to  furnish  the  serv- 
ant with  a  reasonably  safe  place  in  which  to  work  is 
one  of  those  primary  and  continuing  obligations  cast 
upon  the  master  by  the  law  which  cannot  be  delegated 
to  another."  The  case  is  similar  to  the  present.  In 
that  case  the  plaintiff,  while  carrying  a  ladle  filled  with 
molten  metal,  fell  by  reason  of  an  obstruction  which 
it  was  claimed  was  placed  in  the  gangway  by  a  fellow- 
servant  of  the  plaintiff.  The  court  say:  *^ If  the  gang- 
way through  which  appellee  would  have  to  pass  on  his 
return  was  obstructed  and  unsafe,  which  was  known, 
or  by  the  exercise  of  reasonable  diligence  would  have 
been  known  to  the  foreman,  in  time  to  have  removed 
the  obstruction  before  the  accident,  and  appellee  was 
ignorant  of  the  unsafe  condition  and  free  from  the  im- 
putation of  contributory  negligence,  appellants  are  not 
absolved  from  their  duty  to  use  reasonable  diligence  to 
restore  the  gangway  to  a  reasonably  safe  condition  be- 
cause it  had  become  unsafe  through  the  agency  of  a 
fellow-servant  of  appellee.'*  Citing  numerous  author- 
ities. 

The  evidence  for  the  plaintiff  in  this  case  is  amply 
sufficient  to  sustain  a  finding  that  the  passageway  be- 
tween the  furnaces  was  obstructed  and  unsafe,  and  that 
the  defendant  knew  this,  or  by  the  exercise  of  reason- 
able care  would  have  known  it  in  time  to  make  it  rea- 
sonably safe,  and  that  the  plaintiff  did  not  know  of 
the  condition  of  the  passage,  and  had  not  equal  oppor- 
tunity with  the  defendant  to  know  of  it. 

We  will  next  consider  the  evidence  bearing  on  the 
alleged  incompetency  of  Scotty,  the  servant  who  fell, 
spilling  the  molten  iron  which  he  was  carrying  on  the 
ground.  The  averment  of  the  declaration  is  that  the 
defendant  negligently  employed  an  incompetent  and 
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careless  servant  and  permitted  him  to  work,  etc.  It 
is  the  duty  of  the  master  to  exercise  reasonable  care 
to  employ  competent  servants  and  such  as  are  lit  for 
the  work  they  are  intended  to  be  employed  in,  and  to 
•discharge  an  incompetent  or  negligent  servant  if  he 
learns  or  has  reason  to  believe  he  is  incompetent  or 
negligent.  Wabash  Ey.  Co.  v.  McDaniels,  107  U.  S. 
454;  Bailey  on  Master's  Liability  for  Injuries  to  Serv- 
ant, p.  47;  Labat  on  Master  &  Servant,  sections  177, 
185.  This  author  says:  ** Incompetency  is  inferable 
where  a  servant  is  addicted  to  vicious  habits,  whic^h 
diminish  his  physical  and  mental  eflSciency  and  render 
him  less  trustworthy ;  the  most  common  kind  of  incom- 
petency under  this  head  being  that  caused  by  intem- 
perance in  the  use  of  intoxicating  liquors."  lb.,  sec. 
185.  The  author  also  says  the  duty  is  a  continuing  one. 
lb.,  sec.  8. 

KroU  testified  that  on  the  day  of  the  accident  Scotty 
was  drunk ;  that  he  could  tell  this  by  the  way  he  carried 
himself;  that  he  had  seen  him  drunk  in  the  foundry 
on  other  days  before  the  accident;  that  four  or  five 
times  he  was  so  drunk  that  he  had  to  quit  work. 
Schultz  testified  that  in  the  morning  of  the  day  of 
the  accident  he  saw  Scotty  in  a  saloon  drinking 
whiskey,  and  that  he  was  drunk  at  the  time  of  the 
accident ;  that  he  had  known  him  a  long  time,  both  at 
Deering's  and  defendant's  place,  and  that  he  was  drunk 
almost  every  day;  that  witness  worked  on  Scotty 's 
bench  one  time  and  found  half  a  dozen  whiskey  bottles 
there;  also,  that  he  was  staggering  from  side  to  side 
when  he  got  his  iron,  at  the  time  of  the  accident. 

Vatek  testified  that  Scotty  was  his  partner,  and  that 
when  he  came  to  work  the  morning  of  the  day  of  the 
accident  he  was  drunk ;  that  he  had  whiskey  with  him 
in  a  beer  bottle,  and  drank  it,  and  that  he  was  drimk 
all  the  time  he  worked  in  the  defendant's  place,  when- 
ever he  had  money;  that  witness  saw  him  when  he 
started  to  catch  iron  at  the  time  of  the  accident,  and 
he  staggered  from  side  to  side. 
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Novak  testified  substantially  as  did  Vatek. 

The  witnesses  for  defendant  testified  in  substance  as 
follows:  McElroy  testified  that  he  never  saw  Scotty 
drunk  in  the  foundry,  and  that  he  was  not  drunk  and 
did  not  stagger  the  day  of  the  accident.  Mair,  the 
labor  foreman,  testified  that  he  knew  there  was  a  man 
there  by  the  name  of  Scotty,  but  he  was  not  acquainted 
with  him;  that  he  was  not  under  him,  and  that  he 
never  saw  him  drunk  in  the  foundry.  On  cross-exam- 
ination he  testified  that  he  had  seen  Scotty  drunk  occa- 
sionally, and  that  he  saw  him  lying  drunk  on  one  of 
the  tracks  alongside  the  foundry;  that  he  did  not  re- 
member ever  having  seen  him  put  out  of  the  shop  in 
an  intoxicated  condition;  that  he  may  have  seen  him 
in  that  condition,  but  did  not  remember  it.  Wolf,  the 
general  foreman,  testified  that  he  had  seen  Scotty  drunk 
around  the  foundry ;  but  to  witness '  knowledge,  he  had 
never  seen  him  drunk  at  work  in  the  foundry. 

The  testimony  of  plaintiff's  witnesses,  who  were 
Scotty 's  fellow- workmen,  one  of  whom  had  known  him 
for  twelve  and  another  for  fourteen  years,  and  all  of 
whom  worked  at  the  foundry  while  he  did,  is,  in  sub- 
stance, that  he  was  an  habitual  drunkard.  Whether 
Scotty  was  incompetent  was  clearly  a  question  for  the 
jury,  as  between  these  witnesses  and  defendant's 
witnesses.  If  Scotty 's  habit  was  as  testified  by  the 
plaintiff's  witnesses,  the  defendant  must  either  have- 
known  this,  or  by  exercising  reasonable  diligence  would 
have  known  it.  Western  Stone  Co.  v.  Whalen,  151  111. 
472;  C.  &  A.  R.  E.  Co.  v.  Sullivan,  63  ib.  293;  111.  Cen.. 
R.  R.  Co.  V.  Smiesni,  104  111.  App.  194 ;  Staunton  Coal 
Co.  V.  Bub,  119  ib.  278. 

Other  authorities  will  be  found  in  the  cases  cited. 

Klofski  testified  that  Scotty  worked  at  a  bench  about 
ninety  feet  from  the  bench  at  which  he  worked;  that 
he  first  saw  him  about  a  week  before  the  accident,  and 
that  he  did  not  know  him  or  anything  about  his  habits. 
Wolf  testified  that  plaintiff  worked  on  the  north  side 
and  Scotty  on  the  south  side  of  the  furnaces,  and  that 
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these  places  of  work  were  about  100  feet  apart,  and 
that  he  could  not  tell  whether  or  n6t  thev,  when  at 
work,  could  see  each  other;  that  there  were  four  heats 
each  day,  and  the  men  worked  together  at  heats.  It 
is  to  be  noted,  however,  that  the  moulders  worked  by 
the  piece,  and  each  one  was  anxious  to  take  his  iron 
from  the  furnaces  as  soon  as  possible,  and  conse- 
quently was  looking  out  for  himself.  The  evidence 
shows  that  the  defendant  had  a  superintendent,  one 
McGill,  who,  McElroy  testified,  was  generally  between 
the  furnaces,  a  general  foreman  and  a  labor  fore- 
man, and  it  was  a  question  for  the  jury  whether  plaint- 
iff knew  of  Scott's  habit  of  intoxication,  or  whether  he 
had  ,or  not  as  good  an  opportimity  as  the  defendant  to 
know  of  it. 

We  find  no  reversible  error  in  the  giving  of  plaint- 
iff's or  the  refusal  of  defendant's  instructions.  The 
court  gave  twenty-six  instructions  for  the  defendant, 
some  of  which  were  much  more  favorable  to  the  de- 
fendant than  it  was  entitled  to,  and  which  should  not 
have  been  given.  In  support  of  its  motion  for  a  new 
trial,  the  defendant  filed  two  affidavits  setting  forth 
that  three  of  the  jurors  had  stated,  two  to  one  of  the 
affiants,  and  one  to  the  other  affiant,  that  the  jury 
arrived  at  their  verdict  in  respect  to  the  damages  by 
each  juror  writing  down  the  sum  he  thought  the  plaint- 
iff was  entitled  to,  then  adding  the  several  sums  to- 
gether and  dividing  the  total  by  twelve.  Had  the 
affidavits  been  made  by  the  jurors  themselves,  they 
would  not  have  been  admissible  to  impeach  their  ver- 
dict, and  much  less  is  mere  hearsay  evidence  of  the 
unsworn  statements  of  jurors  admissible  for  such  pur- 
pose. Phillips  V.  Town  of  Scales  Mound,  195  111.  353, 
364,  and  cases  there  cited. 

The  motion  for  a  new  trial  was  properly  overruled, 
and  the  judgment  will  be  aflSrmed. 

Affirmed. 
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Patrick  H.  Heffron  y«  Concordia  Fire  Insurance  Com- 
pany. 

Gen.  No.  13,586. 

1.  Statute  of  Limitations — when  amended  declaration  sets  up 
new  cause  of  action.  An  amended  declaration  sets  up  a  new  cause 
of  action  where  it  pleads  specially  a  policy  of  insurance,  the  orig- 
inal declaration  consisting  merely  of  the  consolidated  common  counts. 

2.  Supreme  Court — effect  of  decisions  o/,  vnth  respect  to  Appel- 
late Courts.  The  Appellate  Courts  are  conclusively  bound  by  the 
decisions  of  the  Supreme  Court  of  the  state. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1907.     Affirmed.     Opinion  filed  January  27,  1908. 

J.  M.  H.  BuRGETT,  for  appellant. 
Bates,  Harding  &  Atkins,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  of  the  Circuit 
Court  of  nil  capiat  and  for  costs  rendered  against  the 
appellant,  who  was  plaintiff  below.  The  suit  was 
originally  brought  in  -the  Circuit  Court  on  April  4, 
1894,  by  the  appellant  against  the  appellee.  May  10, 
1894,  a  declaration  on  an  account  stated  was  filed. 
Xovember  15,  1898,  a  judgment  for  $5121.67  was  ren- 
dered by  the  Circuit  Court  in  favor  of  the  plaintiff. 
This  court  reversed  the  judgment  on  the  ground  that 
no  recovery  could  be  had  on  the  insurance  contract  in 
question  on  the  declaration  filed,  and  that  a  special 
count  was  necessary.  Concordia  Co.  v.  Heffron,  84 
111.  App.  610. 

January  8, 1900,  the  mandate  of  the  Appellate  Court 
remanding  the  cause  was  filed  in  the  Circuit  Court, 
and  the  next  day  the  cause  was  there  redocketed. 

It  was  dismissed  on  April  23,  1900,  for  want  of  pro- 
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sedition,  but  reinstated  on  the  ground  that  the  dis- 
missal was  in  effect  the  result  solely  of  mistake  or 
misprision  of  the  clerk.  We  do  not  think  it  necessary 
to  discuss  the  propriety  of  this  reinstatement  or  the 
power  of  the  court  to  make  it.  The  bill  of  exceptions 
in  relation  to  it  does  not  show  a  seal  of  the  judge, 
nor  is  there  any  cross-assignment  of  error  on  the  part 
of  the  appellee  raising  the  question.  The  intendments 
are  in  favor  of  the  power  of  the  court,  in  the  absence 
of  error  assigned  and  shown. 

April  7,  1904,  an  amended  declaration  was  filed  in 
said  cause,  containing  three  special  counts  on  a  policy 
of  insurance  for  certain  whiskey  destroyed  by  fire  on 
April  7,.  1893,  which  belonged  to  the  plaintiff  and  was 
insured  by  the  defendant,  and  a  count  on  '*an  account 
stated"  in  the  common  form. 

October  3,  1906,  amended  pleas  were  filed  by  the 
defendant  to  this  amended  declaration.  The  first  was 
the  general  issue;  the  second  was  to  the  first  three 
counts  of  the  declaration,  and  set  up  the  Statute  of 
Limitations  of  five  years;  the  third  was  to  the  same 
counts,  and  was  of  a  limitation  of  twelve  months  con- 
tained in  the  policy  sued  on;  the  fourth  to  the  same 
counts  was  of  the  Statute  of  Limitations  of  ten  years. 

To  the  first  plea  the  plaintiff  filed  a  similiter,  and  to 
the  other  three  general  demurrers. 

On  the  demurrers  being  overruled  on  October  10, 
1906,  the  plaintiff  elected  to  stand  by  them,  and  dis- 
missed the  fourth  count  of  his  declaration.  The  judg- 
ment appealed  from  followed. 

It  is  manifest  in  this  record  that  if  either  of  the 
three  special  pleas  was  good,  the  judgment  should  be 
affirmed.  Therefore  it  is  necessary  only  for  us  to  de- 
cide if  the  demurrer  to  the  fourth  plea  was  properly 
overruled.  This  certainly  does  not  admit  of  serious 
question  in  this  court. 

The  same  history  which  we  have  detailed  as  that  of 
this  case  to  the  present  time,  was  practically  the  his- 
tory of  a  companion  suit  brought  in  the  Circuit  Court 
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by  Heffron  for  the  same  loss  against  the  Eochester 
German  Insurance  Company  on  another  policy  on  the 
property  destroyed.  In  that  case,  as  in  this,  suit 
was  brought  on  April  4,  1894,  and  on  May  11,  1894, 
a  declaration  on  ''an  account  stated '^  was  filed. 
March  4,  1899,  a  judgment  was  entered  for  the  plaint- 
iff by  the  Circuit  Court  for  $3212.85.  The  defendant 
appealed,  and  the  appeal  was  heard  by  the  Branch 
Appellate  Court,  where  the  judgment  was  reversed 
on  the  same  grounds  which  caused  the  reversal  by  this 
court  of  the  judgment  against  the  Concordia  Company. 
Eochester  German  Insurance  Company  v.  Heffron,  89 
HI.  App.  659.  Thereupon  the  cause  was  redocketed 
in  the  Circuit  Court,  and  on  March  10,  1904,  an 
amended  declaration  was  filed  therein,  containing 
special  counts  on  the  policy  of  insurance.  A  plea  of 
non-assumpsit  and  pleas  of  a  limitation  of  twelve 
months  stipulated  in  the  policy  itself,  and  of  the  Stat- 
ute of  Limitation  of  ten  years  were  pleaded  by  the 
defendant.  To  these  special  pleas  general  replications 
traversing  them  were  filed  by  the  plaintiff.  On  the 
trial  the  court  instructed  the  jury  to  find  for  tha  de- 
fendant on  the  ground  that  the  cause  of  action  set 
up  by  the  amended  declaration  was  different  from  the 
causjB  of  action  set  up  in  said  original  declaration,  and 
was  barred  under  the  terms  of  the  policy  sued  on  by 
the  fact  that  more  than  one  year  elapsed  after  the  loss 
by  fire  for  which  plaintiff  sought  to  recover,  before 
said  amended  declaration  was  filed,  and  was  barred 
under  the  Statute  of  Limitations  by  the  fact  that  more 
than  ten  years  elapsed  after  such  loss  before  said 
amended  declaration  was  filed. 

The  plaintiff's  counsel  presented  to  the  Circuit 
Court  at  the  trial  an  afiidavit  and  the  bill  of  excep- 
tions filed  when  the  case  had  been  before  tried,  for 
the  purpose  of  showing  that  the  cause  of  action  for 
which  the  plaintiff  was  seeking  to  recover  under  his 
amended  declaration  was  the  same  as  that  for  which 
plaintiff  originally  intended  to  bring  the  suit;  but  the 
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court  refused  to  consider  such  afiBdavit  or  bill  of  ex- 
ceptions on  the  ground  that  the  cause  of  action  for 
which  plaintiff  originally  intended  the  suit  to  be 
brought  must  be  ascertained  from  the  original  dec- 
laration filed  therein. 

It  will  be  seen  that  at  this  point  in  that  case  there 
was  presented  precisely  the  question  wtiicli  is  pre- 
sented in  the  case  ai  bar^  namely:  Considering  the 
amended  declaration  and  the  original  declaration  by 
themselves,  was  the  plea  of  the  Statute  of  Limitations 
good  to  the  former?  The  plaintiff  certainly  is  in  no 
better  position  in  the  present  ease,  where  he  has  raised 
the  question  by  demurrer  to  the  plea  of  the  statute, 
than  he  was  in  the  Rochester  Company  case,  where  he 
raised  it  by  replication. 

Either  method  is  allowable  doubtless,  but  the  essen- 
tial matter  is  that  the  question  raised  in  each  proceed- 
ing was  whether,  comparing  the  original  declaration 
with  the  amended  declaration,  the  court  was  right  in 
saying  that  the  amended  declaration  stated  a  new 
cause  of  action. 

The  plaintiff  appealed  from  the  judgment  of  the 
Circuit  Court  in  the  ease  of  Heffron  versus  tlie 
Rochester  German  Insurance  Company,  and  this  court 
affirmed  the  judgment,  saying:  *'The  questions  iire- 
sented  are  questions  of  law,  namely— first,  whether 
the  action  is  barred  by  the  provision  in  the  contract 
limiting  the  time  for  bringing  suit  to  twelve  months 
after  tlie  fire;  and,  second,  whether  the  suit  is  barred 
by  the  Statute  of  Limitations,  The  solution  of  both 
these  questions  depends  on  the  question  whether  the 
amended  declaration  states  a  new  cause  of  action." 

On  the  authority  of  Fish  v.  Farwell,  160  IlL  236, 
and  other  cases  decided  by  the  Supreme  Court,  we 
held  that  the  suit  was  barred  by  the  limitation  in  the 
contract  and  by  the  Statute  of  Limitations,  Heffron 
v-  Rochester  German  Insurance  Co.,  119  Jib  App.  566. 
-  We  also  said  in  that  case :  * '  The  court  refused  to 
consider  the  affidavit  or  the  bill  of  exceptions,  and 
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contention.  But  he  says  the  holding  is  not  the  law, 
and  that  the  decisions  of  the  court  are  only  ''evidence 
of  the  law,''  and  in  that  case  '*not  strong  evidence  of 
the  law.'' 

The  decisions  of  the  Supreme  Court  of  Illinois  are 
not  only  strong  but  conclusive  evidence  of  the  law  to 
us. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Dora  Norlin  et  al.  y.  Oustay  Becker. 
Gen.  No.  13,593. 

1.  Negotiable  iNSTHrMENTs — voJiat  establishes  prima  facie  case  in 
action  upon.  A  prima  facie  case  for  a  plaintiff  claiming  the  amount 
of  a  promissory  note  against  Its  signers  is  made  by  the  production  of 
the  note  endorsed  in  blank. 

2.  Negotiable  instruments — "burden  of  proof  to  show  notice  to 
assignee  of  defenses.  If  the  defense  is  made  that  the  note  is,  by  the 
terms  of  a  collateral  agreement,  only  payable  out  of  a  contingent 
particular  fund,  which  has  not  come  into  existence,  the  burden  of 
proof  is  upon  the  defendant  to  show  that  notice  of  the  agreement 
reached  the  plaintlfT  before  he  paid  In  full  for  the  note  the  sum  for 
which  he  bought  it. 

3.  Negotiable  instruments — when  assignee  not  chargeable  with 
defenses.  It  is  not  the  law  that  plaintiff,  in  order  to  recover,  must 
have  had  no  notice  of  any  facts  or  circumstances  which  would  put 
an  ordinarily  prudent  man  on  Inquiry.  Not  even  suspicious  circum- 
stances of  negligence  on  his  part  would  be  sufficient  to  impute  notice 
to  him  unless  they  were  of  such  a  character  as  to  indicate  bad  faith 
on  his  part 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  George  A.  Dupuy,  Judge,  presiding.  Heard  In  this  court  at 
the  March  term,  1907.    Affirmed.    Opinion  filed  January  27,  1908. 

G.  Bernhabd  Anderson  and  A.  S.  Eobebtson^  for 
appellants. 

Atwood,  Pease  &  Loucks,  for  appellee. 
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Mr.  Justice  Bbown  delivered  the  opinion  of  the 
court. 

The  appellee,  Gustav  Becker,  on  November  19,  1906, 
recovered  judgment  in  the  Superior  Court  of  Cook 
county  against  the  appellants,  Dora  Norlin  and  Fred 
Norlin,  for  $521.68  on  a  promissory  note  produced  by 
him  as  holder,  and  which  he  swore  he  bought  for  value 
before  maturity  from  the  payee — one  H.  J.  Samson. 
The  note  was  signed  by  the  appellants,  and  promised 
to  pay  to  the  order  of  said  Samson  $500  three  months 
after  the  date  thereof  (September  16,  1905),  at  the 
office  of  A.  S.  Eobertson  in  Chicago.  It  was  in- 
dorsed in  blank  by  Samson. 

The  judgment  was  rendered  on  the  verdict  of  a  jury 
and  after  a  motion  for  a  new  trial  had  been  overruled 
by  the  court.  The  appellants  appealed  from  the  judg- 
ment to  this  court,  and  argued  here,  under  assign- 
ments of  error  proper  in  form:  (A)  That  the  ver- 
dict and  judgment  are  clearly  against  the  weight  of 
the  evidence;  (B)  that  erroneous  instructions  were 
given  on  behalf  of  the  appellee;  and  (C)  that  the 
court  wrongfully  modified  one  of  appellants'  instruc- 
tions. 

The  matter  on  which  the  appellants  base  their  de- 
fense against  the  prima  facie  case  which  was  made  by 
the  production  in  evidence  by  the  plaintiff  of  the  note 
sued  on  is  this:  Contemporaneously  with  the  execu- 
tion and  delivery  of  the  note  in  question  by  the  Nor- 
lins  to  Samson,  the  following  agreement  was  drawn 
and  delivered  by  Samson  to  Norlin : 

''Chicago,  September  18,  1905. 
This  agreement  made  this  18th  day  of  September, 
1905,  between  Fred  Norlin  and  H.  J.  Samson,  wit- 
nosseth :  that  whereas  the  said  Fred  Norlin  and  Dora 
Norlin,  his  wife,  have  this  day  given  to  the  said  H. 
J.  Samson  their  promissory  note  for  the  sum  of  Five 
Hundred  Dollars  due  December  16,  1905,  and  whereas, 
the  consideration  for  which  said  note  is  given  is  serv- 
ices rendered  by  said  Samson  as  attorney  for  August 
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Schmalgemeier  in  his  lifetime  and  in  the  matter  of  his 
estate,  and  it  is  understood  that  payment  of  said. note 
is  to  be  made  only  out  of  the  proceeds  of  said  estate 
or  out  of  the  proceeds  of  the  estate  of  Charlotte 
Schmalgemeier,  now  therefore  it  is  hereby  agreed  by 
and  between  the  parties  hereto,  that  if  no  funds  of 
said  estate  are  available  when  said  note  becomes  due, 
the  time  of  payment  thereof  shall  be  extended  until 
such  funds  are  available  for  the  payment  of  said  note. 

H.  J.  Samson, 
Fbed  Norlin." 

This  agreement  was  set  up  in  a  special  plea  filed  by 
the  defendants  with  the  averments  that  there  were  as 
yet  no  funds  of  the  estate  of  August  Schmalgemeier 
or  of  Charlotte  Schmalgemeier  available  for  the  pur- 
pose of  paying  said  note;  that  in  consequence  said 
note  was  not  due  and  payable,  and  that  Gustav  Becker, 
the  plaintiff,  when  he  acquired  the  said  note,  did  so 
with  the  knowledge  of  the  existence  and  terms  of  the 
agreement  hereinabove  set  forth,  and  took  said  note 
subject  to  the  terms  and  conditions  of  said  agreement. 

Other  pleas  set  up  the  same  agreement  and  an  agree- 
ment that  Samson  would  not  transfer  the  note  and 
would  not  ask  for  pajonent  until  he  had  used  diligent 
means  to  secure  the  payment  of  the  fees  for  which  the 
note  was  given  from  the  estate  of  the  Sclunalgemeiers, 
and  alleged  that  said  Samson  had  made  no  effort  to 
get  the  fees  from  said  estate  and,  in  differing  forms 
of  words,  that  the  plaintiff,  Becker,  was  not  a  bona 
fide  or  innocent  holder  for  value  before  maturity  of 
the  note  in  question. 

On  the  trial  the  note  was  produced  in  evidence  by 
the  plaintiff,  and  after  the  interest  as  computed*  was 
sworn  to,  the  plaintiff  rested. 

The  agreement  between  Samson  and  Norlin  was 
then  introduced  in  evidence  by  the  defendant,  and  Mr. 
Eobertson,  a  lawyer,  at  whose  office  the  note  was  made 
payable,  testified  that  in  November,  1905,  in  a  conver- 
sation between  himself  and  Mr.  Becker  in  the  presence 
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of  Samson,  he  showed  Mr.  Becker  the  agreement.  He 
testified  also  that  at  that  time  this  conversation  oc- 
curred between  himself,  Becker  and  Samson: 

*'I  said,  *Mr.  Becker,  have  you  bought  that  note!' 
He  said,  *I  paid  some  money  on  it.'  I  said,  *How 
much?'  He  replied,  'Fifty  Dollars.'  I  said  to  him, 
'If  you  have  bought  that  note  and  paid  any  money 
on  it,  you  had  no  business  to  do  it.  The  note  was  not 
Mr.  Samson's  to  sell  and  he  had  no  right  to  sell  it. 
Now  if  you  have  paid  any  money,  don't  pay  any  more; 
if  you  do,  you  will  do  it  at  your  own  risk, '  Mr.  Sam- 
son interrupted  and  said,  'Mr.  Becker  has  bought  that 
note  and  he  has  paid  all  of  it,  he  has  paid  for  the  note. ' 
I  think  that  is  the  language  he  used.  Mr.  Becker, 
upon  asking  further  questions,  refused  to  say  any- 
thing more  about  it."  Mr.  Eobertson  also  testified 
that  he  knew  the  condition  of  the  Schmalgemeier  es- 
tates, and  that  there  were  no  funds  of  the  estates 
available  to  pay  the  note.  He  admitted,  however,  on 
cross-examination  that  Mr.  and  Mrs.  Norlin,  the  ap- 
pellants, had  received  from  said  estates  a  certain  note 
and  trust  deed  for  $3,500,  which  the  testimony  tended 
to  show  were  valuable,  but  not  salable  on  account  of 
pending  litigation  concerning  the  title  to  the  property 
covered  by  the  trust  deed. 

Fred  Norlin,  the  only  other  witness  for  the  defend- 
ants (except  one  who  was  called  to  impeach  by  general 
reputation  the  veracity  of  Samson),  swore  that  Mr. 
Samson  introduced  Mr.  Becker  to  him  in  the  fall  of 
1905,  as  a  man  who  had  bought  his  note,  and  that  after- 
ward a  conversation  occurred  between  Becker  and  him- 
self in  which  he  said  to  Becker:  "You  don't  look 
foolish  enough  to  pay  $500  without  knowing  what  you 
are  going  to  get.  I  know  that  you  have  not,  and  that 
you  have  been  to  my  lawyer,  and  he  told  you  about 
this  agreement  and  showed  it  to  you,"  whereupon  Mr. 
Becker  said:  "Well,  I  had  already  paid  some  money 
down  that  time,"  to  which  Norlin  replied:  "You 
should  not  pay  any  more." 
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Mr.  Becker,  being  called  in  his  own  behalf,  denied 
ever  having  said  or  implied  that  he  had  only  paid  a 
portion  of  the  consideration  given  by  him  for  the  note 
before  hearing  of  the  agreement,  and  testified  in  effect 
that  he  bought  and  paid  in  full  for  the  note  without 
notice  of  the  agreement  or  of  any  infirmity  in  Sam- 
son's title  to  it.  Samson  corroborated  him  in  these 
statements. 

There  was  submitted  to  the  jury  for  their  special 
finding  the  question: 

**At  the  time  this  suit  was  brought  were  there  funds 
from  the  estates  of  the  Schmalgemeiers,  or  either  of 
them,  available  to  the  defendants!*'  With  their  gen- 
eral verdict  in  favor  of  the  plaintiff  they  returned  as 
their  answer  to  this  question  the  special  finding,  No. 

The  plaintiff  asked  the  court  for  a  peremptory  in- 
struction in  his  favor,  which  was  denied,  and  in  this 
and  in  instructing  the  jury  the  court  proceeded  on  the 
defendants'  theory  of  the  law  in  relation  to  notice  to 
the  plaintiff  of  a  defense  to  the  note  before  the  pay- 
ment for  it  by  him  was  completed,  giving  to  the  jury 
at  the  request  of  the  defendants  the  following  instruc- 
tion: 

**The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  collateral  agreement  in  evi- 
dence was  made  at  the  time  of  the  signing  of  the  note 
in  question,  and  that  the  plaintiff  had  notice  of  said 
agreement  before  he  completed  the  purchase  and  pay- 
ment for  said  note,  then  as  to  the  amount  of  money 
unpaid  at  the  time  plaintiff  received  said  notice,  he  is 
in  the  position  of  H.  J.  Samson,  the  original  payee 
in  said  note,  and  cannot  recover  as  to  such  money  un- 
less they  also  believe  from  the  evidence  that  said  Sam- 
son could  recover  if  he  were  now  the  plaintiff  in  this 
case." 

In  so  ruling  we  have  no  doubt  the  court  was  right. 
Dresser  v.  Missouri  etc.  Construction  Co.,  93  U.  S. 
92. 

The  court  also  ruled  in  effect  by  its  instructions 
that  the  agreement  introduced  in  evidence  made  the 
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note  payable  out  of  a  special  fund,  so  far  as  Samson 
and  the  defendants  were  concerned,  and  as  a  corroUary 
that  if  the  jury  should  find  (as  by  their  answer  to  the 
special  interrogatory  they  did  find)  that  the  defendants 
had  no  such  fund  in  their  hands,  Samson  could  not 
have  recovered  from  them  in  this  suit. 

These  rulings  in  favor  of  the  defendants  were  cor- 
rect, and  went  as  far  as  they  could  properly  ask.  It 
was  then  for  the  jury  to  decide  whether  the'  defendants 
did  have  such  a  fund  in  their  hands,  and  whether,  if 
they  did  not,  the  plaintiff,  Becker,  had  received  notice 
of  the  agreement  before  paying  in  full  the  considera- 
tion for  which  he  asserted  he  bought  the  note. 

We  see  no  objections  to  the  instructions  under  which, 
these  questions  were  left  to  them.     As  to  the  first, 
their  finding  was  of  at  least  doubtful  correctness  un- 
der the  evidence,  but  it  was  in  favor  of  defendants' 
contention,  and  cannot  be  complained  of  by  them. 

The  answer  to  the  second  question  was  in  the  nega- 
tive, and  therefore  disposed  of  the  case  adversely  to 
the  defendants.  The  burden  of  proof  was  undoubtedly 
on  the  defendants  to  show  that  notice  of  the  agree- 
ment reached  the  plaintiff  before  he  paid  in  full  for 
the  note  the  sum  for  which  he  bought  it. 

In  default  of  the  defendants  sustaining  that  burden, 
the  plaintiff  was  entitled  to  recover  its  full  amount. 
Production  of  the  note  carries  with  it  a  prima  facie 
presumption  that  the  plaintiff  was  a  bona  fide  holder 
for  value  before  maturity.  Counsel  argue,  in  comment- 
ing on  the  instructions,  that  to  entitle  the  plaintiff  to 
recover,  the  jury  must  find  that  he  had  no  notice  of  any 
facts  or  circumstances  which  would  put  an  ordinarily 
prudent  man  on  inquiry.  This  is  not  the  law.  Not 
even  suspicious  circumstances  of  negligence  on  his 
part  would  be  sufficient  to  impute  notice  to  him  unless 
they  were  of  such  a  character  as  to  indicate  bad  faith 
on  his  part.  Comstock  v.  Hannah,  76  111.  530 ;  Shreeves 
V.  Allen,  79  HI.  553;  Merritt  v.  Boyden,  191  111.  136; 
Gray  v.  Goode,  72  111.  App.  504. 
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There  was  nothing  unreasonable  under  the  evidence 
in  the  verdict  in  this  cause,  and  the  judgment  based 
thereon  is  affirmed. 

Affirmed. 


Louis  LiTingston  y.  Charles  Blind,  Administrator. 
Gen.  No.  13,596. 

1.  Negligence — wTiai  tends  to  aJiow,  in  driving  Moagon,  Held, 
that  the  evidence  in  this  case  tended  to  show  that  the  driver  of  a 
wagon  was  guilty  of  negligence,  and  that  such  negligence  was  the 
proximate  cause  of  the  injury  complained  of. 

2.  Ne(jlige.\ce — when  question  of  imputed,  for  jury.  Held,  that 
it  was  for  the  Jury  to  determine  whether  the  parents  of  the  plaint- 
iff's Intestate  were  guilty  of  contributory  negligence  in  allowing 
such  intestate,  a  child  of  five  years,  to  cross  a  city  street  in  the 
dark,  accompanied  by  no  person  other  than  another  child  of  the  age 
of  about  nine  years. 

3.  N::cLiGE>xE — rohat  evidence  toith  respect  to,  competent.  Held, 
that  evidence  which  shows  the  surrounding  circumstances  is  com- 
petent upon  the  question  of  negligence,  notwithstanding  the  same 
might  have  been  made  the  basis  of  an  independent  claim  of  right 
for  recovery. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  county;  the  Hon.  Axel  Ciiytraus, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1907. 
Affirmed.    Opinion  filed  January  27,  1908. 

Statement  by  the  Court.  This  is  an  appeal  from 
a  judgment  of  the  Superior  Court  of  Cook  county  for 
$2,500  in  favor  of  appellee,  plaintiff  below,  against 
the  appellant,  defendant  below.  The  judgment  was 
rendered  on  the  verdict  of  a  jury  in  an  action  brought 
against  the  defendant  for  causing  the  death  of  the 
plaintiff's  intestate  by  negligence.  The  declaration 
was  in  two  counts.  The  first  alleged  that  on  December 
3, 1903,  the  defendant  owned  and  operated,  by  his  serv- 
ants, a  \r  agon  and  horses ;  that  said  servant  was  driv- 
ing the  wagon  on  Canal  street  at  or  near  the  intersec- 
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tion  of  Twenty-fifth  place  on  that  date,  while  the 
plaintiff's  intestate,  a  child  five  years  old,  was  running 
across  Canal  street ;  that  the  defendant,  by  his  servant, 
negligently  operated  said  team  in  failing  to  control 
said  horses  with  a  tight  rein,  knowing  that  the  child 
was  in  front  of  the  team,  or  about  to  cross  in  front  of 
said  team,  and  that  said  driver  carelessly  ran  into  the 
plaintiff's  intestate,  so  that  he  was  thrown  to  the 
ground,  and  the  wagon  ran  over  him,  inflicting  injuries 
from  which  he  died  on  December  5,  1903. 

The  second  count  says  that  the  defendant  failed  in 
his  duty  to  use,  by  his  servant,  care  in  the  control  and 
management  of  the  wagon  and  team,  *'and  on  the  con- 
trary negligently  and  carelessly  operated  said  team  by 
his  said  servant,  to  wit,  failed  to  stop  the  said  horses 
when  he  saw  the  peril  of  the  plaintiff's  intestate,  which 
he  could  have  done  had  he  been  in  the  exercise  of 
proper  care  and  diligence,  so  that  the  wagon  would 
not  have  run  over  the  plaintiff's  intestate." 

Both  counts  allege  that  the  accident  happened  while 
the  plaintiff's  intestate  was  **in  the  exercise  of  such 
care  and  caution  for  his  own  safety  as  could  be  rea- 
sonrMy  expected  of  a  boy  of  his  age  and  intelligence." 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  after  the  plaintiff's  evidence  had  been 
heard,  a  motion  was  made  by  the  defendant  for  a 
peremptory  instruction,  which  was  denied.  Separate 
motions  were  also  made  for  an  instruction  that  the 
plaintiff  had  failed  to  make  out  a  case  under  each  of 
the  counts  of  the  declaration,  which  were  also  denied. 
At  the  conclusion  of  all  the  evidence  these  motions 
were  all  renewed  and  were  all  again  denied.  After 
the  verdict  a  motion  for  a  new  trial  and  a  motion  in 
arrest  of  judgment  were  made  by  the  defendant  and 
were  overruled,  whereupon  the  judgment  and  this  ap- 
peal followed. 

In  this  court  the  assignments  of  error  and  argument 
of  the  defendant  attack  the  judgment  on  the  ground 
that  the  verdict  on  which  it  is  based  is  clearly  against 
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the  weight  of  the  evidence,  in  that  the  proof  taken 
together  shows  no  negligence  on  the  part  of  the  de- 
fendant or  his  servant,  and  that  it  does  show  negli- 
gence on  the  part  of  the  father  of  the  appellee,  who  is 
the  plaintiff  and  beneficiary  under  the  judgment, 
which,  if  it  was  not  the  sole  cause,  was  at  least  a  ma- 
terially contributing  cause  of  the  accident. 

Complaint  is  also  made  of  the  admission,  over  de- 
fendant's objections  and  exceptions,  of  improper  evi- 
dence offered  on  the  part  of  the  plaintiff. 

HoRTON,  Brown  &  Miller,  for  appellant. 

J.  A.  Bloomingston,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the 
court. 

All  human  tribunals  are  fallible,  and  it  may  be  that 
the  jury  in  this  case  came  to  a  wrong  conclusion  from 
the  evidence  heard  by  them.  But  we  know  of  no  rea- 
son why  greater  certainty  would  inhere  in  a  different 
decision  by  us  if  we  should  make  it. 

Despite  the  argument  of  the  appellant  to  the  con- 
trary, it  seems  as  clear  to  us  as  it  did  to  the  jury,  that 
the  evidence  shows  the  death  of  the  five  y^ar  old  boy — 
who  was  plaintiff's  son — to  have  been  the  result  of 
his  being  run  down,  knocked  over  and  injured  by  the 
horses  and  wagon  of  the  defendant,  driven  by  his 
employe  and  agent,  while  he,  the  boy,  with  a  companion 
nine  and  a  half  years  old,  was  with  the  permission  and 
indeed  by  the  direction  of  his  father  crossing  Canal 
street  at  its  intersection  with  Twenty-fifth  place, 
shortly  after  dark  on  a  winter  evening. 

It  is  equally  clear  to  us,  and  doubtless  was  to  the 
jury,  that  the  conduct  of  defendant's  servant  if  negli- 
gent or  careless,  was  not  wilfully  or  wantonly  so,  and 
that  the  accident  was  and  is  a  cause  of  regret  aiid  grief 
on  his  part. 

What  is  not  clear  from  the  evidence  are  the  ques- 
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tions  which,  as  best  they  might,  under  proper  instruc- 
tions from  the  court,  the  jury  were  left  to  solve. 

First.  Was  there  negligence  on  the  part  of  the 
driver  in  managing  his  horses  and  heavy  wagon  t 

Second.  Was  the  act  of  the  boy's  parents,  or  either 
of  them,  in  allowing  or  sending  him  across  a  city  street 
after  dark,  contributory  iiegligencet  It  is  practically 
conceded  that  the  child  himself  was  too  young  to  be 
guilty  of  such  negligence  in  his  own  person. 

These  questions  were  submitted  to  the  jury  under 
instructions  which  fairly  stated  the  law  on  the  defend- 
ant's theory  of  the  facts,  and  by  their  verdict  they 
showed  that  they  answered  the  first  question  in  the 
affirmative  and  the  second  in  the  negative. 

As  to  the  first,  there  was  evidence  tending  to  prove 
that  the  wagon  was  driven  at  a  trot  and  did  not 
slacken  its  speed  at  this  intersection  until  the  boy  was 
struck,  that  the  driver  did  not  call  out  until  after  that 
occurrence,  and,  more  important  perhaps  than  any- 
thing else,  that  the  driver  was  looking  backward  and 
not  forward  just  before  and  at  the  time  of  the  accident. 
His  attention,  it  is  said,  was  given  to  boys  on  the  back 
of  the  wagon,  apparently  ''stealing  a  ride,'*  whom  he 
was  ordering  away.  Between  this  testimony  and  that 
which  contradicted  it,  the  jury  made  a  choice  and  have 
found  the  driver  guilty  of  negligence.  We  do  not  feel 
justified  in  saying  their  finding  was  clearly  and  mani- 
festly against  thfe  evidence. 

As  to  the  contributory  negligence  of  the  parents, 
that  also  was  a  question  for  the  jury,  unless  we  can, 
as  we  are  called  on  by  defendant's  counsel  to  do,  as- 
sert that  as  a  matter  of  law,  permitting  this  very  young 
child  to  go  across  a  city  street  after  dark,  accompanied 
only  by  a  companion  between  nine  and  ten  years  old, 
was  negligence  materially  contributing  to  the  injury. 
We  might  have  more  doiibt  about  this  were  it  a  ques- 
tion of  first  impression  with  us.  But  apart  from  the 
general  proposition  that  has  been  decided  by  the  Su- 
preme Court,  that  the  question  of  contributory  negli- 
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gence  of  the  parents  of  infants  who  are  injured  is  for 
the  jury  (Chicago  &  Alton  E.  E.  Co.  v.  Logue,  158  HL 
621;  True  v.  Woda,  201  111.  315),  the  Supreme  Court 
has  said  that  the  fact  that  a  child  of  very  tender  years 
had  with  him  one  not  much  older  than  the  deceased's 
companion  in  this  case,  relieves  the  parents  from  the 
imputation  of  negligence  contributing  to  his  being  run 
down  and  killed  on  a  railroad  crossing.  Chicago  & 
Alton  E.  E.  Co.  v.  Becker,  84  111.  483.  We  therefore 
must  decline  to  interfere  with  the  finding  of  the  jury 
on  this  question  also. 

Complaint  is  made  that  evidence  was  improperly 
admitted  that  the  wagon  had  no  lights  on  it.  This  was 
not  error.  The  pleadings  did  not  allege  that  there 
were  no  lights  on  the  wagon,  it  is  true,  but,  on  the 
other  hand,  the  absence  of  lights  was  not  relied  on  as 
entitling  the  plaintiff  to  recover.  The  instructions 
were  such  as  plainly  to  preclude  the  idea  that  the  jury 
could  find  for  the  plaintiff  on  that  ground.  No  ordi- 
nance requiring  lights  was  offered  or  alluded  to.  The 
presence  or  absence  of  lights  on  the  wagon  was  one  of 
the  surrounding  circumstances  and  conditions  which 
could  not  be  more  properly  kept  from  the  jury  than 
could  the  size  and  shape  of  the  wagon  or  the  nature 
of  the  locality. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 


Eyerett  House  et  al.  t.  Louis  Sehnadlg. 
Gen.  No.  13,600. 

1.  Bankbuptct — appropriate  judgment  upon  BustainAng  plea  o/ 
discharge,  A  plea  of  discharge  in  bankruptcy  is  a  plea  in  bar.  and 
generally,  if  sustained  by  the  proof,  entitles  the  defendant  to  a  Judg- 
ment nil  capiat, 

2.  Bankeuptcy— HiK  v.  Harding,  116  III.  92,  distinguished  from 
the  present  case.    It  is  only  in  exceptional  cases  that  a  Judgment 
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against  the  defendant,  after  a  discharge  in  bankruptcy,  should  be 
entered  with  a  perpetual  stay  of  execution.  The  present  case,  which 
was  a  trial  de  novo  before  the  Circuit  Court,  on  an  appeal  from  a 
Justice  of  the  peace  rendered  less  than  four  months  before  the  defend- 
ant filed  his  petition  in  bankruptcy,  is  not  such  a  case. 

3.  Suretyship — when  surety  upon  bond  released  by  prindpaVs 
discharge  in  bankruptcy,  Bemble:  That  a  surety  upon  a  bond  given 
upon  an  appeal  from  the  judgment  of  a  Justice  of  the  peace  is  not 
liable  on  the  bond  where  the  petition  in  bankruptcy  has  been  filed 
within  four  months  after  the  Judgment  by  the  Justice  and  the  trial 
de  novo  resulted  in  a  Judgment  for  the  defendant  on  the  ground  of  a 
discharge  on  said  petition.  The  question,  howerer,  is  not  inyolyed  in 
this  appeal. 

Action  coDunenced  before  Justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  Geobge  A.  Cabpenteb, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1907. 
Affirmed.    Opinion  filed  January  27,  1908. 

Statement  by  the  Court.  Everett  House  and  Will- 
iam E.  House,  the  appellants  herein,  on  May  5,  1906, 
began  a  suit  against  Louis  Schnadig,  the  appellee 
herein,  before  a  justice  of  the  peace  in  CHiicago,  for  a 
demand  not  exceeding  $200.  The  summons  in  said  suit 
was  served  on  the  said  Schnadig  on  May  8,  1906.  It 
was  called  for  trial  before  the  justice  on  May  11, 1906, 
and  continued  from  time  to  time  until  May  21,  1906. 
On  that  day  judgment  was  rendered  against  the  de- 
fendant Schnadig  for  $81.50  and  costs. 

May  28, 1906,  an  execution  was  issued  by  the  justice 
and  delivered  to  a  constable,  but  on  May  31st  an  ap- 
peal to  the  Circuit  Court  was  taken  by  Schnadig,  who 
filed  with  the  justice  an  appeal  bond  with  one  Emma 
Leroux  as  surety  thereon  in  the  sum  of  $175,  with 
this  condition:  **Said  Louis  Schnadig  shall  prosecute 
his  appeal  with  effect  and  pay  whatever  judgment 
may  be  rendered  against  him  by  the  Circuit  Court 
upon  the  trial  of  said  appeal,  or  by  consent,  or  in  case 
the  appeal  is  dismissed  or  in  case  the  matter  in  con- 
troversy is  settled  between  the  parties  to  the  suit 
without  a  trial  by  the  court  appealed  to,  will  pay  the 
judgment  rendered  against  him  by  said  justice  and  all 
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costs  occasioned  by  said  appeal,  then  the  above  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and 
effect/' 

On  the  eighth  day  of  June,  1906,  Schnadig  filed  a 
voluntary  petition  in  bankruptcy  in  the  District  Court 
of  the  United  States  for  the  Northern  District  of  Illi- 
nois, Eastern  Division.  On  October  5,  1906,  he  ob- 
tained an  injunction  or  restraining  order  in  the  Dis- 
trict Court  fobidding  the  plaintiffs  from  proceeding 
in  any  manner  with  the  cause  pending  in  the  Circuit 
Court  of  Cook  county.  December  3,  1906,  the  defend- 
ant obtained  a  discharge  in  the  bankruptcy  proceed- 
ings before  mentioned,  discharging  him  from  all  his 
debts  in  accordance  with  the  laws  of  the  United  States 
pertaining  to  bankruptcy,  among  which  debts  so  dis- 
charged was  that  of  the  plaintiffs  herein. 

December  24,  1906,  the  plaintiffs  on  petition  filed 
by  them  in  the  said  District  Court  of  the  United 
States  obtained  an  order  from  said  court  modifying 
the  restraining  order  of  October  5,  1906,  so  as  to  allow 
the  plaintiffs  herein  to  proceed  to  judgment,  but  per- 
petually restraining  the  said  plaintiffs  from  taking 
out  execution  against  the  defendant  on  said  judgment 
**so  that  the  plaintiffs  herein  might  assert  their  rights 
against  the  surety  on  the  appeal  bond." 

The  plaintiffs  then  proceeded  and  proved  their  claim 
before  the  Circuit  Court.  The  defendant  offered  in 
evidence  a  certified  copy  of  his  discharge  in  bank- 
ruptcy. The  plaintiffs  thereupon  moved  for  a  judg- 
ment against  the  defendant  for  the  sum  of  $81.50  and 
costs,  with  a  perpetual  stay  of  execution.  The  defend- 
ant made  a  counter  motion  for  a  judgment  against  the 
plaintiffs.  The  court  denied  the  motion  of  the  plaint- 
iffs and  allowed  that  of  the  defendant,  entering  a  judg- 
ment of  nil  capiat  and  for  costs  against  the  plaintiffs. 

The  bill  of  exceptions  recites  that  ''The  court  found 
that  at  the  time  the  suit  was  started  there  was  due  to 
the  plaintiffs  from  the  defendant  the  sum  of  $81.50, 
but  that  the  same  has  been  discharged  by  bankruptcy/* 
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A  motion  for  a  new  trial  was  made  by  the  plaintiffs 
and  overruled  by  the  court.  The  plaintiffs  then  ap- 
pealed to  this  court,  raising  here  by  their  assignments 
of  error  and  argument  the  single  question :  Ought  the 
court  below  to  have  complied  with  their  request  for  a 
judgment  in  their  favor,  coupled  with  a  perpetual  stay 
of  execution? 

MusGRAVB,  Vboman  &  Lbb,  for  appellants. 

Benjamin  Samuels,  for  appellee. 

Mr.  Justice  Bbown  delivered  the  opinion  of  the 
court. 

If  the  question  raised  in  this  appeal  as  before 
stated,  is  to  be  answered  on  logical  grounds,  with- 
out reference  to  ulterior  results  or  to  the  authority 
of  cited  cases,  it  would  seem  that  there- cannot  be  much 
difficulty  in  its  solution. 

The  National  Bankruptcy  Act  in  its  first  section  ex- 
pressly provides  that  the  word  ''discharge"  as  used 
in  the  act  ''shall  mean  the  release  of  a  bankrupt  from 
all  of  his  debts  which  are  provable  in  bankruptcy,  ex- 
cept such  as  are  excepted  by  this  Act.''  Section  17 
of  the  act  provides  that  "A  discharge  in  bankruptcy 
shall  release  a  bankrupt  from  all  his  provable  debts," 
with  certain  exceptions  not  relevant  in  this  case.  A 
discharge  in  bankruptcy  must  be  pleaded,  but  where 
it  is  pleaded  it  is  in  bar,  and  a  good  plea  in  bar  sus- 
tained by  proof  naturally  entitles  the  defendant  to  a 
judgment  of  nil  capiat.  It  is  true  that  "a  debt  dis- 
charged is  not  a  debt  paid,"  and  consistently  with  that 
idea  it  is  the  law  that  a  moral  consideration  remains 
after  the  "discharge"  or  "release"  that  will  support 
a  new  promise  to  pay.  It  has  therefore  sometimes 
been  loosely  said  that  "the  discharge  goes  only  to  the 
remedy." 

But  while  it  requires  no  precedent  or  argument  to 
show  that  a  discharged  bankrupt  ought  in  conscience 
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to  see  to  it  that  if  he  afterwards  becomes  able,  his 
former  creditors  should  be  reimbursed  for  their  losses 
by  his  bankruptcy,  it  cannot  be  called  a  precise  use  of 
words  to  say  that  a  debt  remains  legally  in  existence 
from  which  the  debtor  is  ** discharged"  and  *' re- 
leased.'' It  would  seem  more  proper  to  say  '*It  is 
due  in  conscience,  although  discharged  in  law/'  And 
it  is  not  in  the  forum  of  conscience  but  of  law  that 
the  question  must  be  decided,  whether,  in  the  face  of 
the  discharge  pleaded  and  without  evidence  of  a  new 
promise,  a  judgment  at  law  can  be  rendered  against 
the  defendant.  That  logically  it  cannot,  would  seem 
plain,  and  that  this  is  the  law  in  the  absence  of  peculiar 
circumstances  has  certainly  been  stated  in  Illinois  by 
this  court  and  by  the  Supreme  Court.  Friedman  v. 
Verchofskj",  105  111.  App.  414;  Leseure  v.  Weaver,  108 
HI.  App.  616;  Phelps  v.  Curts,  80  111.  109. 

Counsel  in  effect  say  that  the  statements  to  this  ef- 
fect in  these  cases  are  obiter  dicta,  but  they  express 
at  all  events,  very  plainly,  the  thought  of  the  judges 
writing  the  opinions.  Indeed,  there  can  be  no  serious 
denial  of  the  proposition  without  declaring  inconsist- 
ent with  correct  procedure  the  constant  practice  of  the 
courts  of  Illinois.  When  a  discharge  is  pleaded  and 
sustained,  the  judgment  is  denied.  If  it  is  not  sus- 
tained in  the  opinion  of  the  lower  court,  and  the  re- 
viewing court  holds  that  it  was  so  sustained,  the  lat- 
ter tribunal  reverses  and  wipes  out  the  judgment  that 
has  been  given.  If  the  Supreme  Court  of  the  state 
is  adjudged  by  the  Supreme  Court  of  the  United 
States  mistaken  in  upholding  lower  courts  in  sustain- 
ing such  a  judgment,  the  judgment  is  finally  reversed 
and  vacated  in  accordance  with  the  decision  of  the  Fed- 
eral Supreme  Court.  The  objection  of  the  defendant 
is  not  in  these  cases  limited  to  the  issuance  of  an 
execution,  but  to  the  judgment  itself,  and  if  the  objec- 
tion is  sustained,  his  rights  are  in  accordance  there- 
with. 

It  is  plain  indeed  from  their  argument  that  what- 
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ever  plaintiffs  may  think  of  their  general  right  to  a 
judgment  without  execution  against  the  defendant, 
they  would  not  have  insisted  on  it  except  for  the 
ulterior  purpose  of  bringing  about  a  breach  of  the 
condition  in  the  bond  filed  with  the  justice  on  the  ap- 
peal to  the  Circuit  Court,  and  thus  holding  the  surety 
on  that  bond  for  the  amount  of  the  judgment.  Why 
in  reason  should  the  court  depart  from  what  would 
otherwise  be  considered  its  plain  duty  in  order  to  bring 
about  this  result? 

The  judgment  before  the  justice  was  obtained  within 
four  months  and  indeed  within  three  weeks  of  the  fil- 
ing of  the  petition  in  bankruptcy  by  the  defendant. 

By  the  express  terms  of  section  67f  of  the  Bank- 
ruptcy Act  (which  has  been  held  in  this  district  and  by 
the  great  weight  of  authority  elsewhere  to  apply  to 
both  voluntary  and  involuntary  bankruptcies)  the  judg- 
ment, as  well  as  any  execution  and  levy  under  it,  was 
rendered  null  and  void  by  the  adjudication  in  bank- 
ruptcy. 

The  undertaking  of  Emma  Leroux,  the  surety  in  the 
bond  which  was  given  on  the  appeal,  was  not  to  pay 
the  debt,  or  see  that  the  debt  was  paid ;  it  was  to  pay 
whatever  judgment  should  be  rendered  against  the  de- 
fendant in  a  trial  de  novOy  or,  if  there  were  no  such 
trial,  to  pay  the  judgment  of  the  justice.  A  surety's 
liability  is  not  to  be  enlarged  by  construction;  it  is 
strictly  limited  to  the  express  undertaking.  There  was 
a  trial  de  novo;  the  defendant  had  come  into  a  new 
defense  since  the  plaintiffs'  judgment  before  the  jus- 
tice, and  he  presented  that  defense  to  the  Circuit  Court. 
Why  should  the  Circuit  Court  depart  from  that  which 
it  must  be  conceded  would  be,  except  for  the  liability 
of  this  bondsman,  its  natural,  proper  and  usual  method 
of  procedure,  in  order  to  fasten  a  liability  on  the 
bondsman  f 

Counsel  for  plaintiffs  suggest,  and  counsel  for  de- 
fendant repudiate,  the  theory  that  the  debtor  took  the 
appeal  and  the  bondsman  executed  the  bond  for  the 
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purpose  of  tying  up  the  creditor  until  a  petition  in 
bankruptcy  could  be  filed.  Assume,  however,  that  this 
is  true — ^where  is  the  moral  obliquity?  The  judgment 
would  have  been  rendered  void,  and  the  execution  and 
levy  with  it,  by  the  bankruptcy  proceedings.  Why 
should  not  the  expense  and  annoyance  of  the  execu- 
tion and  the  levy  be  prevented,  for  the  nonce,  while 
the  bankruptcy  petition  was  being  prepared? 

For  the  reasons  which  we  have  indicated  it  seems 
to  us  that  logically  the  action  of  the  Circuit  Court  in 
refusing  to  render  a  judgment  against  the  defendant 
is  justified. 

The  appellants,  however,  insist  that  the  Branch  Ap- 
pellate Court  of  this  District  and  the  Supreme  Court 
of  this  state  have  spoken  on  this  question  and  given 
a  different  answer,  and  cite  and  quote  at  length  from 
Flack  V.  Moore,  117  HI.  App.  551,  and  Hill  v.  Harding, 
116  111.  92,  and  130  U.  S.  699,  to  establish  their  conten- 
tion. 

The  opinion  in  Flack  v.  Moore  is,  of  course,  only  au- 
thority for  us  in  the  case  in  which  it  was  rendered, 
and  the  same  may  be  said  of  a  dictum  by  Judge  Windes 
of  this  court  in  Elder  v.  Prussing,  101  111.  App,  655, 
which  is  quoted  in  the  argument  filed  for  appellants. 
However,  this  is  not  material,  for  the  law  as  laid  down 
in  Hill  V.  Harding,  116  HI.  92,  is  of  course  absolutely 
binding  on  us.  If  we  could  not,  as  we  think,  clearly 
distinguish  the  situation  in  that  case  from  the  one  at 
bar,  in  a  manner  which  shows  the  opinion  in  the  former 
inapplicable  to  the  latter,  we  should  be  obliged  to  re- 
verse the  judgment  here  complained  of.  We  are  not 
at  liberty  to  heed  the  suggestion  of  counsel  for  appel- 
lee that  the  case  of  Hill  v.  Harding  has  not  announced 
the  law  correctly.  It  is  conclusive  evidence  of  the  law 
to  us. 

But  if  Hill  V.  Harding  can  be  properly  distinguished 
from  the  case  at  bar,  it  cannot  be  held  applicable,  and 
in  that  case  the  citations  from  the  Appellate  Court, 
even  if  they  were  binding  on  us,  would  fail  of  rele- 
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vancy  herein,  for  the  same  distinction  can  be  f onnd  in 
them  as  in  Hill  v.  Harding.  In  that  case  an  attach- 
ment had  been  made  of  the  defendant's  goods  more 
than  four  months  before  the  bankruptcy  petition  had 
been  filed  by  him.  The  lien  in  favor  of  the  attaching 
creditor  would  therefore  have  been  valid  as  against 
the  other  creditors  and  the  assignee  in  bankruptcy  of 
the  defendant.  A  bond  to  release  the  attachment  un- 
der the  statute  had  been  given.  By  this  the  security  of 
the  bond  had  been  substituted  for  what  would  have 
been  the  valid  lien  of  the  attachment.  By  pleading 
the  discharge  in  bankruptcy,  the  defendant  sought  to 
destroy  the  substituted  security  which  had  already 
superseded,  by  f  orce'of  the  statute,  the  valid  lien  which 
was  good  against  the  bankruptcy  proceedings.  This 
the  Supreme  Court  of  Illinois  refused  him  permission 
to  do,  directing  the  court  below  to  enter  a  judgment 
against  the  bankrupt  with  a  stay  of  execution,  with 
the  evident  purpose  'of  protecting  what  were  plain 
equities  of  the  attaching  creditor  both  under  the  state 
and  the  federal  law.  Hill  v.  Harding,  116  111.  92;  107 
U.  S.  631.  The  Supreme  Court  of  the  United  States 
said,  not  that  there  was  anything  in  the  Bankrupt  Law 
which  compelled  such  a  course,  but  that  there  was 
nothing  in  the  law  which  forbade  it,  and  therefore  no 
right  on  its  part  to  interfere  with  the  judgment  ren- 
dered by  the  Illinois  Court,  although  in  other  jurisdic- 
tions the  question  had  been  decided  differently.  BAH 
v.  Harding,  107  U.  S.  631;  130  U.  S.  699. 

We  do  not  think  that  this  case  justifies  the  claim 
of  the  appellants  here;  and  if  it  is  not  applicable, 
neither  are  the  cases  cited  from  the  Appellate  Court. 

The  cases  from  other  jurisdictions  which  are  cited 
by  the  appellants  as  favoring  their  contention  can  be 
still  more  easily  distinguished,  we  think,  while  there 
are  many  such,  as  is  conceded  by  appellants'  counsel, 
which  hold  to  the  contrary  view.  Such  also  is  the  doc- 
trine of  a  dictum  of  Chief  Justice  Waite  in  Wolf  v. 
Stix,  99  U.  S.  1. 
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Section  16a  of  the  Bankrupt  Act — that  the  liability 
of  a  surety  for  a  bankrupt  shall  not  be  altered  by  the 
discharge  of  such  bankrupt — does  not  seem  to  us  to 
have  any  application  here,  because,  so  far  as  the  lia- 
bility of  the  surety  is  •in  question  here,  the  dispute  is 
upon  what  that  liability  was.  It  was  not  altered  by 
the  action  of  the  court  in  rendering  judgment  against 
the  plaintiffs.  The  contention  of  the  appellee  is,  in 
the  language  of  Chief  Justice  Waite  in  Wol?  v.  Stix 
(supra)  y  **the  act  has  not  happened  on  which  the  lia- 
bility of  the  surety  was  made  to  depend. '^ 

The  statement  is  made  by  the  appellants'  coimsel  in 
their  argument,  that  *'When  the  defendant  obtains  a 
discharge  in  bankruptcy  after  filing  an  appeal  bond, 
such  as  the  one  in  this  case,  and  pleads  his  discharge 
in  bar  of  further  proceedings  in  the  State  Court,  he 
has  not  'prosecuted  his  appeal  with  effect.'  "  It  is 
not  necessary  for  us  to  pass  on  the  soundness  of  this 
position.  It  is  manifest,  however,  that  if  it  be  sound, 
the  liability  of  the  sureties  does  not  depend  on  the  ac- 
tion of  the  court  in  this  suit. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Edwin  S.  Hartwell  Lumber  Company  y.  John  Bork,  Jr. 
Gen.  No.  13,605. 

Evidence — competency  of  offers  of  compromise.  It  Is  error  to 
permit  evidence  which  tends  to  show  that  one  of  the  parties  to  the 
cause  sought  or  may  have  sought  to  settle  the  litigation  in  question, 
and  error  in  this  respect  is  aggravated  by  the  fact  that  argument  is 
made  to  the  Jury  predicated  upon  such  supposed  efforts  at  com- 
promise. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Robebt  W.  Wbiqht,  Judge,  presid- 
ing. Heard  in  this  court  at  the  March  term*  1907.  Reversed  and 
remanded.     Opinion  filed  January  27,  1908. 
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Lackneb,  Butz  &  Melubb  and  W.  Qt.  Shockey,  for 
appellant. 

Brandt  &  Hoffmann,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the 
eonrt. 

It  is  with  reluctance  that  we  disturb  the  judgment 
in  this  cause,  based  as  it  is  on  the  verdict  of  a  jury- 
on  conflicting  testimony.  After  a  careful  considera- 
tion and  analysis  of  that  testimony  we  are  of  the  opin- 
ion that  the  jury  were  the  proper  judges  of  the  ques- 
tions involved  in  it,  and  that  we  are  not  called  on  to 
set  aside  the  verdict  that  was  rendered  on  the  ground 
urged  by  the  appellant's  counsel,  that  it  was  clearly 
and  manifestly  against  the  weight  of  the  evidence. 

Consideration  of  the  three  offered  instructions,  the 
refusal  of  which  is  complained  of  in  the  argument,  has 
convinced  us  that  the  first  two  (numbered  sixth  and 
seventh)  were  objectionable,  and  the  third  (numbered 
tenth),  if  not  objectionable  was  fully  covered  by  at 
least  one  other  instruction,  which  was  given. 

It  is  an  error  of  the  trial  judge  in  his  rulings  on 
the  admission  of  evidence,  connected  with  the  argu- 
ment and  comments  of  counsel  to  the  jury  thereafter 
on  the  testimony  admitted  under  that  ruling,  that 
places  on  us  the  obligation,  as  we  think,  to  send  back 
this  close  case,  ali*eady  twice  tried,  for  another  ex- 
amination, from  which  this  improper  and,  as  we  deem 
it,  dangerous  factor  shall  be  eliminated.  Other  al- 
leged errors  in  rulings  on  evidence  are  complained  of 
by  appellant,  but  we  find  nothing  reversible  or  indeed 
objectionable  in  any  rulings  except  in  that  to  be  here- 
inafter stated.  Nor  should  we  perhaps  regard  even 
that  error  (although  we  hold  it  to  be  apparent)  suf- 
ficient by  itself  to  reverse  the  judgment,  were  it  not 
that  it  was  accentuated  and  emphasized  and  its  danger 
and  possible  effect  in  warping  the  judgment  of  the 
jury  increased,  by  the  argument  founded  on  it  which 
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counsel  in  his  zeal  permitted  himself  improperly,  as 
we  think,  to  urge  upon  them. 

The  nature  of  these  coupled  errors  in  the  conduct  of 
the  trial  is  such  that  it  is  not  necessary  for  us,  in  this 
opinion,  to  state  even  the  pleadings  and  the  facts  in- 
volved in  the  litigation.  It  is,  moreover,  our  policy 
when  sending  back  a  cause  like  this  for  a  new  trial,  to 
treat  of  the  facts  as  lightly  as  possible. 

It  is  sufficient  to  say  that  the  cause  was  a  suit  for 
a  personal  injury  suffered  by  the  appellee,  the  plaintiff 
below,  while  he  was  in  the  employ  of  the  appellant,  the 
defendant  below.  A  sharply  and  closely  contested 
question,  which  was  relevant  and  material  in  the  con- 
troversy, was  whether  a  certain  order  was  given  to  the 
plaintiff  by  another  employe  of  the  defendant,  who  was 
foreman  over  the  plaintiff.  This  foreman  ^s  name  was 
Nemode.  He  denied  giving  the  order  in  question.  The 
plaintiff  asserted  that  he  did  give  it.  There  was  con- 
flicting and  contradictory  testimony  from  others  about 
it.  The  case  was  twice  tried,  as  we  have  said.  At  the 
second  trial,  on  cross-examination  of  Nemode,  he  was 
asked  this  question  by  plaintiff's  counsel: 

**Q.  Did  you  while  the  trial'*  (referring  to  the  first 
trial  of  the  cause  two  years  or  more  before)  '*was  in 
progress,  call  on  Mr.  Bork,  this  plaintiff  here,  at  his 
house  Saturday  morning  pending  that  trial,  and  try 
to  talk  the  case  over  with  him  and*  try  and  get  him 
to  settle  the  case  with  the  company?" 

An  objection  was  interposed  by  the  counsel  for  de- 
fendant, but  overruled  by  the  court. 
The  answer  was,  *'Yes,  sir,  I  did." 

The  examination  then  proceeded  thus: 

**Q.    Who  sent  you  there  t 
Defendant's  Counsel:    Same  objection. 
Objection  overruled  and  exception. 
A.    No  oiie  sent  me  there. 
Q.    What  did  you  go  there  fort 
A.    I  went  there  out  of  sympathy  for  the  boy. 
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Q.  Out  of  sympathy  for  the  boyt  A.  Yes  sir,  I 
did. 

Q.  You  sympathized  with  him  so  much  that  you 
went  there  and  tried  to  get  him  to  settle  the  case  for 
a  small  sum  with  the  Hartwell  Company,  did  youT 

Objection  by  defendant's  counsel;  objection  sus- 
tained. 

Q.  Weren't  you  sent  there  by  the  Hartwell  Lumber 
Company! 

Objection  by  defendant's  counsel. 

The  Court :  Objection  sustained.  He  said  he  wasn't 
sent  there  at  all. 

Plaintiff's  Counsel:  Q.  Did  any  one  ask  you  to  go 
there  t    A.    No,  sir. 

Defendant's  Counsel:    I  object  to  that. 

The  Court :  Objection  sustained.  He  says  he  wasn't 
sent  there. 

The  Witness :    I  said,  no  sir. 

•         ••  ••••• 

Q.    Now,  Mr.  Nemode  you  have  taken  a  great  inter- 
est in  this  case,  haven't  you,  from  the  beginiungt 
A.    Why— 
Q.    Answer  yes  or  no.    A.    Yes." 

Counsel  for  plaintiff  say  in  their  argument  in  this 
court,  as  to  this  testimony :  '  *  Any  interest  which  a  wit- 
ness may  have  taken  in  a  case  such  as  hunting  up  wit- 
nesses for  a  party  or  in  any  way  interesting  himself 
on  behalf  of  a  party,  is  competent  to  be  shown  as  bear- 
ing on  his  bias  and  feeling  in  the  case.  It  is  very  im- 
portant testimony  bearing  on  the  credibility  of  the 
witness.  It  is  perfectly  elementary  that  it  was  com- 
petent to  ask  Nemode  the  ^question  complained  of,  or 
any  other  question  showing  that  he  had  interested  him- 
self in  the  case.  No  sum  was  suggested  as  having  been 
offered  or  mentioned  by  Nemode.  It  was  confined  to 
the  fact  that  he  had  interested  himself  in  that  way  in 
the  case,  and  the  evidence  was  on  elementary  princi- 
ples clearly  competent." 

It  is  quite  obvious  that  this  is  not  a  complete  state- 
ment of  the  purport  or  effect  of  the  testimony  admitted 
over  objection. 
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It  was  not  *' hunting  up  witnesses''  by  Nemode  which 
counsel  thus  got  before  the  jury.  It  was  a  proposition 
of  settlement  made  or  suggested  by  a  person  who  was 
accused  of  being,  by  his  original  interference,  respon- 
sible for  the  defendant's  alleged  liability.  It  was  a 
proposition  or  suggestion  not  accepted  but  made  by  an 
employe  of  the  defendant.  It  was  implied  in  the  sub- 
sequent questions  that  were  ruled  out,  that  the  plaint- 
iff's counsel  imputed  the  suggestion  to  the  defendant 
itself.  So  viewed,  it  would  serve  in  argument  as  an 
admission  of  liability  on  the  part  of  the  defendant  and 
of  a  consciousness  of  responsibility  for  that  liability 
on  the  part  of  the  witness. 

But  for  neither  of  these  purposes  should  a  sugges- 
tion of  settlement  not  accepted,  made  by  either  witness 
or  defendant,  have  been  used. 

Public  policy  is  against  allowing  proofs  of  attempts 
to  settle  law  suits  out  of  court,  because  it  discourages 
such  attempts  by  raising  the  danger  of  their  being 
used  as  admissions  of  liability. 

Lord  Mansfield  is  quoted  in  Rice  on  Evidence,  sec. 
243,  as  saying:  *'It  must  be  permitted  to  all  men  to 
buy  their  peace  without  prejudice  to  them  should  the 
offer  not  succeed,  such  offers  being  made  to  stop  litiga- 
tion without  regard  to  whether  anything  is  due  or  not. 
That  no  advantage  shall  be  taken  of  offers  made  by 
way  of  compromise,  and  that  a  party  may  with  im- 
punity attempt  to  buy  his  peace,  are  well  established 
rules  of  law."  The  quotation  is  not  identified  by  cita- 
tion. It,  however,  undoubtedly  expresses  the  law,  and 
Mr.  Justice  Dibell  of  the  Appellate  Court  of  the  Sec- 
ond District,  in  Gehm  v.  The  People,  87  111.  App.  158, 
quotes  it  with  this  judicious  remark:  **A  mere  unac- 
cepted offer  to  pay  a  sum  in  compromise  of  a  suit  or 
claim  is  not  admissible  in  evidence  against  a  party  on 
grounds  of  public  policy.  An  innocent  person  has  a 
right  to  buy  his  peace  and  thus  avoid  suit.  If  such 
offer  could  afterwards  be  given  in  evidence  against 
the  party  making  it  and  used  as  a  tacit  admission  of 
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liability,  no  attempt  to  compromise  a  suit  would  ever 
be  made.^^ 

Judge  Pleasants  said  in  Rollins  v.  Duffy,  18  HI.  App. 
398,  of  testimony  of  an  offered  settlement,  which  in 
that  case,  however,  was  introduced  by  the  person  mak- 
ing it.  *'The  door  ought  always  to  be  closed  so  far 
as  possible  against  such  evidence/^ 

For  all  this,  inasmuch  as  the  witness  in  this  case 
disclaimed  having  made  overtures  of  settlement  ex- 
cept on  his  own  initiative,  and,  as  counsel  suggest,  did 
not  mention  any  sum  as  considered  or  spoken  of,  we 
might,  as  we  have  before  indicated,  have  been  able  to 
overlook  the  error  of  admitting  this  evidence  had  the 
coimsel  for  the  plaintiff  been  content  with  it  as  given, 
and  not  insisted  upon  it  or  tried  to  use  it  otherwise 
than  as  showing  that  the  witness  felt  an  interest  in 
the  law  suit. 

But  any  possible  doubt  as  to  the  intent  with  which 
the  questions  were  asked,  and  the  effect  desired  by  the 
answers,  was  removed  by  the  argument  addressed  by 
counsel  to  the  jury  founded  on  them. 

Counsel  for  plaintiff  said  to  the  jury:  **We  have 
Nemode  sneaking  over  to  Bork's  house  while  the  other 
trial  was  in  progress,  trying  to  get  him  to  settle  that 
case  without  the  intervention  of  his  lawyers,  and  he 
says  nobody  sent  him.  He  went  of  his  own  accord. 
Do  you  believe  itt  Who  sent  himt  Of  course,  some- 
body sent  him.    Who  sent  himt 

Counsel  for  Defendant :  I  object  to  that  last  state- 
ment. 

Counsel  for  Plaintiff:  I  say  that  it  is  a  perfectly 
fair  statement.  Mr.  Nemode  having  no  interest  in  this 
case,  couldnH  go  there  unless  somebody  sent  him. 

Counsel  for  Defendant:  The  testimony  is  that  he 
wasn't  sent  there. 

Counsel  for  Plaintiff:  He  said  so.  He  lied  when  he 
said  it. 

Counsel  for  Defendant :    I  object  to  that  remark. 
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The  Court:  The  objection  is  sustained  to  that  re- 
mark. 

Counsel  for  Plaintiff:  I  think  Mr.  Nemode  never 
went  there  of  his  own  accord. 

Counsel  for  Defendant:  I  object  to  that  as  abso- 
lutely opposed  to  all  the  evidence. 

The  Court :  He  has  a  right  to  argue  any  reasonable 
inference  to  be  drawn  from  the  evidence.  Whether 
that  is  reasonable  or  not  is  for  the  jury." 

To  this  ruling  of  the  court  counsel  for  defendant  ex- 
cepted. 

In  our  opinion  the  inference  suggested  was  not  for 
the  jury.  The  inference  sought  to  be  drawn  was  that 
defendant  had  sent  the  witness  to  suggest  settlement. 
The  only  possible  relevancy  of  this  inference  would  be 
that  it  might  lead  to  the  farther  one  that  the  defendant 
admitted  his  liability.  But  this  is  precisely  what  such 
overtures  for  settlement  are  held  not  to  do.  They  are 
excluded  from  proof  because  they  would  have  a  ten- 
dency in  fact  to  lead  the  jury  to  believe  them  to  indi- 
cate what  in  law  they  are  not  held  to  be  evidence  of. 

Counsel  for  plaintiff  then  went  on:  **I  have  the 
right  to  say  to  you  that  a  man  who  had  no  interest 
in  this  case  never  went  up  there  to  Bork's  place  with- 
out somebody  sending  him  and  egging  him  into  it.'' 
And  again — **This  boy  has  been  persecuted  by  this 
concern  straight  down  from  the  time  of  the  last  trial, 
and  you  see  the  evidence  of  it.'' 

Counsel  for  defendant  objected  to  this  statement, 
and  on  the  objection  being  overruled,  excepted. 

Again  counsel  for  plaintiff  said:  **Then  when  the 
trial  was  on,  in  here  comes  this  Nemode,  working  for 
the  defendant  in  their  employ  as  he  testified,  and  he 
takes  a  whack  at  him.    They  did  not  succeed." 

We  cannot  tell  what  effect  this  testimony  and  this 
line  of  argument  on  that  testimony,  had  upon  the  minds 
of  the  jury  when  they  came  to  consider  in  this  close 
case  the  sharply  conflicting  evidence  which  bore  on 
the  alleged  liability  of  the  defendant  and  the  alleged 
responsibility  of  the  plaintiff  therefor. 
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For  the  errors  indicated  therefore,  in  admitting  this 
testimony  and  in  allowing  the  comments  that  were 
made  thereon,  we  reverse  the  judgment  and  remand 
the  cause  for  another  trial. 

Reversed  and  remanded. 


Chieago  Crayon  Company  y.  J.  Warren  Pease. 
Gen.  No.  13,637. 

1.  Gabni8Hmi:nt — wltat  cannot  te  recLched  ty.  Stock  In  a  corpo- 
ration, where  the  certificate  haa  issued,  cannot  be  reached  by  gar- 
nishment 

2.  CoBFOBATioNS — What  caunot  affect  stock  purchase.  The  pur- 
chase of  corporate  stock  in  good  faith  consummated  through  an 
agent  of  the  supposed  and  record  owner  is  not  affected  by  the  fact 
that  such  agent  upon  learning  of  an  adverse  claim  of  ownership 
retained  the  proceeds  of  the  check  given  in  payment  for  such  stock. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Citables  M,  Walker,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1907.  Affirmed.  Opinion 
filed  January  28,  1908. 

Statement  by  the  Court.  The  bill  in  this  case  al- 
leged that  June  11,  1903,  one  Hamell  was  the  owner 
of  fifteen  shares  of  the  capital  stock  of  the  defendant 
corporation,  and  that  on  said  day  the  defendant  issued 
to  him  a  certificate  therefor;  that  November  8,  1904, 
Hamell  assigned  the  same  in  blank  and  sold  and  deliv- 
ered said  shares  and  certificate  to  complainant;  that 
defendant  refused  to  permit  the  transfer  of  said  cer- 
tificate to  be  registered  or  to  issue  to  complainant  a 
new  certificate,  and  prayed  that  the  defendant  be  de- 
creed to  permit  the  registry  of  such  transfer  and,  to 
issue  to  him  a  new  certificate.  The  answer  of  the 
defendant  admits  that  Hamell  was  the  owner  of  said 
fifteen  shares  June  11,  1903,  and  alleges  that  March 
1, 1904,  four  of  said  shares  were  levied  on,  **  under  and 
by  virtue  of  a  writ  of  attachment  and  execution  order 
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of  sale,''  issued  by  a  justice  of  the  peace  in  a  suit 
pending  before  him,  wherein  A.  D.  Gash  was  plaintiff 
and  said  Hamell  defendant;  that  the  said  four  shares 
were  sold  at  constable's  sale  to  Gash,  to  whom  defend- 
ant issued  a  certificate;  that  May  1,  1904,  the  sheriff 
of  Cook  county,  *'by  virtue  of  a  writ  of  attachment, 
levied  upon  the  other  eleven  shares  of  said  capital 
stock,"  which  writ  of  attachment  was  issued  out  of 
the  County  Court  in  a  suit  in  which  the  defendant 
company,  for  the  use  of  one  Lyon,  was  plaintiff  and 
Hamell  was  defendant ;  that  July  1,  1904,  said  sheriff, 
''under  and  by  virtue  of  an  execution  and  order  of 
sale  issued  in  said  cause,  levied  upon  and  sold  said 
eleven  shares,?'  to  one  Witherell,  and  the  defendant 
issued  to  Witherell  a  new  certificate  for  said  shares. 
To  the  answer  complainant  filed  a  replication. 

The  return  of  the  constable  on  the  attachment  writ 
issued  by  the  justice  was  that  he  *' summoned  the  Chi- 
cago Crayon  Co.  as  Garnishee  herein,  by  leaving  a  copy 
of  the  writ  with  Lee  Skinner,  Secretary  of  said  Com- 
pany, and  tendered  him  $1.10  and  mileage." 

Tli3  justice's  transcript  shows  a  judgment  in  favor 
of  the  plaintiff  against  the  defendant  for  $100  and 
costs,  '^in  rem/'  and  further  states  that  ** garnishee 
answers  that  it  has  four  shares  of  stock  on  hand,  the 
property  of  and  belonging  to  defendant,  and  court  ren- 
ders judgment  vs.  garnishee  on  answer  and  court  orders 
shares  of  stock  in  hands  of  Garnishee  sold  to  satisfy 
above  judgment  in  rem  vs.  defendant."  Upon  an  exe- 
cution issued  on  this  judgment,  said  four  shares  of 
stock  were  sold  at  constable's  sale. 
.  The  return  of  the  sheriff  on  the  writ  of  attachment 
issued  out  of  the  County  Court  is  as  follows:  ''The 
within  named  defendant  not  found  and  no  property  of 
within  named  defendant  found  in  my  county  on  which 
to  levy  this  writ,  served  this  writ  on  the  within  named 
Chicago  Crayon  Company,  a  corporation,  as  garnishee, 
by  delivering  a  copy  thereof  to  Lee  Skinner,  Secre- 
tary." 
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The  plaintiflF  filed  in  said  cause  in  the  County  Court 
to  said  Crayon  Company,  as  garnishee,  three  interroga- 
tories. The  first,  whether  said  garnishee  had  any 
goods,  chattels,  moneys,  choses  in  action,  credits,  or 
effects  of  said  Hamell  in  its  possession;  the  second, 
whether  said  company  was  indebted  to  Hamell;  the 
third,  whether  said  Hamell  had  any  stock  in  said  cor- 
poration. To  the  first  interrogatory  the  garnishee  an- 
swered that  defendant  had  eleven  shares  of  the  capital 
stock  of  said  corporation;  to  the  second,  that  it  was 
not  indebted  to  Hamell ;  to  the  third  it  made  the  same 
answer  as  to  the  first.  No  issue  was  taken  on  the 
answer  of  the  garnishee. 

The  court  entered  judgment  in  favor  of  the  plaintiff 
against  the  defendant  for  $745,  damages  and  costs, 
and  also  judgment  against  the  garnishee  as  follows: 
"that  the  defendant  for  use  of  the  plaintiff  have  and 
recover  of  and  from  the  garnishee,  Chicago  Crayon 
Company,  a  corporation,  the  said  sum  of  seven  hundred 
and  forty-five  dollars,  to  be  satisfied  out  of  the  sale  of 
said  eleven  shares  of  the  capital  stock  of  garnishee 
owned  by  said  A.  L.  Hamell.^*  The  judgment  order 
further  directs  the  garnishee  to  make  and  deliver  to 
the  sheriff  a  certificate  for  said  eleven  shares  of  stock, 
**to  the  end  that  said  sheriff  may  levy  the  special  exe- 
cution to  be  issued  herein  on  said  stock,  that  the  same 
may  be  sold  to  satisfy  said  damages,"  and  further 
orders  that  plaintiff  have  execution  against  said  eleven 
shares  of  stock.  Upon  an  execution  issued  on  this 
judgment  said  eleven  shares  of  stock  were  sold  at 
sheriff's  sale  to  Witherell. 

The  decree  orders  that  defendant  issue  a  new  cer- 
tificate for  said  fifteen  shares  of  stock  to  complainant, 
and  the  defendant  appealed. 

A.  D.  Gash,  for  appellant. 

William  E.  Clotes,  for  appellee. 
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Mr.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court. 

The  answer  sets  np  as  a  defense  to  the  bill  that  four 
of  Hamell's  shares  of  the  capital  stock. of  defendant 
were  levied  on  by  a  constable  under  a  writ  of  attach- 
ment and  afterwards  sold,  and  that  the  remaining 
eleven  shares  were  levied  on  by  the  sheriff,  under 
a  writ  of  attachment,  and  sold.  These  allegations  are 
not  sustained  by  the  proofs.  There  was  no  attempt  in 
either  case  to  levy  on  or  seize  any  shares  of  stock 
under  the  writ  of  attachment. 

The  respective  returns  of  the  constable  and  the 
sheriff  on  the  writ  of  attachment  issued  to  each  show 
that  no  attachment  of  the  shares  of  Hamell  was  made 
or  intended  under  either  writ,  for  each  return  states 
only  that  the  Crayon  Company  was  summoned  as  gar- 
nishee. In  each  case  appellant  here  answered  as  gar- 
nishee; the  subsequent  proceedings  in  each  case  are 
based  on  the  answer  of  the  garnishee  and  are,  in  the 
main,  such  proceedings  as  may  be  had  under  section 
20  of  the  Garnishment  Act,  and  not  such  as  are  proper 
where  property  is  seized  on  an  attachment  writ. 

The  proceeding  in  each  case  must  be  regarded  as  a 
garnishment  proceeding,  and  the  question  presented 
is,  whether  the  interest  of  a  stockholder  in  an  Illinois 
corporation,  where  a  certificate  for  his  stock  has  been 
issued  and  delivered  to  the  stockholder,  can  be  reached 
by  that  proceeding.  By  that  proceeding  a  creditor 
may  reach  debts  owing  to  his  debtor  from  the  gar- 
nishee, or  lands,  tenements,  goods,  chattels,  moneys, 
choses  in  action,  credits,  effects  or  estate  of  the  debtor 
in  the  possession,  custody  or  charge  of  the  garnishee. 
We  think  that  stock  cannot,  where  the  certificate  has 
been  issued,  be  reached  by  garnishment  proceedings, 
and  this  view  is  supported  by  the  great  weight  of 
authority. 

^'The  process  of  garnishment  is  proper  only  where 
a  debt  is  due  from  a  third  person  to  the  defendant 
debtor.    It  is  not  a  proper  remedy  for  reaching  shares 
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of  stock  owned  by  the  debtor.  The  corporation  owes 
the  stockholder  no  debt,  and  by  no  fiction  of  law  can 
it  be  held  to  be  a  debtor  of  the  defendant  debtor.  Con- 
sequently, where  the  sheriff  levies  an  attachment,  not 
according  to  procedure  governing  attachments,  but  ac-' 
cording  to  the  procedure  of  garnishment,  the  whole 
proceeding  is  void,  and  a  subsequent  transfer  of  the 
stock  by  the  defendant  debtor  is  valid.*'  Cook  on  Cor- 
porations, 5th  ed.,  491.  See,  also,  14  Amer.  &  En. 
Encyc.  of  Law,  2nd  ed.,  796;  Clark  &  Marshall  on 
Corp'ns.,  1149 ;  2  Wade  on  Attachment,  sec.  408;  Plant- 
ers &  Mer.  Bank  v.  Leavens,  4  Ala.  753;  Foster  v. 
Potter,  37  Mo.  526;  Boss  v.  Boss,  25  Ga.  297;  Mooar 
V.  Walker,  46  Iowa  164;  Netter  v.  Board  of  Trade,  12 
m.  App.  607. 

In  111.  Anglo-Amer.  Storage  Battery  Co.  v.  Long, 
41  HI.  App.  333,  where  no  certificate  for  the  stock  had 
been  issued,  it  was  held  that  shares  of  stock  might 
be  reached  by  garnishment  against  the  corporation. 
But  in  such  case  the  stockholder  has  a  right  of  action 
against  the  corporation,  either  in  equity  for  specific 
performance,  or  in  assumpsit  to  recover  the  value  of 
the  shares  at  the  time  their  issue  is  demanded  and  re- 
fused. 1  Cook  on  Stockholders,  sec.  74;  Birmingham 
Bank  v.  Eoden,  97  Ala.  404. 

The  proofs  show  that  appellee  purchased  said  shares 
from  Scanlan,  the  agent  of  Hamell,  at  the  price  of 
$1,200,  and  paid  for  the  same  by  his  check  to  the  order 
of  Scanlan  for  said  sum,  dated  November  28,  1904; 
that  the  same  was  paid  through  the  clearing  house 
November  30,  1904;  that  appellee  purchased  and  paid 
for  said  shares  in  good  faith,  without  any  notice  of 
any  adverse  claim  to  the  same;  that  it  was  not  until 
he  had  so  paid  for  said  shares  that  he  learned  from 
appellant  of  the  claim  that  Hamell's  shares  had  been 
sold;  that  he  then  notified  Scanlan  of  said  claim  and 
asked  Scanlan  to  protect  him.  The  sale  was  completed 
when  the  check  was  delivered,  and  the  fact  that  Scan- 
lan, on  learning  of  the  claim  that  Hamell  was  not  the 
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owner  of.  the  shares  when  they  were  sold  to  appellee, 
retained  the  proceeds  of  the  check,  cannot  affect  ap- 
pellee's right  as  against  appellant. 

Finding  no  error  in  the  record,  the  decree  will  be 
affirmed. 

Affirmed. 


Marshall  E.  Sampsell,  Beceiyer,  t.  Edwin  F.  Wllkie. 
OeB.  No.  13,645. 

CoNTBiBXTTOBT  iTEGUOENCE — Moliot  constituteB^  08  matter  of  law. 
It  is  contributory  negligence^  as  a  matter  of  law»  for  a  teamster 
to  drive  upon  a  street  car  track  between  street  Intersections,  know- 
ing that  a  car  is  coming  towards  him  on  such  track,  and  that  a 
collision  will  occur  unless  the  car  is  stopped. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Ck>ok  county;  the  Hon.  Ben  M.  Smith,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Ck>urt  at  the  March  term,  1907. 
Reversed  with  finding  of  facta.    Opinion  filed  January  28,  1908. 

John  a.  Bose  and  Albebt  M.  Cboss^  for  appellant; 
W.  W.  GuRLEY,  of  counsel. 

James  L.  Btntjm  and  Chables  C.  Spenceb,  for  ap- 
pellee. 

"Mr.  PsEsroiNa  Jxtbtiob  Baeeb  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  by  the  defendant  from  a  judg- 
ment for  $1,000,  recovered  by  the  plaintiff  in  an  action 
on  the  case  for  personal  injuries. 

Appellant,  as  receiver,  operated  a  double  track  elec- 
tric street  railway  in  Grand  avenue,  an  east  and  west 
street,  from  which  Ada  street  runs  north  but  not 
south. 

Plaintiff  was  the  driver  of  a  two- wheeled  covered 
mail  cart,  and  was  driving  west  in  Grand  avenue  with 


Chicago — First  Districiv-A.  D.  1908.    519 

Sampsell  v.  Wilkie. 

the  wheels  of  his  cart  astride  the  north  rail  of  the 
west-bound  tjack.  He  turned  out  to  the  south  to  pass 
a  loaded  wagon  or  truck  which  had  stopped  in  front 
of  his  cart,  and  his  cart  was  struck  by  a  car  running 
east  on  the  south  track,  and  in  such  collision  he  sus- 
tained the  injuries  for  which  the  recovery  was  had. 

Plaintiff  testified  upon  the  trial  that  there  was  a 
pile  of  lumber  in  Grand  avenue  a  short  distance  east 
of  Ada  street,  extending  from  the  north  curb  nearly 
to  the  north  rail  of  the  north  track;  that  the  south 
wheel  of  his  cart  was  about  midway  between  the  rails 
of  the  north  track,  and  that  the  wagon  was  directly 
in  front  of  his  cart ;  that  the  distance  between  the  rails 
was  four  feet  eight  inches,  and  the  clearance  between 
the  two  tracks  the  same;  that  he  turned  out  to  the 
southwest  to  pass  the  wagon  and  the  wheel  of  his  cart 
had  just  about  cleared  the  wagon  when  he  first  saw 
the  car  approaching;  that  he  slapped  the  horse  with 
the  lines,  but  the  horse  went  slowly  because  there 
were  loose  cobblestones  between  the  rails,  ''he  traveled 
slowly,  carefully  picking  his  way  across  these  tracks"; 
that  the  cart  was  almost  across  the  tracks  when  the 
car  struck  it;  that  the  car  was  100  to  125  feet  away 
when  he  first  saw  it;  that  he  was  familiar  with  the 
condition  of  the  street  and  knew  that  electric  cars 
ran  every  five  or  six  minutes,  and  knew  their  ordi- 
nary rate  of  speed  between  street  crossings;  that  he 
stood  upon  a  platform  or  step  at  the  rear  of  his  cart 
which  was  about  a  foot  above  the  ground;  that  ''the 
front  part  of  the  wagon  is  glass,  but  there  are  doors 
that  swing  open,  and  that  day  it  was  open.  Q.  There 
was  nothing  to  obstruct  your  view  then!  A.  Nothing 
but  the  truck";  that  the  distance  between  the  south 
wheel  of  the  truck  and  the  north  rail  of  the  south 
track  was  about  seven  feet;  that  he  first  saw  the  car 
just  as  his  horse  was  about  to  go  on  the  track  on 
which  the  car  was  coming.  "Q.  It  was  just  about  to 
go  on  the  track  when  you  saw  the  car  coming  from 
the  west,  about  a  hundred  feet  from  you?    A  Yes, 
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sir.  Q.  You  knew  then  that  if  the  motomian  did  not 
slow  up  that  car,  the  probability  was  tjiat  it  would 
strike  your  wagon  t  A.  Yes,  sir.  Q.  Your  wagon  was 
on  two  wheels,  was  it  notf  A.  Yes,  sir.  Q.  That 
would  turn  around  just  like  on  a  pivot  t  A.  It  was 
swung  that  way.  Yes,  sir.  Q.  Had  the  horse  gotten 
on  to  the  south  track  when  you  first  saw  the  car,  or 
just  getting  ready  to  go  on!  A.  Just  ready  to  go  on. 
Q.  Just  ready  to  go  on,  yes?  A.  I  misunderstood 
your  question.  The  wagon  was  just  ready  to  go  on, 
the  horse  was  already  on  the  track.  Q.  The  wheels 
hadn't  yet  gotten  on  the  track?    A.  No,  sir.'' 

We  know  of  no  case  in  which  it  has  been  held  not  to 
be  contributory  negligence  for  a  teamster  to  drive  upon 
a  street  car  track  between  street  intersections,  know- 
ing that  a  car  is  coming  towards  him  on  such  track 
and  that  a  collision  will  occur  unless  the  car  is  stopped. 
That  such  conduct  amounts  to  and  constitutes  contrib- 
utory negligence  on  the  part  of  the  teamster  was  hold 
in  Chicago  Union  Trac.  Co.  v.  Jacobson,  217  111.  404, 
and  C.  C.  Ry.  Co,  v.  Strampel,  110  111.  App.  482. 
When  the  plaintiff  drove  upon  the  track,  he  knew  that 
a  car,  then  a  hundred  feet  or  more  away,  was  coming 
toward  him,  and  testified  that  he  knew  that  if  the 
motorman  did  not  slow  up  the  car,  the  probability  was 
that  it  would  strike  his  cart,  and  yet  he  made  no 
attempt  to  turn  back  or  turn  away  from  the  track. 

The  plaintiff  was,  according  to  his  own  testimony, 
clearly  guilty  of  contributory  negligence,  and  the  judg- 
ment will  therefore  be  reversed  with  a  finding  of  facts. 

Reversed. 


Chicago  Union   Traction   Company  v.  Bridget   Fitz- 
gerald, Administratrix. 

Gen.  No.  13,656. 

1.  Variance — uhat  does  not  constitute.  In  an  action  for  pen- 
sonal  Injuries,  an  allegation  in  the  declaration  that  the  defendant 
traction  company  permitted  a  hole  to  remain  "within  the  rails"  of 
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the  south  track,  is  not  an  averment  that  such  hole  was  within  or 
between  the  flanges,  but  is  an  averment  that  such  hole  was  within 
or  between  the  rails  proper,  and  proof  that  a  part  of  the  flange  of 
said  south  rail  was  broken  off  at  its  junction  with  the  web  of  the 
rail  proper,  and  was  gone,  leaving  a  hole  where  the  flange  was  when 
in  place,  is  proof  of  the  averment  of  the  declaration. 

2.  Ordinaby  care — duty  of  traction  company  to  exercise.  Under 
the  general  principles  of  law,  independent  of  any  ordinance,  it  is 
the  duty  of  a  traction  company  to  use  reasonable  care  to  keep  the 
flanges  of  its  rails  reasonably  safe  for  vehicles  to  pass  along  and 
over. 

Action  In  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Cook  county;  the  Hon.  P.  W.  Gallagher, 
Judge,  presiding.*  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1907.    Affirmed.    Opinion  filed  January  28,  1908. 

John  A.  Eosb  and  Albert  M.  Cboss,  for  appellant; 
W.  W.  GuBLEY,  of  counsel. 

OoBUBN  &  Case  and  Joseph  I.  Sheridan,  for  appellee. 

Mb.  Pbesiding  Justice  Bakeb  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  by  the  defendant  from  a  judgment 
for  $5,000  recovered  by  the  administratrix  of  James 
Fitzgerald  in  an  action  for  wrongfully  causing  the 
death  of  plaintiff's  intestate.  The  action  was  against 
appellant  and  the  city  of  Chicago,  but  upon  the  trial 
the  jury  returned  a  verdict  of  not  guilty  as  to  the  city, 
upon  which  judgment  was  rendered  in  its  favor. 

Appellant  offered  no  evidence  at  the  trial,  and  as  to 
the  evidentiary  facts  there  is  no  controversy.  Appel- 
lant operated  a  double  track  street  railway  in  Madison 
street,  and  deceased  was  driving  east  in  the  south 
track.  When  about  100  feet  east  of  the  Madison  street 
bridge,  the  south  fore  wheel  of  his  wagon  dropped 
into  a  hole,  and  thereby  he  was  thrown  from  his  wagon, 
run  over  by  its  wheels  and  killed.  The  evidence  shows 
that  at  the  place  where  the  accident  occurred  the 
flange  of  the  south  rail  of  appellant's  track  had  been 
broken  off  at  its  junction  with  the  web  of  the  rail; 
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that  the  part  so  broken  off  was  gone  and  had  been 
gone  for  months  before  the  accident,  leaving  a  hole 
into  which  wheels  of  other  wagons  had  dropped;  that 
alongside  of  the  place  where  the  flange  was  broken 
and  gone,  stone  paving  blocks  were  gone,  making  the 
hole  caused  by  the  absence  of  the  missing  portion  of 
said  flange  and  of  said  paving  blocks  a  foot  or  more 
long,  six  inches  deep  'and  extending  into  the  space  be- 
tween the  rails  six  or  seven  inches  from  the  web  of 
the  south  rail.  The  first  count  of  the  amended  declara- 
tion avers  that  the  defendants  negligently,  etc.,  **  suf- 
fered and  permitted  a  certain  hole  to  be  and  remain 
in  the  pavement  of  Madison  street  within  the  rails  of 
the  south  track,"  etc.,  and  that  the  deceased,  using 
due  care,  etc.,  drove  into  said  hole  and  thereby  camd 
to  his  death. 

The  principal  contention  of  appellant  is,  that  no 
count  of  the  declaration  charged  that  the  rails  or 
tracks  were  out  of  repair,  but  that  each  count  charged 
that  the  deceased  was  injured  by  falling  into  a  hole  in 
the  street  or  pavement  between  the  tracks;  that  evi- 
dence that  the  flange  of  the  rail  was  broken  out  and 
gone  presents  an  entirely  different  case  and  theory 
of  negligence  from  that  charged  in  the  declaration. 

The  rail  in  use  at  the  place  in  question  was  a  bar 
or  beam  of  steel  made  in  one  piece,  but  consisting 
of  the  head,  the  web,  the  base  and  the  flange.  When 
in  place  as  part  of  the  street  railway  track,  the  web 
extends  upward  from  the  base  which  rests  upon  cross 
ties  to  the  head  and  supports  the  head  and  the  flange; 
the  head  extends  outward  from  the  inner  face  of  the 
web;  the  flange  is  an  inch  or  more  below  the  head 
and  extends  inward  from  that  face,  is  three  or  four 
inches  wide  and  is  five  or  six  inches  above  the  base 
of  the  rail.  When  a  wagon  runs  in  car  tracks  the 
wheels  run  upon  the  flanges  inside  the  heads  of  the 
rails.  Some,  perhaps  most  of  the  witnesses,  call  the 
heads  of  the  rail,  the  rail,  and  speak  of  a  wagon  run- 
ning between  the  heads  of  the  rails,  upon  the  flange, 
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as  running  between  the  rails.  In  a  proper  sense,  the 
base,  the  web  and  the  head  may  be  considered  the  rail. 
The  object  and  purpose  of  the  rail  is  to  support  and 
guide  the  wheels  of  the  cars  and  motors.  To  this 
object  and  purpose  the  flanges  do  not  contribute. 
Their  object  and  purpose  is  to  cover  the  three  or  four 
inches  of  the  surface  of  the  street  next  to  the  inside 
of  the  rail  proper,  and  afford  a  support  to  the  wheels 
of  vehicles  running  on  the  tracks,  that  is,  between  the 
rails  proper.  In  speaking  of  the  distance  between  the 
rails  of  a  street  railway  track,  we  mean  the  distance 
between  the  rails  proper,  not  the  distance  between  the 
inner  edges  of  the  flanges.  The  granite  blocks  cover 
the  surface  of  the  street  between  the  inner  edges  of 
the  flanges  and  such  blocks,  and  the  flanges  cover  the 
surface  of  that  part  of  the  street  which  is  between  the 
rails.  The  flanges  as  well  as  the  granite  blocks  serve 
and  are  used  as  a  pavement,  and  the  flange  may  there- 
fore be  regarded  as  a  part  of  the  pavement. 

We  think  that  the  averment  that  the  defendant  per- 
mitted a  hole  to  remain  *' within  the  rails''  of  the  south 
track  is  not  an  averment  that  such  hole  was  within  or 
between  the  flanges,  but  is  an  averment  that  such  hole 
was  within  or  between  the  rails  proper,  and  that  proof 
that  a  part  of  the  flange  of  said  south  rail  was  broken 
off  at  its  junction  with  the  web  of  the  rail  proper  and 
was  gone,  leaving  a  hole  where  the  flange  was  when 
in  place,  was  proof  of  the  averment  of  the  declaration. 
Under  the  general  principles  of  law,  independent  of 
any  ordinance,  appellant  was  bound  to  use  reasonable 
care  to  keep  the  flanges  reasonably  safe  for  vehicles 
to  pass  along  and  over. 

The  evidence  in  this  record  shows  that  months  be- 
fore plaintiff's  intestate  received  the  injuries ''whicH 
caused  his  death,  a  portion  of  the  flange  of  the  south 
rail  had  been  broken  out,  leaving  a  hole  that  imperiled 
the  safety  of  drivers  of  wagons  driving  in  defendant's 
tracks.  The  evidence  tends  to  show  that  appellant  had 
actual  notice  that  a  portion  of  such  flange  was  broken 
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out  and  gone,  but  if  not,  it  clearly  shows  that  such 
condition  had  existed  for  such  length  of  time  that  if 
appellant  had  exercised  reasonable  care  it  would  have 
known  of  such  condition.  If  the  flange  had  been  in 
repair,  the  wagon  would  have  passed  along  in  safety, 
although  paving  blocks  were  missing,  and  the  jury 
were  therefore  warranted  in  finding  that  the  defective 
condition  of  the  flange  directly  contributed  to  the 
injury  and  death  of  plaintiff's  intestate. 

We  think  that  the  evidence  is  sufficient  to  support 
the  verdict,  that  the  record  is  free  from  reversible 
error,  and  the  judgment  will  therefore  be  affirmed. 

Affirmed. 


Henry  B.  Langhlin  y.  Paul  Braner,  Administrator. 
Oen.  No.  13,514. 

1.  Husband  and  wife — right  of  one  to  prefer  the  other.  The 
husband  may  in  good  faith  lawfully  prefer  his  wife,  and  discharge 
any  legal  subsisting  tona  fide  obligation  to  her,  even  if  he  thereby 
devotes  to  the  payment  of  her  demands  the  only  property  to  which 
other  creditors  may  resort  for  payment  of  their  claims. 

2.  JuBiBDiCTioN — what  does  not  oust  court  of  equity.  Equity  Is 
not  ousted  of  jurisdiction  to  grant  relief  with  regard  to  a  matter 
for  which  a  remedy  may  exist  at  law,  merely  because  it  has  found 
on  the  evidence  against  the  allegations  of  the  bill  with  respect  to 
a  matter  of  purely  equitable  cognizance. 

3.  Master  in  chancery — when  reference  to,  discretionary.  It  is 
within  the  discretion  of  the  chancellor  to  refer  or  to  refuse  to  refer 
to  a  master  a  proceeding  in  accounting,  where  the  matter  of  stating 
the  account  is  not  complicated. 

4.  Evidence — when  hook  entries  competent.  Held,  that  certain 
book  entries  shown  in  this  case  were  competent  as  showing  the 
course  and  manner  of  the  transactions  involved. 

5.  Evidence — when  with  respect  to  checks  competent.  Held,  that 
where  the  original  checks  have  been  destroyed,  it  is  competent  to 
permit  a  witness  to  testify  with  respect  thereto,  using  for  purposes 
of  refreshment  of  memory,  the  stubs  of  such  checks. 

Bill  for  specific  performance,  etc.  Appeal  from  the  Circuit  Court 
of   Cook   county;    the   Hon.    Lock  wood   Honore,   Judge,    presiding. 
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Heard  In  the  Branch  Appellate  Court  at  the  October  term»  1905. 
Affirmed.     Opinion  filed  January  28,  1908. 

Statement  by  the  Court.  Appellee's  intestate,  Mrs. 
Sarah  Eden,  in  her  lifetime  filed  a  bill  of  complaint 
in  the  Circuit  Court  April  22,  1901,  against  appellee 
Laughlin  and  others,  and  from  a  decree  in  her  favor 
this  appeal  is  prosecuted. 

The  bill  alleges,  among  other  things,  the  formation, 
January  20, 1890,  of  a  corporation  known  as  the  North- 
em  Hotel  Company,  with  a  capital  of  $700,000  repre- 
sented by  7,000  shares  of  $100  each ;  that  said  corpora- 
tion constructed  the  Great  Northern  Hotel  in  Chicago, 
which  it  completed  and  opened  June  15,  1892;  that 
thereupon  it  executed  to  William  S.  Eden,  husband  of 
complainant,  a  lease  of  said  hotel  building  for  twenty 
years ;  that  the  building  was  maintained  and  operated 
as  a  hotel  by  said  lessee  until  about  December,  1899; 
that  said  lessees  furnished  and  equipped  the  hotel  with 
furniture  and  appliances  of  the  value  of  about  $400,- 
000;  that  about  December  19,  1899,  complainant  be- 
came owner  of  about  400  shares  of  said  Northern  Hotel 
Company's  stock,  and  that  for  a  number  of  years  she 
was  owner  of  532  shares  of  said  stock,  which  was  held 
in  the  name  of  said  William  S.  Eden,  her  husband. 

It  is  further  alleged  that  on  or  about  December, 
1899,  the  defendant  Laughlin  proposed  to  said  William 
S.  Eden  that  they  purchase  a  controlling  interest  or 
majority  of  the  stock  of  said  Northern  Hotel  Com- 
pany; that  thereupon  complainant  was  induced  by  said 
Laughlin,  who  pretended  he  would  advance  $150,000 
to  enable  her  so  to  do,  to  purchase  outstanding  stock 
which  was  then  selling  at  from  thirty-five  to  fifty-five 
per  cent,  of  the  face  value,  and  that  she  did,  with  the 
assistance  of  said  Laughlin,  purchase  about  4,000 
shares  of  said  stock,  in  addition  to  what  complainant 
then  owned,  which  stock  so  purchased  was  taken  in  the 
name  of  said  Laughlin,  but  nevertheless  in  trust  for 
complainant  as  to  one-half  thereof;  that  instead  of 
advancing  and  paying  out  $150,000  in  buying  such  con- 
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trolling  interest,  said  Langhlin  paid  not  to  exceed  one- 
half  of  that  amount;  that  complainant  and  her  said 
husband  assigned  to  Laughlin  the  certificates  of  stock 
held  by  them,  under  a  verbal  agreement  in  substance 
as  follows: 

Complainant  agreed  to  cause  to  be  transferred  to 
said  Langhlin  the  stock  so  held  by  herself  and  her 
husband;  that  she  would  cause  the  lease  of  the  hotel 
held  by  her  husband  and  others  to  be  remised  to  the 
Northern  Hotel  Company,  that  she  would  cause  all  the 
furnishings  and  equipment  of  the  hotel  to  be  trans- 
ferred to  said  Northern  Hotel  Company,  and  that  she 
would  furnish  such  sums  of  money  as  she  was  able  to- 
ward the  purchase  of  a  controlling  interest  in  the  said 
Northern  Hotel  Company;  that  on  the  other  hand 
Langhlin  agreed  that  he  would  honorably  hold  the 
stock  so  transferred  to  him  by  complainant  and  her 
husband  in  trust  for  complainant,  that  he  would  fur- 
nish $150,000  to  be  used  in  the  purchase  of  a  con- 
trolling interest  in  said  Northern  Hotel  Company,  that 
the  stock  so  purchased  should  be  placed  on  the  books 
of  the  company  in  the  name  of  said  Langhlin,  that  the 
stock  so  caused  to  be  transferred  to  Langhlin  by  com- 
plainant and  her  husband,  together  with  that  pur- 
chased, were  to  be  owned  and  shared  by  complainant 
and  Langhlin,  share  and  share  alike;  that  it  was  fur- 
ther agreed  that  Langhlin  should  be  elected  president 
of  the  Northern  Hotel  Company  when  su(!h  control  of 
the  corporation  had  been  secured,  and  that  complain- 
ant's husband,  William  S.  Eden,  as  representative  of 
complainant,  should  be  elected  vice-president  and  man- 
aging director,  the  salaries  of  Langhlin  and  Eden  to 
be. the  same  in  amount. 

It  is  further  alleged  that  in  conformity  with  said 
verbal  agreement,  complainant  caused  her  stock  to  be 
transferred  to  Langhlin,  the  lease  to  be  remised  to 
the  Northern  Hotel  Company,  the  furniture  and  equip- 
ment of  the  hotel  to  be  transferred  to  the  corporation, 
and  that  she  advanced  to  said  Langhlin  in  and  about 
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the  purchase  of  stock  the  sum  of  $30,000  until  about 
4,000  additional  shares  had  been  so  purchased  by  com- 
plainant and  Laughlin,  which  were  transferred  to  his 
name  upon  the  books  of  the  Northern  Hotel  Company; 
that  Laughlin  and  Eden  were  on  May  1,  1900,  elected 
president  and  vice-president  respectively  of  the  com- 
pany, each  with  a  salary  of  $12,000,  together  with^ 
apartments  in  the  hotel  and  living  expenses  without 
charge. 

It  is  alleged  that  under  the  management  of  Eden 
the  hotel  greatly  prospered,  debts  were  paid  off  and 
the  value  of  the  stock  greatly  increased,  but  that 
Laughlin,  who  was  without  hotel  experience,  so  inter- 
fered with  the  management  of  the  hotel  that  the  profits 
were  diminished,  and  that  on  April  3,  1901,  without 
complainant's  consent,  said  Laughlin  ousted  complain- 
ant's said  husband,  William  S.  Eden,  from  his  position 
as  manager  of  said  hotel  and  that  he  is  now  conduct- 
ing the  hotel  himself  through  an  employe,  who  is  like- 
wise inexperienced  and  in  such  manner  as  to  impair 
complainant's  property  interest  in  said  hotel;  that  he 
neglects  and  refuses  to  consult  complainant  or  her  rep- 
resentative, that  he  has  negotiated  and  made  sales  of 
the  stock  held  by  him  in  trust,  is  borrowing  money  on 
such  stock  and  using  the  proceeds  for  his  private  pur- 
poses, refusing  to  account  therefor  to  complainant,  that 
he  has  made  an  agreement  to  lease  the  hotel,  having  no 
authority  so  to  do ;  that  he  pretends  to  be  sole  owner 
of  all  the  shares  standing  in  his  name  and  that  com- 
plainant has  no  interest  therein. 

The  bill  prays  for  specific  performance  of  the  alleged 
verbal  agreement,  that  Laughlin  be  decreed  to  account 
to  complainant  for  her  share  of  the  stock  held  by 
him  in  trust  for  her  under  said  agreement,  to  transfer 
to  complainant  her  share  of  said  stock  and  in  all  other 
respects  perform;  that  the  said  defendants  be  re- 
strained from  leasing  or  encumbering  the  hotel  prop- 
erty and  enjoined  from  voting  the  stock,  and  from  in- 
terfering with  romplainant's  right  of  possession  of 
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certain  rooms  occupied  by  herself  and  husband.  There 
is  a  prayer  for  such  other  and  further  relief  as  equity 
may  require  or  as  to  the  court  may  seem  meet. 

Defendant  Laughlin  answered,  denying  material  alle- 
gations of  the  bill  and  setting  out  his  version  of  the 
facts  as  to  the  leases  of  the  hotel  to  Eden  and  others. 
Material  allegations  of  the  answer  are  in  substance 
that  in  November,  1899,  said  Eden  urged  defendant 
to  buy  a  controlling  interest  in  the  stock  of  the  hotel 
company  as  a  good  investment  and  to  make  Eden  man- 
ager of  the  hotel;  that  he  told  Eden  eventually  that 
upon  certain  conditions  not  now  material  to  the  con- 
troversy he  would  buy  a  majority  of  said  stock  if  it 
could  be  obtained  at  prices  not  exceeding  what  de- 
fendant thought  it  worth;  that  subsequently,  rather 
than  have  defendant  put  in  an  assistant  manager  who 
would  loan  defendant  money  to  complete  his  purchase 
of  said  stock,  Eden  agreed  to  procure  a  loan  to  the 
extent  of  $30,000  for  defendant  from  certain  of  Eden's 
friends,  to  be  used  by  defendant  in  making  the  pur- 
chase of  said  stock.  Defendant  states  that  Eden  did 
procure  from  certain  of  his  friends,  who,  as  defendant 
is  informed  and  believes,  were  F.  W.  Bipper,  since 
deceased,  Owen  H.  Fay,  J.  H.  Dimery  and  Fred  H. 
Smith,  a  loan  to  defendant,  ''the  amount  of  which  de- 
fendant is  unable  to  state,  for  the  reason  that  the 
checks  for  said  sums  were  to  be  vouchers  to  the  said 
persons  loaning  the  said  money,"  which  defendant  has 
been  unable  to  obtain,  ''and,  so  far  as, this  defendant 
knows,  the  said  sums  are  still  due  to  said  persons  so 
loaning  the  money."  Defendant  denies,  however,  on 
information  and  belief,  that  such  loans  have  been  re- 
turned or  paid  by  complainant.  He  states  that  with 
his  own  money  and  the  money  so  borrowed  he  pur- 
chased shares  of  stock  sufficient,  with  the  stock  held  by 
complainant  and  her  husband,  for  his  purpose,  and 
that  in  February,  1900,  he  bought  from  Eden  said 
last  mentioned  stock  and  paid  for  it.  Defendant  denies 
that  any  stock  was  purchased  by  him  in  trust  for  com- 
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plainant,  and  states  that  he  purchased  a  large  number 
of  shares  on  his  own  account  and  for  his  own  purposes. 
Defendant  further  answers,  alleging  that  May  31, 1900, 
a  lease  of  the  hotel  to  said  Eden  and  one  Hurlbut  was 
forfeited  for  non-payment  of  the  rent,  then  largely  in 
arrears ;  that  defendant  caused  Eden  to  be  discharged, 
as  he  alleges,  for  incompetency.  He  denies  that  com- 
plainant is  entitled  to  relief  as  prayed  for  and  denies 
that  she  has  any  claim  to  or  interest  in  or  to  the  capital 
stock  of  the  Northern  Hotel  Company. 

An  intervening  petition  was  filed  by  the  Chicago 
Title  &  Trust  Company  setting  up  its  appointment 
as  trustee  in  bankruptcy  of  William  S.  Eden  by  the 
District  Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  and  praying  that  whatever  sum  of 
money  may  be  found  due  from  defendant  Laughlin 
to  complainant,  Sarah  Eden,  may  be  found  due  to 
her  as  trustee  for  said  bankrupt  and  payable  to  the 
intervening  petitioner. 

Upon  the  hearing  after  a  very  considerable  amount 
of  evidence  was  introduced,  leave  was  granted  com- 
plainant to  amend  her  bill  instanter,  which  was  done. 
The  amendment  changes  the  first  paragraph  of  the 
prayer  of  the  bill  and  asks  that  defendant  Laughlin 
be  required  to  account  to  complainant  for  the  stock 
sold  by  him  and  the  proceeds  thereof,  and  **also  for 
the  moneys  advanced  by  your  oratrix  for  the  purchase 
of  stock  as  aforesaid.^' 

June  4,  1904,  the  Circuit  Court  entered  an  interlocu- 
tory decree  finding  that  defendant  and  complainant 
did  not  enter  into  an  oral  contract  such  as  is  set  out 
in  the  complainant's  bill,  that  Laughlin  did  not  agree 
to  assign  to  complainant  one-half  of  whatever  stock 
of  the  Northern  Hotel  Company  he  might  purchase, 
that  defendant  is  the  owner  of  the  stock  so  purchased 
by  him  and  that  complainant  had  and  has  no  partner- 
ship nor  other  interest  therein.  The  court  further 
found,  however,  that  defendant  Laughlin  is  'indebted 
to  complainant  Sarah  Eden  in  certain  sums  of  money, 
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the  aggregate  amount  of  which  is  to  be  hereafter  ascer- 
tained,'' and  that  said  indebtedness  arose  by  virtue 
of  the  following  circumstances:  Said  complainant, 
Sarah  Eden,  was  the  owner  of  all  the  shares  of  a  cer- 
tain corporation  known  as  the  Great  Northern  Baths, 
except  two  shares  which  were  issued  to  other  persons 
to  qualify  them  to  act  as  directors.  Said  corporation 
made  considerable  earnings,  as  the  result  of  which  divi- 
dends were  declared,  but  instead  of  turning  over  to 
the  said  Sarah  Eden  in  cash  the  amounts  to  which 
she  was  entitled  as  dividends,  the  said  corporation  exe- 
cuted to  the  said  Sarah  Eden  its  notes,  and  the  money 
which  was  due  to  her  from  this  source  was  left  within 
the  control  and  dominion  of  her  husband,  William  S. 
Eden.  Under  these  circumstances,  said  William  S. 
Eden  made  a  series  of  loans  of  such  money  to  the 
defendant,  Henry  D.  Laughlin,  for  the  purpose  of 
assisting  the  said  Laughlin  to  buy  stock  in  the  North- 
ern Hotel  Company.  Said  Laughlin  was  informed  that 
the  money  which  was  being  loaned  to  him  was  the 
money  of  the  said  Sarah  Eden  and  accepted  it  as  such, 
and  the  said  Sarah  Eden  was  informed  that  her  said 
money  had  been  loaned  to  said  Laughlin  and  she  acqui- 
esced in  and  ratified  said  transactions  so  that  the  rela- 
tion of  debtor  and  creditor  was  established  between 
said  Henry  D.  Laughlin  and  said  Sarah  Eden. 

The  court  thereupon  directed  an  accounting  to  ascer- 
tain the  amount  owing  by  defendant  Laughlin  »to  com- 
plainant. Defendant  moved  to  refer  the  cause  to  a 
master  in  chancery  to  state  the  account.  The  motion 
was  denied  and  it  was  ordered  that  the  matter  of  said 
accounting  be  set  for  hearing  before  the  court. 

Subsequently,  December  21,  1904,  a  supplementary 
interlocutory  decree  was  entered  substantially  like  the 
former  decree,  but  finding  in  addition  that  the  inter- 
vening petitioner,  the  Chicago  Title  and  Trust  Com- 
pany, trustee  in  bankruptcy  of  W.  S.  Eden,  has  no 
interest  in  the  amount  due  from  Laughlin  on  the  loans 
made  to  him  through  complainant's  husband,  and  said 
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intervening  petitioner  is  dismissed  out  of  the  case.  It 
was  ordered  therefore  that  complainant  recover  of 
Henry  D.  Langhlin  whatever  sum  may  be  found  due  and 
owing  by  him  on  account  of  said  loans  so  made  to 
hipa  out  of  the  funds  of  the  complainant  in  and  about 
the  purchase  of  stock  in  the  Northern  Hotel  Company 
to  be  ascertained  from  the  evidence  heard  and  such 
other  evidence  as  might  be  necessary  to  ascertain  the 
exact  amount.  No  further  evidence  was,  however,  in- 
troduced, and  January  27,  1905,  the  court  entered  a 
further  decree  upon  the  evidence  before  it,  in  and  by 
which  decree  each  separate  item  of  money  advanced  to 
defendant  Laughlin  by  or  in  behalf  of  complainant 
and  found  due  the  latter  from  said  defendant  Laughlin 
is  stated  in  manner  as  follows : 

''1.  That  on  or  about  December  12,  1899,  the  said 
defendant  received  from  T.  W.  Wilmarth  Co.,  through 
W.  S.  Eden,  the  sum  of  four  hundred  and  seventy-five 
($475)  dollars,  which  said  sum  was  on  or  about  Decem- 
ber 12, 1899,  repaid  to  said  T.  W.  Wihnarth  Co.,  by  the 
Great  Northern  Hotel  Company,  and  by  it  charged  to 
the  Great  Northern  Baths,  on  account,  which  in  turn 
on  the  same  date  charged  said  amount  to  the  account 
of  Sarah  Eden,  as  a  credit  upon  its  certain  notes  held 
by  said  Sarah  Eden,  as  heretofore  found,  and  that  said 
complainant  Sarah  Eden  is  entitled  to  recover  of  the 
said  defendant,  Henry  D.  Laughlin,  the  said  sum  of 
four  hundred  and  seventy-five  ($475)  dollars,  together 
with  interest  thereon  at  the  rate  of  5  per  cent,  per 
annum  from  December  12,  1899,  to  January  20,  1905, 
amounting  to  one  hundred  and  twenty-one  ($121.37) 
dollars  and  thirty-seven  cents,  making  a  total  amount 
of  five  hundred  and  ninety-six  ($596.37)  dollars  and 
thirty-seven  cents.'' 

In  substantially  the  same  way  the  account  is  stated 
as  to  the  remaining  thirty-five  items  found  to  have 
been  received  by  defendant  and  due  from  him  to  com- 
plainant. These  items,  with  interest,  aggregate  $31,- 
905.09.  The  court  therefore  finds  from  the  evidence 
that  the  defendant,  Henry  D.  Laughlin,  is  indebted  to 
the  complainant,  Sarah  Eden,  in  that  sum. 
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Upon  the  ninth  of  March,  1905,  a  final  decree  was 
entered  finding  that  the  original  complainant  '*  Sarah 
Eden  departed  this  life  February  15,  1905,^'  and  that 
Paul  Brauer  had  been  duly  appointed  and  had  quali- 
fied as  administrator  of  her  estate.  He  was  thereupon 
substituted  as  complainant.  Said  final  decree  refers 
to  the  former  orders  entered,  which  it  ratifies  and  con- 
firms, dismisses  for  want  of  equity  the  intervening 
petition  of  the  trustee  in  bankruptcy  and  orders  that 
complainant  recover  of  defendant,  Henry  D.  Laughlin, 
the  said  sum  of  $31,905.09,  with  interest  thereon  at 
the  rate  of  five  per  centum  per  annum  from  January 
20,  1905.  From  this  decree  the  defendant  Laughlin 
appeals. 

Shops,  Mathis,  Zanb  &  Wbbeb,  for  appellant. 

LONGENBGEEB  &  LoNGBNEOKEB  and  WHXIAM  J.  CaND- 

LisH,  for  appellee. 

Mb.  Justice  Fbeeman  delivered  the  opinion  of  the 
court. 

The  record  in  this  case  is  voluminous  and  numerous 
errors  are  assigned.  Much  evidence  was  taken  upon 
the  alleged  verbal  agreement  between  the  complainant, 
Sarah  Eden,  and  the  defendant,  Laughlin,  by  virtue 
of  which  said  complainant  claimed  a  half  interest  in 
stock  of  the  Northern  Hotel  Company  held  in  the 
name  of  said  defendant.  The  Circuit  Court  having 
found  that  the  evidence  failed  to  establish  the  exist- 
ence of  such  an  agreement  and  that  Laughlin  is  the 
owner  of  the  stock  in  question,  and  appellee  having 
assigned  no  cross  errors,  it  is  not  necessary  to  review 
that  phase  of  the  case. 

It  is,  however,  upon  evidence  introduced  on  the  one 
side  in  support  of  the  contention  that  Laughlin  pur- 
chased that  stock — in  part  with  money  advanced  by 
her — for  the  benefit  of  himself  and  complainant  and 
holds  half  of  it  in  trust  for  her,  and  upon  the  other. 
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in  contradiction  of  complainant  ^s  said  contention,  that 
the  final  decree  was  entered  from  which  this  appeal  is 
prosecuted.  It  is  not,  however,  necessary  to  review 
this  mass  of  evidence  in  detail.  Appellant  Laughlin 
admits  in  his  answer  to  the  bill  that  he  owes  someone 
for  money  which  he  concedes  was  advanced  to  him 
at  the  instance  of  William  S.  Eden,  husband  of  com- 
plainant, for  the  purchase  of  the  stock  of  the  Northern 
Hotel  Company  in  question,.  He  is  unable,  however, 
he  says,  to  state  the  amoimt  of  his  indebtedness  on 
that  account,  nor  does  he  know  to  whom  it  is  payable, 
although  nearly  three  years  had  elapsed  since  he  re- 
ceived the  money. 

(1)  The  decree  appealed  from  finds  appellant  in- 
debted to  appellee  to  the  extent  of  $31,905.09,  with 
interest  from  January  20,  1905.  The  circumstances 
under  which  this  obligation  is  claimed  to  have  arisen 
appear,  so  far  as  material,  to  be  substantially  as  fol- 
lows :  Having  concluded  to  try  to  buy  up  enough  stock 
of  the  Northern  Hotel  Company  to  control  that  cor- 
poration, appellant  Laughlin  found  it  necessary  to  ob- 
tain more  money  than  he  had  available  at  the  time. 
His  relations  with  W.  S.  Eden,  complainant's  husband, 
and  with  complainant  were  then  apparently  amicable, 
and  Eden  undertook  to  assist  him  in  securing  control 
of  that  company.  Appellant's  version  of  the  circum- 
stances tends  to  show  that  this  aid  was  obtained  from 
the  Edens  through  some  pressure  which  appellant 
brought  to  bear,  and  there  is  evidence  in  behalf  of 
appellee  tending  to  show  that  there  were  other  reasons, 
which  it  is  not  now  necessary  to  consider.  Eden  at  the 
time  was  manager  of  the  Great  Northern  Hotel  under 
a  lease  from  the  owner,  the  Northern  Hotel  Company. 
He  had  been  manager  of  the  hotel  for  more  than  five 
years  when,  according  to  appellant's  statement,  in 
November  or  December,  1899,  appellant  concluded  to 
buy  up  the  controlling  interest  in  the  stock  of  said 
Northern  Hotel  Company.  This  company,  which 
owned  the  hotel,  is  to  be  distinguished  from  the  Great 
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Northern  Hotel  Company,  which  operated  the  hotel  and 
which  was  organized  by  W.  S.  Eden,  who  owned  its 
capital  stock.  This  latter  corporation  had  been  the 
instrumentality  through  or  by  means  of  which  Eden 
operated  the  hotel  from  early  in  1896.  There  was  also 
a  third  corporation,  the  Great  Northern  Baths,  which 
had  been  organized  more  than  two  years  before,  the 
capital  stock  of  which  was  held  by  the  complainant, 
Sarah  Eden.  Whatever  the  reasons  may  have  been, 
Eden  apparently  undertook  to  procure  through  some 
of  his  personal  friends  money  to  be  advanced  to  appel- 
lant. The  sum  desired  by  appellant  was  $30,000.  The 
latter  states  upon  information  and  belief  that  these 
friends  of  Eden  were  F.  W.  Bipper,  Owen  H.  Fay, 
J.  H.  Dimery  and  Fred  H.  Smith.  The  money,  or 
much  of  it,  was  paid  to  appellant  from  time  to  time 
on  checks  drawn  by  these  parties. 

The  same  bookkeeper  kept  the  books  of  all  three  of 
the  above  mentioned  corporations.  Her  testimony 
tends  to  show  that  there  were  transactions  noted  on 
the  books  of  the  Great  Northern  Hotel  Company  with 
persons  named  Bipper,  Fay,  Wilmarth,  Friedman, 
Keiler  &  Co.,  and  perhaps  other  parties  in  the  like 
series  of  transactions.  Some  of  these  are  the  parties 
above  referred  to  mentioned  by  appellant  Laughlin  in 
his  answer.  Appellant  received  money  on  their  checks, 
but  the  amounts  were  promptly  repaid  to  them.  In 
other  words,  those  checks  were  merely  accommodation 
checks  given  Eden  and  which  he  turned  over  to  appel- 
lant, giving  back  to  the  accommodation  drawers  checks 
of  the  Great  Northern  Hotel  Company  drawn  for  the 
same  sums.  In  some  cases  Eden  gave  his  own  notes 
for  the  amounts  represented  by  the  accommodation 
checks,  which  notes  were  subsequently  paid  by  the 
Great  Northern  Hotel  Company.  The  amounts  so  paid 
by  the  latter  company  were  charged  by  it  against  the 
Great  Northern  Baths,  and  by  the  latter  in  turn 
charged  against  the  complainant,  Sarah  Eden.  The 
apparent  reason  for  this  circuitous  procedure  seems 
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to  liave  been  in  part  and  primarily  to  enable  appellant 
Langhlin  to  conceal  from  certain  parties  interested  the 
fact  that  he  was  receiving  money  out  of  funds  in  the 
hands  of  the  Great  Northern  Hotel  Company  which 
he  was  using  to  buy  up  stock  of  the  Northern  Hotel 
Company.  The  result  of  these  transactions  and  entries 
was  that  the  money  thus  advanced  to  appellant  was 
eventually  paid  to  him  out  of  money  derived  from  the 
earnings  of  the  Great  Northern  Baths. 

The  Great  Northern  Baths  was  a  corporation  which 
had  been  organized  in  March,  1897,  more,  than  two 
years  before  these  advances  were  made  to  appellant. 
W.  S.  Eden  had  at  that  time  a  lease  of  the  ground 
upon  which  said  *' Baths  ^'  was  erected.  He  organized 
the  corporation  with  a  capital  stock  of  $50,000,  all  but 
two  shares  of  which  were  issued  to  complainant,  Sarah 
Eden,  in  her  own  name.  The  said  stock  was  fully  paid 
by  the  conveyance  to  the  corporation  of  the  ** Baths," 
which  had  been  erected  by  W.  S.  Eden  for  his  wife, 
the  complainant.  Eden  testifies  that  in  this  way  he 
repaid  to  his  wife  considerable  sums  of  money  which 
he  then  owed  her;  that  he  had  at  that  time  over  $30,000 
of  her  money  in  his  business  which  she  had  lent  to 
him,  and  that  he  raised  additional  sums  from  the  sale 
of  life  insurance,  real  estate  and  in  other  ways.  He 
testifies  that  Mrs.  Eden  was  his  assistant  in  the  hotel 
business,  that  she  ''worked  harder  than  I  did"  and 
gave  him  ''money  right  along";  that  she  was  "earn- 
ing money  right  along  and  was  a  money  saver,"  and 
that  "probably  she  has  given  me  forty  or  fifty  thou- 
sand dollars,  all  told."  Complainant  herself  testifies 
that  all  her  money  went  into  the  Baths,  that  she  owned 
that  establishment  and  that  no  one  else  ever  owned  it. 
Her  husband  also  says  "it  was  Mrs.  Eden's  money 
and  we  owed  her  the  money  and  I  wanted  to  pay  her 
and  I  had  to  get  the  money  for  Laughlin  in  some  way. 
The  Great  Northern  Hotel  owed  her  money.  Mrs. 
Eden  was  the  Great  Northern  Baths  and  nobody  else. 
She  owned  everything  that  was  there."    Mrs.  Eden 
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had  the  care  of  the  baths  and  saw  to  everything  that 
was  needed  in  their  management.  She  testifies — and 
her  evidence  in  this  respect  is  corroborated  by  other 
evidence  and  is  not  contradicted — that  the  money  which 
came  in  daily  from  the  Great  Northern  Baths  was 
put  into  the  Great  Northern  Hotel,  that  she  never  had 
any  of  it,  but  kept  letting  her  husband,  who  was  run- 
ning the  hotel,  have  money.  Eden  testifies  that  **at 
that  day  I  was  not  owing  any  money  to  anybody  and  I 
had  a  perfect  right  to  give  my  wife  that  Baths." 

(2)  It  is  urged  in  behalf  of  appellant  Laughlin  that 
the  Baths  were  paid  for  by  Eden  out  of  money  belong- 
ing to  the  Great  Northern  Hotel  Company,  the  oper- 
ating company  controlled  by  Eden.  The  contention  is 
that  at  that  time  Eden  and  the  Great  Northern  Hotel 
Company  were  indebted  to  the  Northern  Hotel  Com- 
pany for  rent ;  that  the  Great  Northern  Baths  belonged 
to  the  Great  Northern  Hotel  Company,  and  that  the 
money  of  the  latter  could  not  be  appropriated  'and 
given  to  Mrs.  Eden,  to  the  prejudice,  it  is  said,  of  the 
Northern  Hotel  Company,  its  heaviest  creditor;  that 
even  if  the  property  was  Eden's  and  did  not  belong 
to  the  Great  Northern  Hotel  Company,  he  could  not 
give  away  his  property,  to  the  prejudice  of  his  cred- 
itors. The  alleged  creditor.  Northern  Hotel  Company, 
however,  has  never  complained  and  is  not  here  com- 
plaining now,  assuming  that  it  could  be  heard  to  do  so 
after  years  of  acquiescence  with  full  knowledge  of 
title  and  possession  in  complainant,  Sarah  Eden.  It 
has  never  claimed  to  have — and,  so  far  as  appears, 
never  had — any  interest  in  the  money  which  erected 
the  baths,  except  that  it  is  now  claimed  there  was 
money  due  it  for  rent  from  the  Great  Northern  Hotel 
Company.  But  it  appears  from  the  evidence  that  the 
latter  owed  Mrs.  Eden  also  large  sums  of  money 
which  it  was  at  least  equally  bound  to  pay,  and  it  is 
rather  late  in  the  day  now  to  set  up  an  unasserted 
claim  of  another  as  a  reason  why  appellant  should  not 
pay  his  own  debt.    As  above  stated,  there  is  evidence 
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amply  sufficient  tending  to  show  that  the  earnings  of 
the  */ Baths''  were  daily  turned  over  to  the  Great 
Northern  Hotel  Company  and  used  in  its  business. 
These  earnings  were  considerable.  The  ''Baths"  was 
making  money.  In  April,  1898,  that  corporation  de- 
clared a  dividend  of  twenty-five  per  cent.;  the  next 
year  a  dividend  of  at  least  eighteen  per  cent. — accord- 
ing to  some  of  the  testimony,  twenty-five  per  cent.  The 
year  following  there  was  a  dividend  declared  of  seven 
per  cent. — according  to  another  witness,  twenty  per 
cent.  As  the  earnings  of  the  ''Baths''  had  all  this 
time  "been  turned  over  to  the  Great  Northern  Hotel 
Company,  the  "Baths"  had  no  money  on  hand  to  pay 
these  dividends,  Mrs.  Eden's  share  of  which,  at  the 
lowest  of  the  estimates,  aggregated  at  least  $24,900. 
Instead  of  cash,  she  was  given  notes  of  the  "Baths" 
for  the  amount  thus  due  her  as  dividends.  Appel- 
lant's counsel  objected  to  the  testimony  tending  to 
show  that  such  notes  were  given,  on  the  ground  that 
the  notes  themselves  were  the  only  competent  evidence. 
It  was  shown  they  had  been  left  at  complainant's  home 
in  another  state,  and  we  are  of  opinion  it  was  not  im- 
proper, under  the  circumstances,  to  admit  evidence 
tending  to  show  that  such  notes  had  been  given  com- 
plainant for  the  amounts  due  her  as  dividends.  In 
any  event,  such  evidence  was  only  cumulative,  there 
being  other  evidence  not  contradicted  tending  to  show 
that  such  dividends  were  due  Mrs.  Eden. 

(3)  We  conclude  from  the  evidence,  first,  that  Mrs. 
Eden  owned  the  stock  of  the  Great  Northern  Baths 
under  a  title  ante-dating  the  transactions  in  contro- 
versy between  appellant  and  Mrs.  Eden,  the  complain- 
ant, as  to  which  what  is  said  in  Earl  v.  Earl,  186  111. 
370-374,  is  in  point:  "The  husband  may  in  good  faith 
lawfully  prefer  the  wife  and  discharge  any  legally 
subsisting  bona  fide  indebtedness  to  her,  even  if  he 
thereby  devotes  to  the  payment  of  her  demands  the 
only  property  to  which  other  creditors  may  resort  for 
payment  of  their  claims."    See,  also.  Dean  v.  Plane, 
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195  111.  495-500-1.  We  discover  no  equity  in  what- 
ever claim,  if  any,  the  Northern  Hotel  Company  had 
for  rent  at  the  time  of  the  erection  of  the  ** Baths," 
which  is  in  any  way  superior  to  the  equity  of  com- 
plainant for  money  due  her  at  that  time.  Second,  the 
Great  Northern  Hotel  Company  was  at  the  time  of 
the  advances  in  controversy  to  appellant  Laughlin,  in- 
debted to  complainant  in  a  large  sum  of  money,  appar- 
ently exceeding  the  amount  found  due  by  the  decree 
appealed  from.  Third,  the  Great  Northern  Hotel  Com- 
pany paid  to  Bipper,  Fay,  Smith,  Dimery  and  others 
the  sums  received  by  appellant  Laughlin  on  their 
checks  respectively,  and  charged  the  amounts  so  paid 
to  the  Great  Northern  Baths.  Fourth,  the  amounts 
so  charged  were  by  the  Baths  charged  to  Mrs.  Eden, 
the  complainant,  who  thus  became  the  actual  lender  of 
the  money  in  controversy  and  entitled  to  recover  it  from 
appellant  Laughlin.  Fifth,  there  is  evidence  tending 
to  show  that  appellant  Laughlin  was  informed  how  the 
entries  and  charges  as  to  this  money  so  advanced  to 
him  were  being  made  at  the  time,  and  knew  that  the 
money  was  in  fact  received  by  him  from  complainant 
Sarah  Eden.  This  he  denies.  The  chancellor,  how- 
ever, evidently  gave  credence  to  the  testimony  of  Mr. 
and  Mrs.  Eden  and  of  Mrs.  Sullivan,  the  bookkeeper, 
instead  of  to  appellant's  contradictory  testimony,  and 
in  this  we  find  no  error. 

(4)  Appellant  urges  that  *' When  the  court  had  found 
that  no  contract  as  to  the  purchase  of  the  stock  had 
ever  been  entered  into,  and  had  found  that  the  sole 
cause  of  action  of  complainant  against  defendant  was 
merely  for  money  loaned,  it  was  the  duty  of  the  court 
to  have  dismissed  the  bill,  because  (1)  the  court  had 
no  jurisdiction  in  equity  to  adjudicate  a  cause  of  action 
purely  legal,  and  (2)  the  recovery  would  be  based  upon 
a  cause  of  action  wholly  antagonistic  to  the  cause  of 
action  alleged  and  the  relief  prayed  in  the  bill.'*  We 
do  not  concur  in  these  contentions.  The  bill  alleges 
that  the  stock  bought  up  by  Laughlin  was  ''purchased 
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by  money  furnished  by  the  said  Henry  D.  Laughlin 
and  complainant  until  about  four  thousand  (4,000) 
shares  of  stock  in  addition  to  what  complainant  then 
and  there  owned"  was  so  purchased.  The  bill  as 
amended  prays  that  Laughlin  may  be  decreed  to  ac- 
count for  stock  sold  by  him  and  its  proceeds  '^and 
also  for  the  stock  remaining  in  his  hands,  and  also  for 
the  moneys  advanced  by  your  oratrix  for  the  pur- 
chase of  stock  as  aforesaid."  The  bill  in  effect 
charges,  and  there  is  evidence  tending  to  show,  the 
stock  in  question  was  purchased  in  part  with  money 
furnished  by  complainant  for  that  purpose,  the  amount 
of  which  could  only  be  determined  by  an  accounting. 
While  the  court  found  that  Laughlin  was  not  liable 
to  account  to  complainant  for  a  half  interest  ia  the 
stock  itself  by  virtue  of  the  alleged  verbal  agreement, 
he  was  liable  to  account  to  her  for  money  used  in  its 
acquisition.  The  bill  charged  that  complainant  had 
not  only  furnished  money,  but  had  caused  the  sur- 
render of  a  lease  and  the  conveyance  of  the  hotel  fur- 
niture to  be  made  to  the  corporation,  thereby  increas- 
ing the  value  of  the  stock  which  she  helped  Laughlin 
to  buy.  Her  money  having  gone  into  its  purchase, 
might  very  well  create  a  trust  in  the  stock,  or  some  of 
it,  for  her  benefit  by  operation  of  law.  While  it  may 
be  that  complainant  proved  no  definite  agreement  en- 
titling her  to  the  ownership  of  half  the  stock,  and 
creating  an  express  trust  in  her  behalf,  it  appears,  we 
think,  from  the  bill  and  from  the  evidence  that  the 
adverse  finding  in  that  regard  did  not  remove  from 
the  bill  all  grounds  for  equitable  relief.  At  all  events, 
the  court  had  jurisdiction  of  the  subject-matter  and 
the  parties.  It  would  be  but  a  lame  and  iinpotenl 
conclusion  if,  after  hearing  so  much  evidence  upon 
a  conceded  matter  of  equity  jurisdiction,  the  court 
should  shut  its  eyes  and  refuse  to  grant  such  relief 
as  the  evidence  showed  complainant  to  be  entitled  to, 
merely  because  some  relief  might  have  been  had  at 
law.    It  would  be  neither  just  nor  equitable  in  any 
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sense  to  put  complainant  to  the  delay  and  additional 
expense  of  presenting  over  again  in  a  court  of  law 
the  voluminous  evidence  already  before  the  chancellor. 
In  Braithwaite  v.  Henneberry,  222  HI.  50-53,  it  is  said : 
'*It  is  the  rule  that  when  a  court  of  equity  acquires 
jurisdiction  over  a  cause  requiring  any  equitable  relief, 
the  court  may  retain  the  cause  for  all  purposes  and 
establish  legal  rights  and  provide  legal  remedies  which 
would  otherwise  be  beyond  the  scope  of  its  authority. 
In  such  case  the  Court  will  not  ordinarily  limit  itself 
to  the  execution  of  partial  justice  and  turn  the  parties 
over  to  a  court  of  law,  but  will  go  on  and  dispose 
of  all  the  matter  at  issue  so  as  to  do  adequate  and 
complete  justice  between  all  the  parties.  Whether  the 
court  will  so  proceed  is  a  matter  for  the  exercise  of 
sound  discretion  which  is  subject  to  review,  and  which 
will  ordinarily  be  exercised  by  retaining  the  cause  and 
granting  any  necessary  legal  remedies.^'  It  is  further 
said  in  that  case  that  ''there  was  a  general  prayer 
for  relief  and  if  a  bill  contains  averments  of  specific 
facts  which  authorize  the  granting  of  certain  relief  it 
may  be  granted  under  a  general  prayer.'^  Defendant 
in  his  answer  admitted  that  he  owed  someone  for 
money  so  advanced  to  him  for  the  purchase  of  t'je 
stock,  but  denied  that  it  was  due  to  complainant.  The 
tracing  of  the  money  to  its  source  involved  an  investi- 
gation of  transactions  conceded  to  have  been  purposely 
obscured  at  the  instance  of  appellant  and  for  his  bene- 
fit. It  would  have  been  an  abuse  of  judicial  discretion 
in  this  case  to  dismiss  the  bill  and  relegate  the  parties 
to  a  court  of  law.  It  is  said  in  Smith  v.  Bates  Machine 
Co.,  79  111.  App.  519-526:  ''Appellee  may  have  a 
remedy  at  law,  but  in  the  nature  of  things  it  could 
not  have  been  as  full,  adequate  and  complete  as  in 
a  court  of  equity.  The  jurisdiction  in  equity  attaches 
unless  the  legal  remedy,  both  in  respect  to  the  final 
relief  and  the  mode  of  obtaining  it,  is  as  efficient  as 
the  remedy  which  equity  would  afford  under  the  same 
circumstances."     Gormley  v.  Clark,  134  TJ.  S.  338; 
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Kilboume  v.  Sunderland,  130  ib.  505;  Idem,  182  111. 
166-169.  See,  also,  Morris  v.  Thomas,  17  111.  112-114- 
115;  Tunesma  v.  Schnttler,  114  HI.  156-163, 164;  Grand 
Tower  v.  Walton,  150  111.  428-436;  Gage  v.  Parker,  103 
HI.  528-534.  We  are  of  opinion  the  chancellor  prop- 
erly retained  the  bill  and  allowed  the  amendment  to 
the  prayer. 

(5)  It  is  insisted  by  counsel  for  appellee  that  the 
court  erred  in  refusing  to  refer  the  cause  to  a  master 
upon  the  motion  of  defendant's  counsel,  and  that  it 
was  error  to  decree  an  account  upon  the  evidence 
already  before  the  court  without  such  reference.  As 
we  have  stated,  no  new  evidence  was  produced  by 
either  party  upon  statement  of  the  account.  An  inter- 
locutory decree  had  been  previously  entered.  No  rea- 
son is  suggested  by  appellant's  counsel  in  their  brief 
why  the  court  might  not  properly  state  the  aceounf 
upon  the  evidence  before  it,  rather  than  send  the 
parties  to  a  master  to  take  the  evidence  over  again. 
It  is  true  that  statement  of  complicated  accounts  upon 
contradictory  evidence  is  ordinarily  the  work  of  a 
master,  whose  duty  it  is  to  ^*  render  a  concise  and 
accurate  statement  so  that  the  same  may  be  readily 
comprehended  and  any  objection  taken  passed  upon 
understandingly."  Moshier  v.  Norton,  83  111.  519-525. 
Where  evidence  is  so  conflicting  and  unsatisfactory  as 
to  make  such  course  advisable,  a  reviewing  court  will 
send  the  cause  back  to  be  ''referred  to  a  master  to 
take  and  state  the  accoimts  between  the  parties  and 
to  ascertain  accurately  the  amount  due";  and  such  ''is 
the  well  recognized  and  established  practice  in  all  cases 
of  a  complicated  character."  Bressler  v.  McCune, 
56  111.  475-482.  The  case  at  bar  is  not,  however,  of 
such  a  character  as  to  make  such  reference  absolutely 
necessary.  There  were  no  mutual  accounts,  nor  coun- 
ter-claims against  complainant.  It  was  purely  discre- 
tionary with  the  court  whether  so  to  refer  it  or  not. 
Schulz  V.  Schulz,  138  111.  665-668.  In  Land  Co.  v. 
Peck,  112  111.  408-436,  it  was  objected  that  the  cause 
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was  not  referred  to  a  master  to  report  tlie  amounts 
due.  The  court  said,  **  There  are  no  complicated  ac- 
counts here  as  in  cases  where  we  have  required  there 
should  be  a  reference  to  a  master.  As  soon  as  the 
rights  of  the  parties  were  settled,  determining  the 
amount  due  any  of  the  parties  in  whose  favor  decrees 
were  entered  was  but  a  matter  of  the  computation  of 
interest  on  fixed  amounts,  and  finding  the  sum  of 
the  principal  and  interest/'  No  two  cases  are  pre- 
cisely alike,  and  the  case  at  bar  differs  materially  from 
cases  cited  by  appellant's  counsel,  such  as  French  v. 
Gibbs,  105  ni.  523-528;  Beale  v.  Beale,  116  111.  292; 
Moffett  V.  Hanner,  154  DL  649-655. 

It  is  contended  in  behalf  of  appellant  that  numerous 
errors  occurred  in  the  admission  of  evidence  in  that 
the  entries  upon  the  cash  book  and  ledger  of  the  Great 
Northern  Hotel  Company  were  incompetent  as  evi- 
dence against  the  defendant.  A  distinction  is  sought 
to  be  made  between  these  entries.  The  first  items  ob- 
jected to  refer  to  transactions  with  Bipper,  Smith, 
Fay,  Wilmarth  and  Friedman,  Keiler  &  Co.,  parties 
from  whom  William  S.  Eden  received  accommodation 
checks  which  were  turned  over  to  defendant  Laughlin. 
The  Great  Northern  Hotel  Company  thereupon  gave 
its  checks  for  the  same  amounts  to  these  parties  re- 
spectively, or  else  gave  Eden's  note,  which  it  after- 
ward paid.  The  hotel  company  then  charged  to  the 
Great  Northern  Baths  the  checks  so  given  to  the  ac- 
commodators.  It  is  said  these  were  not  entries  in  the 
ordinary  course  of  business  of  the  hotel  company  and 
did  not  show  transactions  where,  upon  the  face  of  the 
accounts,  money  appeared  to  pass  to  the  defendant, 
and  that  such  book  entries  are  not  admissible  against 
the  defendant  in  any  event.  That  defendant  received 
the  money  represented  by  these  entries,  does  not  de- 
pend for  proof,  however,  upon  the  evidence  of  the 
entries  alone.  It  is  stated  in  appellant's  brief  that 
'*it  is  apparent  the  fact  was,  that  it  was  desired  to 
show  by  the  books  that  payments  were  being  made 
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to  the  Baths  as  cash  payments  and  that  money  was 
not  being  taken  out  of  the  hotel  company  for  invest- 
ment in  stock  of  the  Northern  Hotel  Company."  The 
materiality  of  the  entries  is  not  alone  dependent  npon 
their  representing  actual  transactions  in  dne  course  of 
business,  although  it  is  by  no  means  apparent  that 
they  do  not,  but  in  part  upon  their  having  been  made 
in  this  manner  with  the  knowledge  of  defendant  as 
the  preponderating  evidence,  we  think,  must  be  deemed 
to  show,  and  for  the  purpose  of  enabling  him  to  con- 
ceal the  manner  in  which  he  was  procuring  money  to 
buy  the  stock  and  the  source  from  which  it  was  de- 
rived. The  testimony  of  the  bookkeeper  is  to  the  effect 
that  the  entries  were  still  further  obscured,  as  in  the 
Bipper  case,  in  that  in  some  cases  no  single  sum  shown 
by  the  entries  corresponds  with  any  of  the  amounts 
received  by  defendant  on  Bipper 's  checks,  because 
these  amounts  were  split  up,  and  checks  were  given 
for  different  amounts,  corresponding  in  the  aggregate, 
however,  and  returning  the  money  advanced  by  Bipper. 
In  Cooke  v.  The  People,  231  111.  16-17,  it  was  held 
that  books  of  the  bank,  when  taken  in  connection  with 
the  deposit  slips  and  the  testimony  of  witnesses,  were 
admissible  in  evidence  as  against  the  defendant  in  that 
case,  for  the  purpose  of  showing  that  money  deposited 
in  said  bank  was  credited  to  the  individual  account  of 
the  defendant.  In  the  same  way  we  are  of  opinion  that 
the  entries  in  question  were  admissible  as  tending  to 
show  that  the  money  paid  to  defendant,  some  of  which 
he  admits  he  received  and  some  of  which  he  says  he 
does  not  know  whether  he  received  or  not,  was  in  fact 
charged  to  and  paid  out  of  money  of  complainant,  and 
that  the  entries  in  question  related  to  the  money  ad- 
vanced to  defendant  for  the  purchase  of  stock.  The 
book  entries  were  certainly  admissible  to  show  how 
the  account  of  these  advances  was  kept  in  the  books. 
They  may  be  excluded  from  consideration  as  evidence 
of  the  loans  themselves.  There  is  other  evidence  as 
to  these,  direct  testimony  not  contradicted,  and  much 
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of  it  not  even  disputed.  The  entries  upon  the  books 
of  the  Great  Northern  Baths  were  introduced  also  to 
show  that  these  sums  of  money  were  in  fact  charged 
eventually  to  complainant.  The  bookkeeper  testifies 
that  many  of  the  entries  in  question  were  made  not 
^*upon  information  furnished  me  by  anybody,"  but 
that  she  *^got  the  information  from  the  check  I  would 
draw  to  these  particular  people  that  are  enumerated 
there,  or  from  the  money  I  would  give  to  that  particu- 
lar person.'^ 

It  is  further  claimed  that  it  was  error  to  admit  evi- 
dence of  what  is  called  constructive  notice  to  the 
Northern  Hotel  Company  of  the  fact  that  Eden  had 
in  October,  1897,  transferred  498  shares  of  the  Baths 
stock  to  Mrs.  Eden,  the  complainant.  In  view  of  the 
fact  that  the  Northern  Hotel  Company  is  not  com- 
plaining, that  the  transfer  of  the  '* Baths'^  property 
has  never  been  brought  into  question,  and  is  not  now 
questioned  by  anyone  showing  a  right  to  make  objec- 
tion, we  deem  it  immaterial  whether  such  evidence  of 
notice  was  properly  introduced  or  not.  If  we  assume 
that  there  was  any  error  in  its  admission,  it  is  not 
error  of  which  appellant  can  now  complain.  Nor  do 
we  find  error  in  the  admission  of  evidence  of  the  party 
who  filled  out  certain  checks  and  testified  thereto,  the 
checks  themselves  having  been  destroyed,  and  the  wit- 
ness referring  to  the  stubs  of  the  checks  to  refresh  her 
memory.  Objection  is  made  as  to  certain  items  which 
it  is  said  cannot  be  charged  against  appellant  because 
it  is  said  the  amounts  did  not  go  directly  to  appellant. 
If,  however,  they  were  paid  for  him  direct  to  parties 
from  whom  he  was  purchasing  stock  which  he  received, 
as  there  is  evidence  tending  to  show,  we  fail  to  per- 
ceive why  they  should  not  be  charged  to  him  in  the  same 
way  as  though  the  money  itself  actually  passed  through 
his  hands. 

It  is  conceded  by  appellant  that  he  received  $19,000. 
The  balance  of  the  account  as  stated  he  disputes.  We 
cannot,  in  the  limits  proper  for  this  discussion,  follow 
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in  detail  the  items  thus  disputed.  It  must  suffice  to 
say  that  a  laborious  consideration  fails  to  convince 
us  .that  material  error  exists  in  the  conclusion  stated 
in  the  decree.  One  of  these  alleged  errors  relates  to 
*'a  check  of  $2,000  from  Smith, ^'  which,  it  is  said, 
**was  not  delivered  to  Laughlin/'  So  far  as  we  can 
discover,  there  is  nothing  in  the  evidence  tending  to 
show  that  it  was  not  properly  chargeable  to  appellant 
and  used  for  his  benefit.  We  have  carefully  examined 
the  separate  items  claimed  by  appellant  ^s  counsel  to 
be  erroneously  charged  against  him  and  the  evidence 
relating  thereto.  We  find  no  sufficient  reason  to  inter- 
fere with  the  conclusion  reached  by  the  chancellor  and 
the  findings  of  the  decree. 

'*  Finally, ''  say  appellant  ^s  counsel,  *'we  contend  on 
broad  principles  of  justice  •  •  •  that  the  evidence 
shows  beyond  question  that  Mrs.  Eden  had  no  interest 
in  these  moneys  loaned  to  Laughlin.^'  That  question 
we  have  considered  and  our  conclusions  above  stated 
are  adverse  to  appellant  ^s  contentions.  Upon  what 
principle  of  justice  appellant  can  claim  to  be  entitled 
to  the  money  himself,  $19,000  of  which  he  concedes  is 
not  his,  but  which  he  ha3  retained  for  years,  has  not 
been  pointed  out  to  us,  and  we  have  not  been  able  to 
discover. 

For  reasons  indicated  the  decree  of  the  Circuit  Court 
will  be  affirmed. 

Affirmed. 


City  of  Chleago  v.  Union  Trust  Company. 
Gen.  No.  13,680. 

1.  Local  impboyements — %Dhen  city  charffeahle  toith  interest  upon 
voucTiers.  If  a  city  1b  liable  for  the  principal  due  for  the  construc- 
tion of  a  local  improvement.  It  is  chargeable  with  interest: 
(1)  upon  funds  illegally  diverted,  (2)  upon  the  amount  paid  for 
delinquent  property  purchased  by  it,  and  (3)  upon  the  amount 
as  public  benefits. 
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2.  Local  improvements — what  chargeable  to  particular  instal- 
ment. Each  instalment  is  properly  chargeable  only  with  its  own 
expenses. 

3.  Local  improvements — what  proof  essential  to  show  propriety 
of  charges  made  against  particular  instalment.  In  order  to  charge 
an  instalment  of  an  assessment  with  expenses  made  in  connection 
therewith,  it  is  essential  that  the  city  show  the  facts  from  which 
the  propriety  of  such  charges  may  be  determined. 

4.  Local  improvements — effect  where  city  purchases  delinquent 
property.  Where  a  city,  in  default  of  other  bidders,  purchases 
property  delinquent  as  to  a  special  assessment,  it  becomes  charge- 
able with  the  amount  bid  for  such  property,  together  with  interest 
thereon. 

5.  Local  improvements — propriety  of  appropriation  by  dty  to 
pay  for  purchases  at  tax  sales.  Where  a  city,  in  default  of  other 
bidders,  purchases  property  delinquent  for  a  special  assessment,  it 
is  proper  that  it  appropriate  an  amount  sufficient  to  cover  the  bid 
made  by  it,  together  with  interest  upon  such  amount. 

6.  Mandamus — when  remedy  by,  need  not  be  invoked.  A  remedy 
by  mandamus  need  not  be  invoked  to  compel  the  city  to  pay  to  a 
contractor  the  amount  which  it  has  bid  for  property  delinquent  for 
a  special  assessment,  it  appearing  that  the  city  has  appropriated 
money  to  pay  such  bid. 

Bill  in  chancery.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1907.  Affirmed. 
Opinion  filed  January  28,  1908. 

Statement  by  the  Court.  This  is  an  appeal  from 
a  decree  of  the  Superior  Court.  Appellee  filed  its 
bill  of  complaint  seeking  to  compel  the  city  of  Chicago, 
appellant,  to  pay  balances  claimed  to  be  due  upon 
vouchers  issued  in  certain  special  assessment  proceed- 
ings. The  vouchers  are  set  forth  in  the  bill  and  all 
are  in  form  substantially  like  that  described  as  fol- 
lows: 

''Special  Assessment  Vouchers  Warrant  No.  17,352, 
Estimate  No.  1,  and  Final  of  Installment  No.  5,  dated 
Chicago,  September  14,  1893,  in  which  it  is  stated  that 
from  the  collection  of  the  fifth  installment  of  the 
special  assessment  above  mentioned,  made  by  the  City 
of  Chicago,  and  as  confirmed  by  the  County  Court  of 
Cook  County,  Illinois,  on  the  21st  day  of  February, 
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A.  D.  1893,  for  the  purpose  of  improving  Lawndale 
avenue  from  Ogden  avejiue  to  West  Twelfth  street,  in 
said  city,  but  out  of  no  other  assessment  or  fund,  on 
the  1st  day  of  October,  1897,  or  when,  and  as  so  col- 
lected, and  in  the  city  treasury,  the  City  of  Chicago, 
will  pay  to  Barber  Asphalt  Paving  Company,  or  or- 
der, the  sum  of  Ten  Thousand  Two  Hundred  and  Fifty- 
nine  and  Fifty-four  Hundredths  Dollars,  being  the 
fifth  installment  of  the  contract  price  of  said  Barber 
Asphalt  Paving  Company  for  said  work,  with  interest 
thereon  at  the  rate  of  six  per  centum  per  annum,  from 
the  14th  day  of  September,  1893,  and  annually  there- 
after, or  when  and  as  thereafter  collected  and  in  the 
city  treasury,  or  so  much  of  said  principal  sum  and 
such  interest  as  shall  be  so  collected  by  said  city  upon 
said  installment  and  interest  thereon.'' 

The  bill  alleges,  among  other  things,  that  said  vouch- 
ers had  been  duly  assigned  to  complainant,  that  they 
have  been  presented  to  the  city  for  payment  which  has 
been  refused,  that  the  city  has  refused  to  pay  the 
amounts  represented  by  these  vouchers  or  take  any 
steps  to  have  them  paid;  that  the  special  assessments 
made  for  the  various  improvements  to  which  the 
vouchers  relate  amounted  in  each  case  to  a  sum  suf- 
ficient to  pay  for  such  improvements  and  to  pay  the 
vouchers  in  question  in  full ;  that  the  city  has  collected 
on  such  special  assessments  money  sufficient  to  pay 
the  said  vouchers;  that  the  city  is  indebted  to  said 
special  assessment  funds  respectively  for  public  bene- 
fits assessed  against  the  city  which  it  is  the  latter 's 
duty  to  pay;  that  the  city  has  illegally  charged  sundry 
items  against  the  fimds  collected  for  said  assessments 
and  pretends  there  is  no  money  in  its  possession  to 
the  credit  of  said  assessment  accounts ;  that  if  the  city' 
should  state  said  accounts  fairly  and  justly,  it  would 
appear  there  were  large  amounts  of  money  to  the 
credit  of  each  of  said  accounts  which  should  be  paid 
complainant  on  account  of  such  vouchers;  that  if  the 
city  should  credit  said  special  assessment  accounts 
with  amounts  owing  thereto  by  the  city,  there  would 
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be  sufficient  money  to  the  credit  of  such  accounts  to 
pay  the  vouchers  in  full ;  that  it  is  the  duty  of  the  city 
to  collect  said  assessments  and  complainant  is  informed 
and  believes  that  in  some  instances,  through  negli- 
gence of  the  city,  some  money  due  on  such  assessments 
has  been  allowed  to  remain  unpaid;  that  the  city  has 
charged  in  said  accounts  sundry  items  as  expenses  of 
said  assessments,  which  were  not  paid  by  the  city  and 
not  used  for  any  legitimate  expense  of  the  improve- 
ments ;  that  it  has  charged  in  the  several  special  assess- 
ment accounts  sundry  items  for  rebates,  inspection, 
engineering  and  costs  which  are  largely  in  excess  of 
just  and  lawful  charges  for  such  items;  that  items  of 
debt  in  such  accounts  which  are  not  chargeable  to  said 
special  assessments  are  credited  in  other  accounts  of 
said  city  in  such  manner  that  portions  of  such  special 
assessment  funds  which  should  be  paid  to  complainant 
stand  to  the  credit  of  other  accounts  of  the  city  and 
the  city^s  officials  refuse  to  pay  -  complainant  such 
amounts;  that  complainant  is  informed  and  believes 
that  if  the  city  would  state  the  account  of  each  of  said 
vouchers,  charging  and  crediting  thereon  none  but 
proper  charges  and  credits,  there  would  be  money 
enough  to  the  credit  of  each  of  said  vouchers  to  pay 
the  same  in  full. 

In  an  amended  and  supplemental  bill  it  is  alleged  to 
be  the  duty  of  the  city  as  trustee  to  credit  the  several 
installments  of  said  vouchers,  with  the  respective 
amounts  due  thereon,  and  use  the  same  in  payment 
of  the  vouchers;  that  the  city  is  trustee  of  the  funds 
of  the  several  installments  and  such  funds  cannot  be 
lawfully  used  by  the  city  to  reimburse  it  for  any  dis- 
bursements properly  chargeable  against  other  install- 
ments, as  it  is  said  they  have  been;  that  the  city  has 
purchased  at  the  sale  of  lands  liable  to  pay  such  assess- 
ments sundry  parcels  of  such  land,  still  holds  the  re- 
sult of  such  purchase  and  charges  the  whole  amount 
of  such  purchase  against  the  respective  installments 
mentioned  in  said  vouchers,  when  in  fact  it  has  no 
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right  to  charge  the  same  or  any  part  thereof  against 
said  installments;  that  one  or  more  of  said  special 
assessments  was  assessed  in  part  upon  real  estate  be- 
longing to  the  city  and  that  as  to  such  amounts  the 
part  required  to  pay  the  vouchers 'should  be  paid  by 
the  city. 

The  amended  and  supplemental  bill  states  that  after 
the  filing  of  the  original  bill,  complainant  instituted 
mandamus  proceedings  against  the  city  to  compel  it 
to  pay  the  public  benefit  judgments  due  on  account 
of  said  several  special  assessments,  but  that  neverthe- 
less it  is  entitled  to  the  relief  prayed  for.  The  bill 
prays  for  an  accounting  under  direction  of  the  court, 
that  the  city  be  required  to  pay  complainant  the 
amount  justly  due  it  on  each  of  said  vouchers,  together 
with  interest  thereon,  and  that  if  there  is  not  enough 
money  properly  to  the  credit  of  any  of  said  vouchers 
to  pay  the  same  in  full  complainant  may  have  a  decree 
against  the  city  for  the  balance  thereof. 

The  answer  of  the  city  denies  material  allegations 
of  the  bill,  and  rests  its  defense  substantially  on  the 
ground  that  the  contractor's  right  of  payment  for  work 
done  under  contracts  for  local  improvements  made  un- 
der special  assessments  is  not  an  absolute  right  but 
statutory,  and  that  by  written  agreement  made  in  each 
case  it  is  confined  to  the  amount  which  shall  have  been 
actually  collected  by  the  city  through  the  respective 
special  assessment  proceedings.  The  city  denies  the 
allegation  that  on  a  proper  statement  of  accounts  there 
will  be  funds  enough  to  pay  the  vouchers. 

The  cause  was  referred  to  a  master.  His  report 
having  been  approved,  a  decree  was  entered  finding  the 
material  allegations  of  the  bill  to  be  true,  that  there 
are  certain  appropriations  out  of  which  the  vouchers 
could  be  lawfully  paid,  that  the  amount  due  December 
8,  1906,  was  $11,101,  and  that  this  should  be  paid  as 
follows:  out  of  funds  collected  and  held  in  trust  to 
pay  these  vouchers  $5,092.49 ;  out  of  appropriations  in 
1905  to  pay  public  benefits  $5,135.55;  and  out  of  ap- 


660  Appellate  Courts  of  Illtnqis. 

Vol.  138.]  City  of  Chicago  v.  Union  Trust  Co. 

propriation  of  $75,000  for  payment  for  property  pur- 
chased by  the  city  in  special  assessment  proceedings 
$872.96,  making  up  the  total  of  $11,101.  It  is  decreed 
that  said  sum  of  $5,092.49  if  not  otherwise  paid,  shall 
be  paid  out  of  an 'appropriation  of  $352,060  for  **  re- 
payment to  old  law  special  assessment  fund  amounts 
illegally  transferred  at  various  times. '^  It  is  further 
provided  that  all  of  said  amounts  and  interest  thereon 
not  paid  out  of  said  three  appropriations  be  paid  out 
of  an  appropriation  made  in  March,  1906,  *Ho  pay  any 
decree  against  the  city  and  to  enable  the  comptroller 
to  comply  with  any  decree  that  may  be  rendered ''  in 
this  cause. 

George  A.  Mason  and  Pbank  Johnston,  Jr.,  for  ap- 
pellant; Edward  J.  Brundage,  Corporation  Counsel, 
of  counsel. 

HoLDEN  &  BuzzELL,  for  appellee;  William  H.  Hol- 
den,  of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the 
court. 

It  appears  that  by  reason  of  payment  by  the  city  of 
public  benefits  assessed  against  it  for  certain  local  im- 
provements, which  pajmaent  was  made  in  accordance 
with  a  judgment  rendered  in  mandamus  proceedings 
(City  of  Chicago  v.  The  People,  215  111.  235),  the  claims 
of  complainant  on  many  of  the  vouchers  referred  to  in 
the  bill  have  been  satisfied  in  full.  The  controversy  is 
therefore  now  confined  to  the  remaining  six  of  the 
warrants  or  vouchers  referred  to  in  the  bill  of  com- 
plaint. There  seems  to  be  no  dispute  as  to  the  correct- 
ness of  the  computation  by  which  the  amount  due  com- 
plainant, including  principal  and  interest  on  said  un- 
paid vouchers,  is  fixed  in  the  decree  at  $11,101.  It 
is,  however,  denied  in  behalf  of  the  city  that  interest 
can  be  allowed  after  the  collection  of  the  assessments 
and  denied  that  there  are  any  funds  in  the  city's 
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hands  actually  applicable  to  payment  of  the  amounts 
due  on  the  vouchers.  It  is  said  to  be  undeniable  **that 
there  are  practically  no  funds  whatever  actually  in 
the  warrants,'^  the  precise  condition  being  that  there 
is  a  deficit  varying  from  between  three  and  four  hun- 
dred dollars  to  over  seven  thousand  dollars  in  all  of 
the  six  cases. 

(1)  As  to  the  contention  that  the  decree  improperly 
allows  interest  on  the  vouchers  after  their  maturity, 
if  the  decree  is  correct  as  to  the  principal  of  the  vouch- 
ers, we  are  of  opinion  the  interest  was  properly  al- 
lowed. In  City  V.  The  People,  215  111.  235-239,  supra, 
after  reference  to  the  statute  it  is  said:  '^from  these 
sections  of  the  statute  it  is  clear  that  the  several  in- 
stallments assessed  against  private  individuals  shall 
bear  interest  from  their  date  until  maturity  and  they 
shall  also  bear  interest  until  paid.  The  portion  of  the 
assessment  payable  by  the  public  seems  to  be  placed 
upon  the  same  footing  as  the  portion  payable  by  pri- 
vate individuals."  It  was  held  that  no  distinction 
should  be  made.  In  the  case  at  bar  the  decree  pro- 
vides for  payment  of  the  amounts  found  due  complain- 
ant, first,  out  of  funds  collected  by  the  city  and  held 
in  trust  by  it  to  pay  the  vouchers;  second,  out  of  an 
appropriation  made  to  pay  public  benefits ;  and  third, 
out  of  an  appropriation  to  pay  for  property  purchased 
by  the  city  at  sales  for  the  unpaid  special  assessments ; 
and  that  all  of  said  amounts  found  due,  with  interest 
thereon,  and  not  paid  out  of  the  three  appropriations 
above  mentioned,  should  be  paid  out  of  another  ap- 
propriation made  by  the  city  *^to  pay  any  decree  ver- 
sus the  city  and  to  enable  the  comptroller  to  comply 
with  any  decree  that  may  be  rendered"  in' the  present 
cause.  One  of  the  ap'propriations  was  for  $352,060, 
'^for  repayment  to  old  law  special  assessment  fund 
amounts  illegally  transferred  at  various  times" — an 
implied  confession,  it  may  be  remarked,  that  such 
illegal  transfers  had  been  made.  If  there  were  illegal 
transfers  of  trust  funds  which  should  be  applied  on 
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these  vouchers,  as  the  decree  seems  to  have  found,  no 
reason  appears  why  the  city  should  not  pay  interest 
on  money  thus  illegally  borrowed,  as  well  as  upon  any 
other  borrowed  funds.  As  to  the  amounts  due  from 
the  city  for  public  benefits  and  upon  its  purchases  at 
tax  sales  applicable  to  the  vouchers  in  question,  no 
reason  is  perceived  why  the  city,  if  liable  for  the 
principal,  should  not  pay  interest.  As  to  the  public 
benefits  assessed  against  the  city,  the  question  of  in- 
terest has  been  settled  in  215  HI.  235-239,  above  cited. 
The  principle  there  stated  is,,  we  think,  applicable  in 
like  manner,  in  case  of  tax  purchases  by  the  city  of 
property  sold  for  non-payment  of  these  assessments, 
which  the  city  is  by  law  authorized  to  purchase  (B.  S. 
of  1893,  p.  274,  sec.  159)  and  for  which  purchases  it 
has  not  paid. 

(2)  It  is  said  in  behalf  of  the  city  that  the  special 
assessment  vouchers  in  controversy  ^'are  payable 
solely  out  of  their  respective  special  assessment  funds 
and  the  city  of  Chicago  cannot  legally  pay  them  out 
of  its  general  funds, '^  that  there  are  no  such  assess- 
ment funds  in  its  hands,  and  the  city  has  no  power  to 
appropriate  any  for  payment  of  these  vouchers.  The 
provisions  of  the  special  assessment  law  referred  to 
are  found  in  sections  49  and  64,  article  IX  of  the 
Cities  and  Villages  Act.  The  first  of  these  (section 
49)  provided  that  *'all  persons  having  any  contracts 
with  the  city  or  village  and  who  agree  to  be  paid  from 
special  assessments  shall  have  no  claim  or  lien  upon 
the  city  or  village  in  any  event,  except  from  the  collec- 
tions of  the  special  assessments  made  for  the  work 
contracted  for.'^  Section  64  further  provided  that 
**any  person  or  persons  accepting  vouchers  as  pro- 
vided herein  for  work  done  or  performed  upon  local 
or  public  improvements  shall  have  no  claim  or  lien 
upon  the  city,  incorporated  town  or  village,  in  any 
event  for  the  payment  of  said  vouchers  or  the  inter- 
est, except  from  the  collection  of  the  installments  for 
which  said  vouchers  are  issued  and  provided,  that  this 
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section  shall  apply  to  all  holders  of  any  of  said  vouch- 
ers, whether  the  original  contractors  or  their  assigns. '* 
To  the  same  effect  is  a  provision  in  section  9  of  the 
Local  Improvement  Act  of  1897.  It  is  said  by  counsel 
for  the  city  that  these  provisions  of  the  special  assess- 
ment law  have  been  held  valid  and  binding  (City  of 
Alton  V.  Foster,  207  111.  150),  and  that  *'the  city  is 
powerless  by  ordinance  to  make  itself  liable  in  the 
face  of  the  express  provisions  of  the  statute''  (City 
of  Chicago  v.  Brede,  218  HI.  528),  and  cannot  appro- 
priate funds  to  be  used  in  payment  of  special  assess- 
ment vouchers  or  bonds  where  there  is  a  deficit  in 
special  assessment  funds.  The  city's  contention  is 
stated  more  fully  as  follows:  that  ** appellee  cannot 
be  allowed  to  recover  in  this  proceeding  from  the 
general  funds  of  the  city,  but  is  limited  solely  and  ex- 
clusively to  recovery  from  the  special  assessment 
funds  against  which  its  vouchers  are  issued;"  that 
*4f  there  are  no  such  funds  actually  in  existence,  but 
instead  there  are  deficits  in  the  warrants  of  the  funds, 
then  clearly  the  appellee  cannot  maintain  this  suit. 
It  must  seek  rehef  by  some  other  remedy."  It  is 
further  said  to  be  **an  undisputed  fact  in  the  record 
that  there  are  no  funds  to  the  credit  of  these  war- 
rants," and  that  **  there  is  no  evidence  whatever  that 
the  city  in  its  corporate  capacity  used  any  of  the 
special  assessment  funds  for  its  corporate  uses;"  that 
appellee  is  seeking  to  recover  *^on  the  pure  fiction 
that  there  should  be  funds  in  the  several  warrants 
when  in  point  of  fact  there  are  none."  There  is  no 
material  controversy  as  to  the  force  and  effect  of  the 
statute  referred  to.  The  material  question  is  one  of 
fact. 

We  deem  it  unnecessary  to  set  out  in  detail  the  evi- 
dence, all  of  it  derived  from  witnesses  in  the  employ 
of  the  city,  as  to  the  condition  of  the  funds  applicable 
to  each  of  the  warrants  here  in  controversy.  It  is, 
however,  far  from  being  an  ^^ undisputed  fact"  that 
the  city  does  not  hold  funds  to  the  credit  of  these 
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warrants  upon  a  proper  accounting.  Taking  one  of 
the  warrants  as  an  illustration,  there  is  evidence  tend- 
ing to  show  in  reference  to  **  Special  Assessment 
Voucher  Warrant  No.  17352,  Estimate  No.  1.  and  Final 
of  Installment  No.  5,"  which  voucher  is  described  in 
the  statement  hereinbefore  made,  that  upon  the  fifth 
installment  of  said  Warrant  ^*No.  17,352,"  the  city  has 
collected  $11,380.73;  that  it  has  paid  out  therefrom 

$9,465.92,  leaving  a  balance  on  hand  of '..$1914.81 

The  city,  it  is  said,  has  appropriated  for  pub- 
lic benefits  assessed  against  it  on  account  of 
the  improvement, 7151.11 

Making  a  total  fund  of $9065.92 

The  balance  claimed  to  be  due  appellee  on  this  voucher 
is  $6955.69;  showing  apparently  an  amount  in  the 
hands  of  the  city  applicable  in  payment  of  this  fifth  in- 
stallment of  over  $2,000  in  excess  of  the  amount  of  the 
voucher.  The  city,  however,  introduced  evidence 
tending  to  show  that  the  record  of  the  Board  of  Local 
Improvements  shows  the  condition  of  warrant  No. 
17352  as  a  whole — not  the  several  installments —  to  be 
as  follows : 

Principal  collected  on  the  warrant, $49,424.61 

Interest,    7,702.66 

Making  a  total  of $57,127.27 

Less  discount  allowed  by  city  collector 68.42 


Leaving  a  net  amount  collected  of....  $57,058.85 
The  debits  appear  to  be  as  follows : 
Vouchers  issued,  including  the  one  in  con- 
troversy,    $50,686.51 

Interest,  8,489.49 

Costs,  3,221.07 

Overpaid  interest  refunded, 37.17 

Total,  $62,434.24 
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This  statement  leaves  an  apparent  deficit  of  $5,375.39 
from  which,  deducting  what  are  called  uncollected  pub- 
lic benefits  of  $1,818.51,  the  apparent  net  deficit  would 
be  $3,556.88,  provided  appellee's  voucher  of  $6,955.69 
should  be  paid  in  full.  Until  it  is  so  paid  there  is  ap- 
parently, even  on  this  showing,  a  balance  of  over 
$3,000  applicable,  for  aught  that  appears,  on  account 
of  complainant's  voucher.  There  is,  however,  so  far 
as  we  discover,  no  evidence  tending  to  show  that  the 
disbursements  apparently  made  according  to  such  rec- 
ord were  actually  made,  or  that  they  are  properly 
chargeable  to  account  of  that  warrant.  In  the  case  of 
this  warrant,  as  in  each  of  the  other  warrants,  the 
amounts  collected  by  the  city  on  the  particular  install- 
ments for  which  complainant  holds  the  vouchers  in 
controversy,  including  amounts  appropriated  by  the 
city  to  pay  the  public  benefits  and  amounts  repre- 
sented by  tax  certificates  held  by  the  city,  are  appar- 
ently, as  there  is  evidence  tending  to  show,  more  than 
sufficient  to  pay  all  the  complainant's  vouchers  in  con- 
troversy. 

If,  as  claimed  by  complainant,  the  accounts  should 
be  so  made  up  as  to  show  the  proper  credits  and  dis- 
bursements as  to  each  of  the  several  installments,  and 
that  if  there  have  been  over  payments  made  by  the 
city  upon  any  installment  (as  to  which  there  is  no 
competent  evidence  apparently),  such  over  payments 
could  not  properly  be  charged  to  the  other  install- 
ments, then  it  would  be  unnecessary  to  inquire  what 
over  payments,  if  any,  there  were  as  to-  any  install- 
ment except  those- against  which  the  vouchers  in  con- 
troversy have  been  drawn.  As  to  these  last  we  are 
of  opinion,  as  above  indicated,  that  the  evidence  tends 
to  show  a  balance  on  hand  in  excess  of  the  amounts 
claimed  by  complainant  on  each  voucher.  We  are  in- 
clined to  concur  in  complainant's  contention  that  each 
installment  is  properly  chargeable  only  with  its  own 
expenses.  The  provisions  of  the  statute  applicable 
as  to  installments  may  be  found  in  sections  168a  and 
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168i,  pages  276-277,  E.  S.  of  1893.  lii  these  sections  it 
is  provided  in  substance  that  from  the  first  payment 
for  any  improvement  when  collected  */ shall  first  be 
paid  all  the  costs  of  making  the  said  assessment,  in- 
cluding court  costs,'*  and  that  the  remainder  be  paid 
''on  the  contract  for  said  work."  The  amount  re- 
maining due  upon  the  contract  for  the  improvement 
is  then  to  be  divided  into  four  equal  parts  and  vouch- 
ers issued  ''for  each  part,  payable  in  the  same  order 
and  manner  that  the  installments  are- payable,"  and 
to  bear  the  same  rate  of  interest.  These  provisions 
seem  to  contemplate  no  charges  other  than  such  as 
properly  pertain  to  the  collection  and  payment  of  the 
installments  themselves  against  the  "four  equal  an- 
nual installments"  into  which  "the  amount  remaining 
due  upon  the  contract  for  said  improvement"  is  to 
be  divided  after  first  paying  "all  the  costs  of  making 
the  said  assessment,  including  court  costs."  It  is  not 
enough  therefore  for  the  city  as  trustee  of  the  funds 
collected  on  these  assessments,  including  such  sums 
as  are  due  and  owing  by  the  city  itself  to  such  funds, 
merely  to  show — as  in  case  of  Warrant  17,352,  for 
example — that  it  has  made  a  lump  charge  of  $3,221.07 
against  the  assessment  as  a  whole  for  "costs."  It 
must  be  able  to  show  the  facts  from  which  the  pro- 
priety of  these  disbursements  can  be  determined. 
What  is  said  in  City  v.  The  People,  215  HI.  235-239, 
supra,  is  applicable  in  substance;  namely,  that  it  is 
the  duty  of  the  city  to  "set  out  clearly  and  definitely 
in  detail  all  of  its  items  of  receipts  and  expenditures 
so  that  the  court  can  see  that  it  is  not  the  fault  of  the 
municipality  that  the  debt  is  not  paid."  This  the 
evidence  entirely  fails  to  do.  The  city  has,  we  think, 
clearly  failed  to  show  that  it  has  not  on  hand  "from 
the  collections  of  the  special  assessments  made  for  the 
work  contracted  for,"  sufficient  money  to  pay  the 
vouchers  in  controversy. 

(3)     In  certain  of  the  warrants  there  have  been 
"abatements"  made  by  the  city  after  confirmation  of 
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the  assessments  and  before  their  collection.  These 
seem  to  have  been  made  by  the  city  in  administering 
the  fund  and  not  by  the  court.  It  is  urged  in  behalf 
of  the  city  that  such  reductions  ''cannot  be  considered 
in  contemplation  of  law  as  having  been  collected  and 
as  constituting  an  available  part  of  the  special  assess- 
ment fund.  In  case  of  one  of  the  warrants  in  contro- 
versy these  reductions  amounted  to  over  $4300.  It 
is  conceded  that  these  abatements  were  irregular  and 
improper,  that  no  oflBicial  of  the  special  assessment 
department  of  the  city  could  ''reduce  or  modify  in  any 
way  the  assessment  as  confirmed  by  the  court.''  It 
appears  to  be  contended,  however,  that  the  only  way 
in  which  the  city  can  be  compelled  to  collect  and  ac- 
count for  these  abatements  is  by  mandamus,  that  the 
money  not  having  been  actually  collected,  no  claim 
therefor  can  be  made  against  the  city.  In  view,  how- 
ever, of  the  fact  that  the  decree  in  this  case  does  not 
require  the  city  to  pay  complainant  any  money  on 
account  of  the  sums  remaining  so  uncollected,  it  is  un- 
necessary further  to  consider  the  question. 

(4)  It  is  urged  that  where  a  municipality  in  default 
of  other  bidders  becomes  the  holder  of  tax  certificates 
on  property  sold  to  enforce  the  collection  of  delin- 
quent special  assessments,  such  tax  certificates  can- 
not be  treated  as  such  cash  assets  in  the  special  assess- 
ment funds ;  and  that  a  municipality  is  not  liable  out  of 
its  general  funds  to  holders  of  special  assessment 
vouchers  for  the  amount  of  such  tax  certificates.  It  ap- 
pears that  the  city  has  appropriated  money  to  pay 
"for  property  purchased  by  the  city  in  special  assess- 
ment proceedings.''  As  we  have  said,  the  law  author- 
izes the  city  to  make  such  purchases.  If  such  sale 
is  made  to  a  private  individual  he  would  be  required  to 
pay  the  amount  bid  at  the  tax  sale  upon  receiving  his 
certificate  of  purchase  or  a  tax  deed.  No  reason  is 
apparent  why  there  should  be  any  distinction  between 
a  municipality  and  an  individual  in  that  respect.  It 
is  said  that  before  seeking  to  hold  the  city  liable  for 
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amounts  due  upon  such  purchases,  resort  must  be  had 
**to  the  proper  remedy  to  compel  the  city  to  take  such 
action,"  referring  apparently  to  mandamus.  We  do 
not  concur  in  this  view.  The  city  has  not  refused,  so 
far  as  appears,  to  pay  for  these  purchases.  On  the 
contrary,  an  appropriation  for  the  purpose  has  been 
made  and  the  money  set  apart.  Its  application  to 
the  proper  assessment  fund  is  a  mere  matter  of  book- 
keeping, an  administrative  function,  for  which  no  writ 
of  mandamus  has  so  far  appeared  to  be  necessary. 
In  City  of  Chicago  v.  The  People,  215  HI.  235-236, 
before  referred  to,  the  petition  for  mandamus  prayed 
for  the  writ  to  compel  the  city  '*to  appropriate  in  their 
next  annual  appropriation  ordinance  such  sum  or  sums 
of  money  as  were  necessary  to  pay  such  public  bene- 
fits and  interest  thereon."  The  writ  was  issued  '* com- 
manding respondents  to  make  an  appropriation." 
This  the  city  has  done  and  has  paid,  as  is  conceded 
in  this  case,  amounts  so  appropriated.  An  appropria- 
tion to  pay  for  such  purchases  at  tax  sales  having 
been  made,  no  reason  as  yet  appears  why  payment 
could  not  if  necessary  be  enforced  by  judgment.  In 
case  of  unliquidated  demands  **and  in  cases  where  the 
liability  is  doubtful  and  disputed,  mandamus  is  not 
an  appropriate  remedy  in  the  first  instance.  The 
claim  must  first  be  established  and  liquidated  by  a 
judgment,  and  then  if  the  proper  authority  refuses 
to  provide  for  its  payment,  mandamus  lies  to  compel 
it  to  do  so."  A.  &  E.  Ency.  of  L.,  2nd.  ed.,  vol.  19,  p. 
793.  We  are  unable  to  concur  in  appellant's  conten- 
tion that  the  city  had  no  right  nor  power  to  make 
such  appropriation  for  tax  certificates  on  land  sold 
for  unpaid  special  assessments,  which  it  is  expressly 
authorized  by  statute  to  so  purchase.  In  support  of 
this  contention  we  are  referred  to  City  of  Chicago  v. 
Brede,  218  111.  528,  which  is  not,  we  think,  in  point. 
The  case  at  bar  is  not  one  where  the  city  *'has  sought 
to  make  itself  liable  in  the  face  of  the  express  pro- 
vision of  the  statute."    In  making  such  appropriation 
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the  city  was,  we  think,  using  reasonable  diligence  to 
cause  the  assessment  to  be  collected  and  the  vouchers 
paid  as  the  statute  requires. 

For  reasons  indicated  the  decree  of  the  Superior 
Court  will  be  affirmed. 

Affirmed. 


The  Brunswlek-Balke-Collender  Company  t.  Adolph 

Nix. 

Oen.  No.  13,601. 

1.  Jurisdiction — what  waives  right  to  object  to.  Jurisdiction  to 
reinstate  a  cause  after  dismissal  is  waived  where  it  appears  that  the 
defendant,  after  the  reinstatement,  entered  into  a  stipulation  pro- 
viding for  the  passing  of  the  cause,  went  to  trial,  examined  and 
cross-examined  witnesses.  Introduced  testimony,  argued  the  case,  etc. 

2.  Evidence — when  admission  of,  erroneous,  in  action  for  per- 
sonal injuries.  Testimony  descriptive  of  a  plug  is  not  competent, 
and  its  admission  is  ground  for  reversal  where  it  does  not  appear 
that  the  plug  described  was  the  one  claimed  as  the  cause  of  the 
injury  in  suit. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Ben  M.  Smith,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1907. 
Reversed  and  remanded.  Opinion  filed  January  28,  1908.  Rehear 
ing  denied  February  11,  1908. 

Statement  by  the  Court.  This  is  an  action  to  re- 
cover for  personal  injuries.  Appellee  was  in  the  em- 
ploy of  appellant  and  was  operating  an  automatic 
turning  lathe  used  for  boring  stoppers.  While  so  en- 
gaged, a  plug  which  held  a  small  bit  for  boring,  be- 
came detached  and  flew  off,  striking  plaintiff  in  the 
eye.  He  states  that  at  the  time  he  was  hurt  he  '^was 
reaching  over  to  get  another  stopper  and  the  bit  and 
plug  flew  out  and  hit  me  in  the  eye.'^ 

These  stoppers  are  used  upon  wires,  holding  count- 
ers, of  button-like  shape,  usually  strung  over  billiard 
tables  for  use  of  the  players  in  keeping  count  during 
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a  game.  The  stpppers  are  placed  on  the  wires  to  stop 
the  oounters  within  prescribed  limits.  In  order  to  keep 
the  stoppers  in  position  on  the  wire  a  small  hole  was 
bored  in  its  side  to  receive  a  thumb  screw  by  which  it 
is  fastened  to  the  wire  and  kept  in  position.  Appel- 
lee was  boring  these  holes  when  injured. 

The  boring  was  done  by  a  small  steel  bit  attached 
to  a  wooden  plug  which  is  inserted  in  a  hole  in  the 
end  of  a  spindle.  When  the  machine  is  in  motion  the 
spindle,  including  the  plug  and  bit,  revolve  rapidly, 
and  the  bit  bores  a  small  hole  extending  to  the  center 
of  the  stopper,  which  is  held  against  the  bit  by  the 
operator.  Appellee  had  done  this  boring  on  a  number 
of  former  occasions.  The  day  before  the  accident 
he  used  the  same  bit  most  of  the  forenoon  and  about 
four  hours  the  day  following,  when  the  accident  oc- 
curred. There  is  evidence  tending  to  show  that  this 
was  not  the  first  time  the  plug  had  come  out  when 
appellee  was  using  the  machine  in  boring.  The  same 
thing  had  occurred  three  or  four  times  before  and  on 
these  occasions  the  plug  had  fallen  or  been  thrown 
harmlessly  on  the  floor.  On  such  occasions  it  had  been 
replaced  for  appellee  by  the  same  man  who  put  it  in 
and  replaced  it  for  him  when  it  came  out  while  ap- 
pellee was  using  the  machine  the  day  before  the  ac- 
cident. 

The  cause  was  submitted  to  a  jury  which  found  in 
favor  of  appellee  and  assessed  his  damages  at  $5,000. 
Judgment  was  entered  accordingly,  from  which  this 
appeal  is  prosecuted. 

John  Babton  Payne,  F.  J.  Canty  and  J.  C.  M. 
Clow,  for  appellant. 

B.  J.  Wellman,  for  appellee;  Abthub  A.  House,  of 
counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the 
court. 

It  is  contended  in  behalf  of  appellant,  first,  that 
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the  court  entirely  lost  jurisdiction  of  the  cause  when 
it  had  been  called  for  trial,  dismissed  for  want  of  pros- 
ecution and  the  Superior  Court  had  refused  to  vacate 
the  order  of  dismissal.  After  such  dismissal  and  upon 
the  same  day  the  motion  to  reinstate  was  made  before 
another  judge  of  the  same  court.  The  motion  was 
continued  to  the  next  term  and  some  months  after- 
ward, several  terms  having  intervened,  the  order  of 
dismissal  was  vacated.  We  are  of  opinion,  however, 
that  defendant  having  subsequently  submitted  to  the 
jurisdiction  of  the  court,  having  entered  without  reser- 
vation into  a  stipulation  with  appellee's  attorneys,  in 
accordance  with  which  the  case  was  passed  to  be 
taken  up  on  five  days'  notice,  having  subsequently 
gone  to  trial  examined  and  cross-examined  witnesses, 
introduced  testimony,  argued  the  cause  before  the 
jury,  requested  instruction  from  the  court,  submitted 
a  motion  for  a  new  trial  and  taken  what  steps  were 
deemed  necessary  in  defending  upon  the  merits,  it 
must  be  held  that  whatever  right  of  objection  it  may 
have  had  to  the  court's  jurisdiction  has  been  waived. 
Prall  V.  Hunt,  41  111.  App.  140;  Herrington  v.  Mc- 
CuUom,  73  111.  476-479. 

It  is  urged  that  the  plaintiff  assumed  the  risk  of 
injury  in  the  operation  of  the  machine,  that  such  risk 
was  entirely  open  and  obvious,  that  he  was  familiar 
with  the  plug  and  all  the  conditions  and  knew  the  plug 
was  liable  to  work  loose  because  it  had  done  so  three* 
or  four  times  while  he  was  using  it.  It  is  further  con- 
tended that  defendant  was  not  guilty  of  negligence 
and  that  there  were  errors  in  the  admission  of  testi- 
mony. 

In  the  view  we  are  compelled  to  take  of  the  admis- 
sion of  certain  testimony  material  to  the  issues,  we 
need  not  consider  at  length  other  questions  presented. 
The  negligence  charged  in  the  original  declaration  is 
that  the  bit  was  negligently  attached  and  fastened  to 
the  revolving  shaft.  Subsequently  six  additional 
counts  were  filed,  in  which  the  negligence  averred  is, 
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first,  that  plaintiff  was  furnished  with  unsuitable,  im- 
proper and  unsafe  tools ;  second,  that  he  was  a  minor 
and  was  not  properly  cautioned,  warned  and  instructed 
as  to  hidden  and  latent  defects  and  dangers  in  the 
machine;  third,  that  he  was  negligently  ordered  to 
work  with  a  bit  or  appliance  out  of  repair  and  un- 
safely and  insecurely  fastened;  fourth,  that  the  bit, 
tool  or  appliance  was  carelessly,  negligently  and  im- 
properly constructed;  fifth,  that  steam  power  was 
negligently  applied  with  unnecessary  and  excessive 
force,  causing  the  bit  to  be  detached  and  thrown 
against  plaintiff;  and  sixth,  the  defendant  so  care- 
lessly ran  and  operated  the  machine  that  by  such  negli- 
gence the  bit,  tool  or  appliance  was  detached  and 
thrown  against  the  plaintiff,  causing  the  injuries  com- 
plained of.  In  his  testimony  the  plaintiff  stated  that 
the  plug  he  was  using  to  which  the  boring  bit  by  which 
he  was  injured  was  attached  had  a  shaft  which  was 
only  half  an  inch  in  length  from  its  ** shoulder"  and 
that  it  was  inserted  in  the  spindle  or  shaft  only  half 
an  inch.  It  is  evident  this  testimony  had  an  import- 
ant bearing  on  the  question  of  defendant's  alleged 
negligence  in  the  use  of  the  plug  in  question.  Ap- 
pellee testifies  that  he  obtained  the  plug  himself  from 
a  box,  took  it  to  the  foreman,  telling  the  latter  he 
had  to  do  some  boring,  that  the  foreman  told  appellee 
to  get  a  certain  employe  who  would  put  the  plug  in 
for  him,  that  this  was  done,  that  the  plug  ''went  into 
the  shaft  about  half  an  inch,"  and  that  on  each  oc- 
casion when  he  was  boring  he  used  the  same  plug. 
There  is  evidence  tending  to  show  that  plugs  were  in 
common  use  for  the  same  purpose  and  in  the  same 
way  as  the  one  in  question.  The  plug  was  **  hammered 
into"  the  place  in  which  it  was  inserted  in  the  spindle 
or  shaft.  These  plugs  were  made  by  one  of  the  em- 
ployes of  the  defendant.  The  hole  in  which  the  plug 
was  inserted  is  said  by  one  of  appellee's  witnesses  to 
have  been  about  2V^  inches  in  depth,  and  this  witness 
who  says  he  thinks  he  made  the  plug  in  question  states 
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that  *4t  was  about  IV2  or  1%  inches  long/*  that  'Hhe 
part  of  the  plug  that  projected  into  the  shaft  was 
about  half  an  inch  or  five-eighths  inches  long,  some- 
thing like  that.'*  He  states  on  cross-examination  that 
**we  used  to  make  those  plugs  about  214  inches  long. 
I  made  them  so  they  would  fit  in  this  hole.**  The  man 
who  set  the  plug  in  question  for  appellee  and  testi- 
fied in  his  behalf  says  the  plug  was  ''about  2%  inches 
long,**  and  that  it  projected  into  the  lathe  ''about  an 
inch  and  a  quarter  or  an  inch  and  a  half.**  The  same 
witness  states  that  he  gave  plaintiff  instructions  per- 
taining to  the  use  of  the  plug.  There  was  therefore 
manifest  discrepancy  in  the  evidence  introduced  in  be- 
half of  plaintiff  as  to  the  depth  to  which  the  plug  in 
question  was  inserted  in  the  spindle.  In  order  ap- 
parently to  corroborate  plaintiff  in  his  statement  that 
it  was  inserted  in  the  hole  only  half  an  inch,  plaint- 
iff's brother  and  father  were  called  as  witnesses.  The 
former  states  that  he  saw  a  "wooden  plug  containing 
a  bit*'  which  was  brought  to  the  plaintiff's  home  after 
the  accident  by  someone  unknown  to  him,  and  that 
"the  part  which  entered  the  shaft  was  a  half  inch.** 
This  testimony  was  admitted  over  defendant's  objec- 
tion. A  motion  to  strike  it  out  was  denied  and  ex- 
ceptions were  preserved.  The  father  of  the  plaintiff 
was  then  put  on  the  stand  and  was  permitted  in  like 
maimer,  over  objection,  to  describe  the  plug  which  he 
states  he  also  saw  at  his  home,  and  which  he  says 
extended  into  the  shaft  half  an  inch.  The  admission 
of  this  testimony  was  clearly  erroneous  and  the  error 
was,  we  think,  material.  The  plug  which  these  wit- 
nesses described  was  in  no  way  identified  and  there 
was  no  evidence  even  tending  to  show  that  it  ever 
was  used  in  the  machine  in  question,  much  less  that  it 
was  the  plug  containing  the  bit  by  which  the  plaintiff 
was  injured.  There  was  evidence  in  behalf  of  defend- 
ant tending  to  contradict  plaintiff's  evidence  as  to  the 
plug  and  to  show  that  these  plugs  were  inserted  in 
the  shaft  from  about  an  inch  and  a  half  or  two  inches  to 
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two  and  a  half  inches,  instead  of  only  half  an  inch  as 
plaintiff  now  states,  though  he  apparently  testified 
differently  on  a  former  occasion.  The  jury  might 
readily  suppose  when  the  court  permitted  the  intro- 
duction of  the  testimony  of  the  two  witnesses  referred 
to  that  it  was  on  the  presumption  they  were  testifying 
from  personal  examination  of  the  identical  plug  which 
caused  the  accident,  when  in  fact  there  is  no  warrant 
for  any  such  presumption  in  the  record;  not  even  in 
plaintiff's  testimony  that  the  last  time  he  saw  the  plug 
and  bit  which  hit  him  was^  at  his  home  when  it  was 
brought  there  by  a  man  whom  he  don't  know.  The 
evidence  objected  to  was  incompetent  from  any  view 
and  its  admission  was,  we  think,  reversible  error. 

The  judgment  of  the  Superior  Court  must  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Waukesha  Canning  Company  y.  Henry  Horner  &  Com- 
pany. 

Oen.  No.  13,608. 

1.  Contracts — tohat  not  legal  readasion.  Part  of  a  shipment  of 
merchandise  cannot  he  accepted  and  the  halance  rejected,  nor  is  a 
legal  rescission  effected  hy  the  acceptance  and  use  of  a  part  of 
such  shipment,  followed  hy  a  purchase  upon  the  market  of  like 
merchandise,  as  that  used,  and  a  return  thereof,  together  with  the 
unused  halance  of  the  shipment  sought  to  he  rejected. 

2.  BuBDEN  OP  PROOF — Where  merchandise  ia  claimed  as  under  con- 
tract grade.  Where  there  is  evidence  tending  to  show  the  sale  and 
delivery  of  merchandise  and  its  acceptance  hy  the  vendee,  the  hurden 
of  showing  that  such  merchandise  was  not  such  as  was  called  for 
hy  the  contract  rests  upon  such  vendee. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1907.  Reversed  and  remanded. 
Opinion  filed  January  28,  1908.  Rehearing  denied  February  11, 
1908. 
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RiTSHEB,  MoNTGOMEBY,  Habt  &  Abbott,  for  appel- 
lant. 

Whitman  &  Hobnbb,  for  appellees. 

Mb.  Justice  Fbeeman  delivered  the  opinion  of  the 
court. 

Material  facts  out  of  which  the  controversy  in  this 
case  arises  are  that  in  January,  1904,  the  appellant 
contracted  to  sell  appellees  1,000  cases  of  canned  corn 
to  be  shipped  when  packed  for  the  season's  delivery. 
In  September  following  750  cases  of  this  com,  consti- 
tuting a  single  carload,  were  shipped  to  appellees.  At 
this  time  the  price  of  corn  such  as  contracted  for  had 
fallen  about  ten  cents  a  dozen  below  the  contract  price 
of  seventy-five  cents  a  dozen.  Upon  receipt  of  the  corn 
so  shipped  it  was  examined,  it  is  said,  by  one  of 
appellees,  and  thereupon  appellant's  agent  was  noti- 
fied not  to  ship  the  remaining  250  cases  called  for  by 
the  contract,  appellees  claiming  that  the  shipment  re- 
ceived by  them  was  not  up  to  grade.  Appellant  in- 
sisted the  corn  was  according  to  contract.  There  is 
evidence,  however,  tending  to  show  that  appellees  of- 
fered to  accept  and  retain  the  corn  which  they  had  re- 
ceived if  allowed  a  deduction  of  $87.50  from  the  in- 
voice price.  No  agreement  having  been  reached,  appel- 
lant brought  suit  and  upon  that  trial  a  verdict  was  re- 
turned in  favor  of  appellees.  While  the  cause  was  still 
pending  on  a  motion  for  a  new  trial  appellant  offered 
to  take  back  the  entire  shipment  of  750  cases  in  con- 
troversy, dismiss  the  suit  and  end  the  litigation.  This 
offer  was  accepted  and  appellant  gave  an  order  on  ap- 
pellees for  delivery  of  the  corn  to  teamsters  employed 
for  the  purpose  by  appellant. 

Meanwhile  appellees  claim  to  have  discovered  that 
they  had  sold  and  delivered  to  customers  of  theirs 
ninety-one  cases  of  the  corn  shipped  them  and  could 
not,  therefore,  return  the  whole  original  shipment  of 
750  cases.  Thereupon  appellees  went  out  into  the  mar- 
ket and  discovered  that  they  could  purchase  ninety-one 
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cases  of  the  same  brand  of  corn  from  a  wholesale  gro- 
cery firm  in  Chicago.  This  they  did,  and  without  no- 
tice to  appellant  caused  the  ninety-one  cases  so  pur- 
chased to  be  loaded  on  appellant's  wagons,  together 
with  the  remainder  which  they  had  on  hand,  of  the 
original  shipment  made  to  them  by  appellant.  The  lat- 
ter's  agent,  having  discovered  that  ninety-one  of  the 
cases  so  loaded  upon  his  wagons  was  not  a  part  of  the 
original  shipment,  refused  to  take  back  the  goods.  Ap- 
pellees claim  that  thereupon  they  offered  to  accept  the 
return  to  them  of  the  ninety-one  cases;  but  they  re- 
fused to  allow  the  teamsters  to  put  the  rest  of  the  com 
back  into  their  warehouse.  Appellant  thereupon 
caused  the  whole  quantity  of  corn  to  be  stored  subject 
to  the  order  of  appellees.  The  warehouse  receipt  for 
the  ninety-one  cases  not  a  part  of  the  original  shipment 
was  delivered  to  and  accepted  by  appellees.  The  ware- 
house receipt  for  the  rest  of  the  corn  was  likewise  ten- 
dered appellees,  who  refused  it. 

At  the  trial  evidence  was  introduced  on  both  sides 
as  to  the  condition  of  the  original  shipment;  that  in 
behalf  of  appellant  tending  to  show  that  the  corn 
shipped  was  strictly  in  accordance  with  the  contract, 
and  that  in  behalf  of  appellees  tending  to  show  that  it 
was  not  strictly  full  standard  corn.  In  the  view  we  take, 
however,  it  is  unnecessary  to  consider  that  evidence. 
At  the  conclusion  of  the  evidence  appellant  moved  the 
court  to  instruct  the  jury  to  return  a  verdict  in  its 
favor,  upon  the  ground  that  the  undisputed  evidence 
showed  that  a  part  of  the  goods  in  controversy  had 
been  sold  by  appellees  after  receipt  of  the  whole  ship- 
ment, and  that  the  acceptance  and  sale  of  a  part  con- 
stituted in  law  an  acceptance  of  the  whole.  The  court 
refused  so  to  instruct,  and  appellant  insists  that  such 
refusal  was  error  which  requires  a  reversal  of  the  judg- 
ment in  appellees'  favor. 

It  is  contended  in  behalf  of  appellant  that  the  ac- 
ceptance and  sale  by  appellees  of  a  portion  of  a  ship- 
ment of  goods  amounts  to  an  accceptance  of  the  whole 
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shipment.  There  is  no  question,  and  appellees  concede 
that  they  accepted  and  converted  to  their  own  use  in 
some  way  ninety-one  cases  out  of  the  original  750 
cases.  Notwithstanding  such  acceptance  and  conver- 
sion of  a  large  part  of  the  goods  they  had  contracted 
for,  they  now  claim  the  right  to  reject  the  balance  upon 
the  alleged  ground  that  the  goods  were  not  up  to  grade. 
We  do  not  so  understand  the  law  applicable.  It  is  well- 
established  law  that  a  party  cannot  affirm  a  contract 
in  part  and  rescind  it  as  to  the  residue.  If  he  rescinds 
at  all  he  must  rescind  as  to  the  whole.  Unless  the  prop- 
erty is  entirely  worthless — and  there  is  no  such  claim 
in  this  case — ^the  party  seeking  to  rescind  must  put  the 
other  party  in  as  good  condition  as  he  was  in  before  the 
sale,  by  making  return  of  the  property  purchased ;  and 
he  must  do  this  within  a  reasonable  time  and  before 
exercising  acts  of  ownership  over  the  property,  as  was 
done  in  the  case  at  bar  by  selling  a  part  of  the  goods 
in  controversy.  If  he  so  disposes  of  them  before  ob- 
jecting to  the  goods  on  the  ground  that  they  are  differ- 
ent in  quality  from  the  goods  he  purchased — ^the  claim 
that  appellees  make  in  this  case — he  cannot  afterward 
repudiate  the  contract,  as  appellees  seek  to  do,  and 
wholly  defeat  the  vendor's  claim  for  the  price.  Wolf 
V.  Dietzsch,  75  111.  210;  Harzfeld  v.  Converse,  105  111. 
534-539;  Rothschild  v.  Wise,  81  111.  App.  95-98;  Telford 
v.  Albro,  60  111.  App.  359;  Lenz  v.  Blake,  44  Oregon, 
569-574.  In  the  latter  case  the  defendant  had  sold  a 
part  of  the  goods  before  discovering  their  defects,  and 
was  held  to  have  thereby  accepted  them.  It  was  said 
he  was  entitled  only  to  a  counter  claim  for  such  dam- 
ages as  naturally  resulted  from  a  breach  of  an  alleged 
warranty.  Here  appellees  make  no  claim  for  damages 
and  so  far  as  appears  suffered  none.  See  also  Bab- 
cock  V.  Hutchinson,  4  Lansing  (N.  Y.)  276. 

It  is  urged  in  appellees^  behalf,  however,  that  the 
reason  of  the  doctrine  of  rescission  as  above  stated  is 
that  the  vendor  must  be  made  whole  and  placed  in  the 
same  position  he  was  in  before  the  sale,  and  that  appel- 
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lant  has  been  made  whole  by  delivery  to  it  of  the  same 
number  of  cases  of  the  same  brand  of  com.  It  is  new 
doctrine  that  appellees,  after  using  ninety-one  cases  of 
the  corn — selling  it  to  their  customers,  as  they  state — 
can  then  go  into  the  market  and  buy  ninety-one  other 
cases  at  a  less  price,  it  may  be,  than  the  original  con- 
tract price,  surreptitiously  replace  with  such  new  pur- 
chase what  they  have  appropriated,  and  then  tender 
back  the  corn  so  newly  purchased  as  if  it  were  a  part 
of  the  original  shipment,  together  with  the  unsold  re- 
mainder of  such  shipment,  and  claim  that  they  have  re- 
stored the  vendor  to  his  original  position  before  the 
salo.  Appellees  may  have  acted  *'in  the  highest  good 
failh,"  as  their  counsel  contend,  but  if  so  they  failed 
to  manifest  a  high  order  of  good  faith  when  they  at- 
tempted to  conceal  the  fact  they  had  converted  ninety- 
one  cases  of  the  corn  to  their  own  use,  by  tendering 
to  appellant  ninety-one  other  cases  as  if  they  had  been 
a  part  of  the  original  shipment. 

It  is  asserted  by  appellees'  attorneys  that  appellant 
**witli  full  knowledge  that  ninety-one  of  the  original 
cases  of  the  corn  had  been  sold  and  that  ninety-one 
cases  had  been  substituted,  accepted  the  750  cases  of 
corn  delivered  to  it  after  the  first  trial  in  full  settle- 
ment of  this  cause  of  action.'*  Our  attention  has  not 
been  called  to  any  evidence  tending  to  sustain  this 
statement,  and  it  requires  no  further  consideration. 
We  find  no  evidence  of  rescission  of  the  original 
contract  nor  of  an  accord  and  satisfaction  between  the 
parties.  Appellees  bought  the  corn,  received  it,  used 
or  disposed  of  part  of  it  without  making  any  objection 
to  its  character  or  quality,  thus  making  it  their  own, 
and  no  sufficient  reason  appears  for  exempting  them 
from  the  ordinary  liability  of  a  purchaser  to  a  vendor. 

We  are  inclined  also  to  agree  with  appellant  that  in 
view  of  the  evidence  tending  to  show  the  sale  and  de- 
livery of  the  corn  in  controversy,  together  with  its  ac- 
ceptance by  appellees,  the  burden  of  showing  that  it 
was  not  such  corn  as  the  contract  called  for  rests  upon 
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appellees,  and  that  it  was  error  to  instruct  the  jury  to 
the  contrary  or,  at  least,  in  language  susceptible  of 
such  construction. 

For  the  reasons  indicated  the  judgment  of  the  Su- 
perior Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


West  Chicago  Street  Bailway  Company  t.  C.  M.  Mile- 
ham. 

Oen.  No.  13,648. 

1.  Declaration — when  charges  negligence  generally,  A  declara- 
tion charges  negligence  generally  where  it  avers  that  the  "defend- 
ant then  and  there,  by  Its  servants,  agents  and  employes,  so  care- 
lessly, recklessly,  wilfully,  negligently,"  drove  and  managed  its  car 
that  "by  and  through  the  negligence  ♦  ♦  •  of  the  defendant, 
through  its  said  servants,"  the  plaintiff  was  injured. 

2.  Negligence — when  doctrine  res  ipsa  loquitur  applies.  The 
doctrine  of  res  ipsa  loquitur  applies  as  between  a  passenger  and 
carrier  where  there  is  evidence  tending  to  show  that  the  cause  of 
the  injury  complained  of  was  the  negligent  operation  of  the  carrier's 
car. 

3.  Verdict — when  not  excessive.  A  verdict  for  $1,500  is  not  ex- 
cessive where  there  is  evidence  tending  to  show  that  as  a  result  of 
the  accident  in  question,  the  plaintiff  suffered  from  a  fracture  of 
some  of  his  ribs,  that  some  of  the  bones  of  his  feet  were  broken, 
and  that  his  ankle  and  the  calf  of  his  leg  were  bruised  and  swollen, 
etc. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  Gibbons,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1907. 
Affirmed.    Opinion  filed  January  28,  1908. 

Statement  by  the  Court.  This  is  an  action  to  re- 
cover for  personal  injuries.  The  declaration  charges 
that  plaintiff — appellee  here — ^was  a  passenger  upon  an 
electric  street  car  operated  by  defendant  on  Fifth  ave- 
nue, Chicago,  and  that  while  exercising  all  due  care 
and  diligence  on  his  part,  the  defendant,  ''by  its  serv- 
ants, agents  and  emptoyes,  so  carelessly,  recklessly, 
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wilfully,  negligently  and  improperly  drove  and  man- 
aged'^ said  car  that  by  and  through  such  negligence 
and  mismanagement  of  defendant  through  its  said 
employes,  the  plaintiff,  while  in  the  exercise  of  all 
due  care  and  caution  himself,  was  **  thrown  with  great 
force  and  violence  off  from  said  car  to  and  upon  the 
ground,"  receiving  the  injuries  complained  of.  The 
cause  was  submitted  to  a  jury  and  a  verdict  returned 
finding  defendant  guilty  and  assessing  plaintiff's  dam- 
ages at  $2,000,  from  which  plaintiff  remitted  $500. 
Judgment  was  entered  for  $1,500,  from  which  defend- 
ant appeals. 

John  A.  Rose  and  Albert  M.  Cross,  for  appellant; 
W.  W.  GuRLEY,  of  counsel. 

Newman,  Northrup,  Levinson  &  Becker  and  Ches- 
ter E.  Cleveland,  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the 
court. 

The  cause  of  the  accident  was  a  collision  between 
the  electric  car  upon  which  appellee  was  a  passenger 
and  a  truck  wagon  loaded  with  flour.  It  is  contended 
in  behalf  of  appellant  that  the  car  was  running  at 
a  moderate  and  safe  rate  of  speed,  but  that  the  truck 
wagon  **cut  into  its  path  when  the  car  was  so  close 
at  hand  that  it  was  impossible  for  the  motorman  to 
stop  the  car  and  prevent  the  accident,"  although  he 
made  every  effort  so  to  do.  The  accident  occurred 
about  eight  o'clock  in  the  morning  of  the  twenty-ninth 
day  of  June.  The  car  was  an  open  car  with  an  aisle 
down  its  center  and  seats  for  two  persons  on  each 
side  of  the  aisle.  Appellee  was  occupying  a  seat  next 
to  the  aisle.  The  portion  of  the  same  seat  next  to 
the  side  of  the  car  was  occupied  by  a  woman.  The 
car  had  turned  off  from  Twelfth  street  to  go  east  to 
Fifth  avenue,  and  was  going  down  the  decline  from 
Twelfth  street  toward  Taylor  street.    A  truck  drawn 
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by  two  horses  and  heavily  loaded  was  proceeding 
slowly  down  Taylor  street  in  a  direction  leading  across 
the  street  car  tracks  on  Fifth  avenue,  in  front  of  the 
advancing  car.  The  truck  crossed  the  westward  of 
the  two  tracks  and  had  so  far  crossed  the  east  track 
before  the  car  reached  it  that  only  the  rear  end  of 
the  wagon  was  struck.  There  is  evidence  tending  to 
show  that  the  car  was  proceeding  down  the  decline 
from  Twelfth  street  to  where  Taylor  street  crosses 
Fifth  avenue  at  a  rapid  rate  of  speed.  The  motor- 
man  testifies  that  he  first  saw  the  wagon  crossing  the 
track  about  fifty  feet  away  and  he  then  made  every 
effort  to  stop  the  car,  which  he  says  could  be  done 
on  such  rails  in  about  sixty-five  feet.  He  had  delayed 
too  long,  however,  to  prevent  the  collision.  We  think 
the  evidence  sustains  the  verdict  of  the  jury  as  to 
appellant's  negligent  operation  of  the  car.  Certainly 
the  motorman  could  reasonably  anticipate,  if  he  had 
been  looking  ahead  in  the  exercise  of  due  care,  that 
there  was  probable  danger  of  collision  with  a  wagon 
which  was  proceeding  in  an  easterly  direction  at  the 
intersection  of  Fifth  avenue  with  a  cross  street  with 
an  evident  intention  to  cross  in  front  of  his  car  over 
the  railway  tracks,  such  intention  having  been  mani- 
fested so  long  before  his  car  came  within  fifty  feet  of 
it  that  the  wagon  had  actually  crossed  the  westward 
of  the  two  tracks  on  Fifth  avenue  and  was  in  the  act 
of  crossing  the.  other  track  upon  which  the  car  was 
approaching  when  the  motorman  says  he  first  saw  it. 
It  was  clearly  his  duty  to  have  his  car  under  such  con- 
trol under  these  circumstances  as  to  enable  him  to 
avoid  a  collision.  So  far  as  we  are  able  to  discover, 
there  is  nothing  in  the  evidence  tending  to  support  ap- 
pellant's theory  that  the  '* truck  wagon  cut  into"  the 
path  of  the  car  when  the  latter  **was  so  close  at  hand 
that  it  was  impossible  for  the  motorman  to  stop  the 
car  and  prevent  the  accident."  The  situation  of  the 
wagon  when  struck  by  the  car,  struck  at  its  rear  end, 
strongly  tends  to  refute  such  contention.    A  heavily 
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loaded  wagon  going  slowly,  as  the  evidence  tends  to 
show  this  was,  could  scarcely  have  gotten  so  nearly 
overthe  tracks  before  being  hit  by  the  rapidly  moving 
car  if  it  had  suddenly  **cut  into''  the  way  of  the  car, 
as  appellant's  counsel  suggest.  There  is  evidence  tend- 
ing to  show  that  the  car  was  moving  down  hill  at  a 
high  rate  of  speed  when  approaching  the  place  of  acci- 
dent. There  is  evidence  to  the  effect  that  in  the  effort 
to  stop  the  car  when  the  collision  was  imminent,  the 
brake  was  applied  with  great  and  apparently  unusual 
force,  indicating  a  rapid  rate  of  speed  at  the  time, 
which  it  was  then  too  late  to  check  in  time  to  avoid 
the  collision. 

It  is  urged,  however,  that  appellee  was  injured  by 
reason  of  his  own  negligent  act,  in  that  he  was  not 
thrown  from  the  car,  as  he  says  he  was,  by  the  force 
of  the  collision  suddenly  checking  the  forward  move- 
ment of  the  car,  but  that  he  deliberately  jumped  from 
the  car.  The  appellee  testifies  that  when  he  saw  the 
wagon  he  rose  up,  as  did  others,  and  was  thrown  out 
on  to  the  street  pavement  when  the  car  struck  the 
heavily  loaded  wagon.  The  conductor  of  the  car,  on 
the  other  hand,  states  that  he  saw  plaintiff  stand  up 
and  that  he  jumped  over  the  inside  rail  after  the  col- 
lision had  occurred,  after  the  car  had  come  to  a  stand, 
and  after  the  conductor  had  called  to  him,  ** Don't 
jump  now;  it  is  all  over  with."  The  conductor  is  not 
corroborated  in  this  by  any  other  of  the  witnesses. 
That  appellee  claimed  to  be  injured  at  that  time  and 
place,  is  apparent  from  the  evidence  of  the  conductor, 
a  witness  in  behalf  of  appellant.  That  he  was  in  fact 
so  injured,  there  is  evidence  tending  to  show.  As  to 
the  manner  in  which  he  received  the  injuries,  there  is 
a  conflict  between  his  testimony  and  that  of  the  con- 
ductor of  the  car.  That  question  of  fact  has  been  de- 
cided by  the  jury  in  favor  of  appellee,  and  no  reason 
appears  which  would  justify  us  in  disturbing  the  find- 
ing. 

It  is  argued,  however,  on  the  part  of  appellant,  that 
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there  can  be  no  recovery  on  any  theory  of  negligence 
of  the  defendant  generally,  because  the  declaration 
charges  specifically  that  the  car  was  negligently  oper- 
ated by  the  servants  of  defendant  who  were  in  charge 
of  it,  and  does  not  charge  the  defendant  generally  with 
negligence ;  that  under  such  a  declaration  the  doctrine 
of  res  ipsa  loquitur  does  not  apply  and  there  is  no 
presumption  of  negligence  against  defendant  in  favor 
of  the  injured  passenger;  that  under  a  declaration 
charging  only  specific  negligence,  the  plaintiff,  in  order 
to  recover,  must  prove  the  negligence  charged  by  a 
preponderance  of  the  evidence,  that  the  presumption 
of  negligence  is  absent  in  this  case*  and  the  negligence 
charged  in  the  declaration  is  not  proved.  The  argu- 
ment seems  to  be  that  the  wagon  was  not  under  control 
of  the  appellant,  that  the  accident  was  caused  in  part 
by  the  action  of  a  third  person  over  whom  the  carrier 
had  no  control.  No  one,  we  imagine,  will  dispute  tbe 
doctrine  that  *4f  the  declaration  only  alleges  particu- 
lar acts  of  negligence,  the  plaintiff  is  confined  to  the 
proof  of  the  specific  negligence  averred.  *'  C.  U.  T.  Co. 
V.  Leonard,  126  111.  App.  189,  citing  W.  C.  E.  R.  Co. 
V.  Martin,  154  HI.  523,  and  C.  &  E.  I.  R.  R.  .Co.  v. 
DriscolJ,  176  111.  330.  This  contention  is  elaborately 
argued,  but  unfortunately  for  appellant  it  is  based 
upon  an  incorrect  assumption.  We  find  no  basis  in 
the  declaration  for  the  claim  that  it  does  not  contain 
a  suflSciently  general  charge  of  negligence  against  the 
defendant.  It  is  averred  that  the  **  defendant  then  ana 
there,  by  its  said  servants,  agents  and  employes,  so 
carelessly,  recklessly,  wilfully,  negligently '*  drove  and 
managed  its  car  that  **by  and  through  the  negligence 
•  *  •  of  the  defendant,  through  its  said  servants,'' 
appellee  was  injured.  This  is  a  charge  of  negligence 
on  the  part  of  the  defendant.  The  fact  that  it  is  also 
charged  that  the  negligent  acts  were  committed  by  the 
defendant  through  its  servants,  does  not  change  the 
nature  of  the  charge.  There  is,  however,  evidence 
tending  to  prove  the  specific  charge  of  negligence  pre- 
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cisely  as  made.  We  are  not  aware  of  any  way  in 
which  a  corporation  can  operate  its  street  cars  except 
through  its  oflScers,  employes  and  agents.  What  is 
said  in  Chicago  City  Ey.  Co.  v.  Jennings,  157  111.  274- 
278-9,  is  in  point.  In  that  case  the  contention  was 
that  such  a  declaration  was  vague,  indelSnite  and  too 
general  in  its  averments.  Here  it  is  said  to  be  too 
specific.  We  regard  the  declaration  as  sufficiently  gen- 
eral in  its  charge  of  negligence  against  the  defendant, 
but  in  any  event  there  is  evidence  supporting  the  spe- 
cific averments  amply  sufficient  to  justify  the  verdict. 

As  to  appellant'^  second  proposition,  that  the  doc- 
trine of  presumptive  negligence  does  not  apply  in  favor 
of  a  passenger  where  some  third  person  or  agency  over 
which  the  carrier  has  no  control  contributes  to  the  acci- 
dent, we  fail  to  see  its  application  in  the  case  at  bar. 
Here  it  is  alleged  and  there  is  evidence  tending  to 
show  that  the  cause  of  the  injury  complained  of  was 
negligent  operation  of  the  car,  a  cause  entirely  within 
the  carrier's  control.  Chicago  Union  Traction  Co.  v. 
Mee,  218  111.  9-14-15,  cited  by  appellant's  counsel,  is  a 
case  showing  a  state  of  facts  very  different  from  the 
case  at  bar. 

It  is  said  the  damages  are  excessive.  Appellee  was 
confined  to  his  bed  for  about  a  month.  There  is  evi- 
dence tending  to  show  that  he  suffered  from  the  frac- 
ture of  some  of  his  ribs,  that  some  bones  of  his  foot 
were  broken,  and  that  his  ankle  and  the  calf  of  his 
leg  were  bruised  and  swollen.  His  physician  testifies 
that  in  his  opinion  there  was  a  rupture  of  the  sheaths 
and  some  of  the  muscles  in  the  leg  at  the  time  of  the 
injury,  and  that  at  a  later  period,  after  apparent  re- 
covery from  the  injury,  appellee  had  suffered  from 
what  the  doctor  thinks  was  a  breaking  of  the  old  adhe- 
sions, causing  the  leg  to  be  very  much  swollen  and 
sore,  and  crippling  appellee  for  a  week  or  two.  As 
a  result  of  the  fracture  of  the  ribs  appellee  had  an 
attack  of  pleurisy,  and  he  still  suffers  occasionally 
from  a  swelling  and  pain  in  that  leg  when  on  his  feet 
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for  a  considerable  length  of  time.  In  view  of  all 
the  evidence,  we  are  unable  to  concur  in  appellant's 
contention  that  the  verdict  is  excessive. 

It  is  urged  that  the  first  two  instructions  given  in 
appellee's  behalf  were  erroneous,  in  not  limiting  the 
negligence  for  which  appellant  would  be  liable  to  that 
charged  in  the  declaration.  Examination  of  the  in- 
structions referred  to  does  not  support  the  objection. 
We  discover  nothing  in  them  which  in  any  way  tends 
to  indicate  any  ground  of  recovery  not  charged  in  the 
declaration.  The  first  of  the  said  instructions  does  in 
terms  refer  to  the  specific  negligence  charged  in  the 
declaration,  and  both  instructions,  in  fact,  if  not  in 
terms,  limit  the  jury  to  the  negligence  therein  charged. 
Appellee  was  entitled  to  have  the  jury  instructed  in 
accordance  with  his  theory  of  the  case  so  far  as  it 
was  supported  by  the  evidence  and  the  law  applicable. 
See  Chicago  City  Ry.  Co.  v.  Nelson,  215  111.  436-443, 
as  to  the  objection  that  the  words  of  an  instruction 
are  *'not  qualified  by  any  reference  to  the  allegations 
of  the  declaration."  We  have  examined  the  objections 
urged  at  great  length  by  appellant's  counsel  to  these 
and  ether  instructions  given  by  the  court.  It  is  not 
necessary  and  would  not  be  profitable  to  follow  coun- 
sel in  such  discussion.  The  objections  urged  are,  for 
the  most  part,  extremely  technical.  We  discover  no 
material  and  certainly  no  prejudicial  error  in  the 
court's  action  in  the  respects  complained  of. 

Finding  no  material  error  in  the  record,  the  judg- 
ment of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


Chicago  City  Railway  Company  y.  John  HEartineic.    . 
Oen.  No.  13^651. 

1.  Ordinance — fiow  to  &e  construed.    An  ordinance,  if  possible,  is 
to  be  so  construed  as  to  give  it  some  validity  and  effect. 

2.  Ordinance — providing  lor  protection  of  machinery,  construed. 
An  ordinance  designed  to  protect  workmen  in  places  where  ma- 
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chinery  is  employed  from  injury  from  such  machinery  has  no  appli- 
cation to  a  room  where  there  is  no  machinery,  and  where  the  work- 
men could  not  possibly  come  in  contact  with  machinery. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Axel  Chytbaus,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1907. 
Reversed  and  remanded.    Opinion  filed  January  28,  1908. 

William  J.  Hynes,  S.  S.  Page  and  C.  LeEoy  Brown, 
for  appellant. 

David  K.  Tone  and  H.  M.  Ashton,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

John  Martincic,  appellee,  recovered  a  judgment  in 
the  Superior  Court  against  appellant  in  an  action  on 
the  case  for  personal  injuries.  Appellee  was  a  laborer 
in  the  employ  of  appellant.  On  November  26,  1903,  he 
went  into  the  coal  crusher  room  of  appellant  on  the 
northeast  comer  of  Twenty-first  and  Dearborn  streets, 
for  the  purpose  of  shoveling  coal  into  a  coal  crusher, 
under  orders  of  appellant's  foreman,  as  he  claims,  and 
stepped  into  a  hole  in  the  floor  leading  down  into  the 
criisher,  about  three  feet  below  the  floor,  and  was 
severely  injured. 

The  original  declaration,  containing  one  count,  was 
filed  November  25,  1904.  October  14,  1905,  two  addi- 
tional counts  were  filed. 

The  first  count  averred  the  ownership  and  opera- 
tion by  defendant  of  a  street  railway  in  Chicago  and 
of  a  power  house  situated  near  Twentieth  and  State 
streets.  It  then  averred  that  defendant  had  in  con- 
nection with  said  house  a  certain  building  used  for 
the  purpose  of  receiving  coal  and  crushing  the  same; 
that  in  said  coal  building  there  was  an  opening  in  tha 
floor  about  three  feet  square,  and  that  below  said  floor 
and  within  said  opening  was  a  coal  crusher  consisting 
of  a  rapidly  revolving  cylinder  or  machine,  whicli 
crushed  the  coal  that  was  dumped  into  said  hole ;  that 
said  coal  crusher  was  near  the  center  of  said  room, 
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and  was  within  a  distance  of,  to  wit,  twelve  feet  from 
the  door  of  said  building;  that  defendant  dumped  large 
quantities  of  coal  upon  the  floor  of  said  building  and 
near  said  hole,  which  coal  was  shoveled  by  hand  into 
the  crusher;  that  said  opening  in  the  floor  beneath 
which  the  crusher  was  revolving  was  unguarded  and 
improtected ;  that  oil  November  26,  1903,  the  plaintiff 
was  a  servant  of  defendant;  that  by  reason  of  the 
presence  of  large  quantities  of  coal  dust  in  the  atmos- 
phere, and  by  reason  of  the  dimness  of  the  light  within 
said  room  at  and  near  where  said  crusher  was  situated, 
the  said  coal  crusher  and  opening  in  the  floor  above 
the  same  were  then  and  there  highly  dangerous  to 
the  lives  and  safety  of  persons  being  and  working  in 
the  vicinity  thereof;  that  it  then  and  there  became  and 
was  the  duty  of  defendant  to  give  notice  and  warn- 
ing of  the  presence  of  said  coal  hole  and  said  crusher 
to  servants  of  defendant  who  were  directed  to  work 
within  said  room  and  near  said  crusher,  in  order  that 
said  servants  might  not  walk  into  said  coal  hole  and 
be  injured ;  that  plaintiff  did  not  then  and  there  know, 
and  could  not  by  the  exercise  of  reas6nable  care  on 
his  part  have  discovered  the  fact  that  said  coal  crusher 
and  opening  in  the  floor  above  the  same  were  then  and 
there  situated  within  said  room.  The  count  alleges 
that  on  November  26,  1903,  at,  to  wit,  seven  o'clock 
A.  M.,  the  defendant  then  and  there  carelessly  and  neg- 
ligently ordered  and  directed  plaintiff  to  go  into  said 
room  used  for  crushing  coal  and  then  and  there  shovel 
coal  in  said  room,  and  said  defendant  then  and  there 
carelessly  and  negligently  failed  to  warn  or  inform 
plaintiff  of  the  fact  that  said  crusher  was  then  and 
there  in  operation  in  said  room  in  an  unguarded  and 
unprotected  manner,  and  that  plaintiff,  acting  in  obedi- 
ence to  the  directions  of  said  defendant,  and  in  igno- 
rance of  the  existence  of  said  unguarded  and  uncovered 
coal  crusher,  then  and  there  walked  into  said  room, 
and  while  in  the  act  of  going  to  work  for  said  de- 
fendant in  shoveling  coal,  and  acting  under  the  direc- 
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tions  of  said  defendant,  the  plaintiff,  while  in  the 
exercise  of  ordinary  care  for  his  own  safety,  unavoid- 
ably stepped  into  said  opening  above  said  coal  crusher, 
and  then  and  there  fell  into  it  while  it  was  rapidly 
revolving,  and  was  so  seriously  injured  as  to  require 
the  amputation  of  both  legs. 

The  second  count,  or  the  first  additional  count,  omit- 
ted many  of  the  allegations  contained  in  the  first  count- 
It  described  the  ownership  and  operation  of  a  railway 
and  power  house,  the  opening  in  the  floor  beneath  which 
was  the  coal  crusher,  the  location  of  the  crusher,  the 
presence  of  large  quantities  of  coal,  and  the  absence 
of  any  guard.  It  averred  the  presence  of  coal  dust  in 
the  atmosphere  and  dinmess  of  light  in  the  room,  but 
it  did  not  allege  that  plaintiff  was  ignorant  of  the  pres- 
ence of  the  coal  crusher,  or  that  he  was  unfamiliar  with 
the  conditions,  or  that  such  conditions  were  not  dis- 
coverable, or  that  plaintiff  was  ordered  or  directed  to 
work  in  the  room.  The  count  alleges  that  on  October 
22, 1900,  and  thereafter,  a  certain  ordinance  was  in  full 
force  and  effect,  which  said  ordinance  was  as  follows : 

'*In  every  factory,  workshop  or  other  place  or  struc- 
ture where  machinery  is  employed,  the  belting,  shaft- 
ing, gearing,  elevators  and  every  other  portion  of  ma- 
chinery when  so  located  as  to  endanger  the  lives  and 
limbs  of  those  employed  therein  while  in  the  discharge 
of  their  duties  shall  be,  as  far  as  possible,  so  covered 
or  guarded  as  to  make  them  reasonably  safe  and  to 
prevent  injury  to  such  employes." 

The  second  count  then  avers  that  it  was  possible 
and  practicable  so  to  guard  and  protect  the  said  open- 
ing in  said  floor  as  to  make  said  opening  reasonably 
safe  to  prevent  injury  to  employes,  and  alleges  that 
the  defendant,  contrary  to  said  ordinance  and  in  viola- 
tion of  its  duty,  negligently  failed  so  to  cover  or  guard 
the  said  opening  in  the  floor  beneath  which  the  said 
crusher  was  revolving  as  to  make  the  same  reasonably 
safe  and  to  prevent  injury  to  employes,  and  that  de- 
fendant, in  violation  of  said  ordinance,  permitted  the 
said  opening  in  the  floor  of  said  building  to  be  and 
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remain  entirely  open,  unguarded  and  uncovered.  The 
count  alleges  that  on  November  26,  1903,  plaintiff  was 
a  servant  in  the  employ  of  defendant;  that  the  serv- 
ants of  defendant  were  then  and  there  engaged  in 
shoveling  coal  from  the  floor  of  said  building  through 
said  openiag  in  said  floor  and  into  said  crusher,  and 
while  plaintiff  was  then  and  there  walking  across  the 
floor  of  said  building  and  toward  the  said  crusher  for 
the  purpose  of  shoveling  coal  into  said  crusher,  and 
in  the  exercise  of  ordinary  care  for  his  own  safety, 
and  in  the  performance  of  his  duties  for  defendant 
as  a  servant  of  defendant,  and  by  reason  of  the  neg- 
ligence of  defendant  in  failing  to  cover  or  guard  the 
said  opening  in  the  floor  of  said  building  beneath  which 
the  said  crusher  was  revolving,  so  as  to  make  the  same 
reasonably  safe  and  to  prevent  injury  to  the  employes 
of  said  defendant,  the  plaintiff,  while  in  the  exercise 
of  ordinary  care  for  his  own  safety,  unavoidably 
stepped  into  said  opening  above  said  coal  crusher  and 
was  thereby  injured,  as  described  in  the  first  count. 

The  third  count  avers  the  same  facts  by  way  of 
description  and  inducement  as  does  the  second  count ; 
it  contains  no  allegation  that  plaintiff  did  not  know 
of  the  conditions,  or  that  he  could  not  have  known 
them,  or  that  they  were  not  obvious  and  apparent,  or 
that  he  was  not  warned  of  them,  or  that  he  did  not 
appreciate  the  dangers,  or  that  he  was  misled  by  any 
assurances  of  safety,  or  that  he  was  misled  by  any 
negligent  order,  or  that  he  was  promised  that  any  dan- 
gerous conditions  would  be  repaired.  It  avers  that 
it  became  and  was  the  duty  of  defendant  to  guard  and 
protect  the  hole  in  said  flooring  beneath  which  said 
crusher  was  then  and  there  revolving,  so  as  to  prevent 
the  employes  of  defendant  working  at  or  near  the  coal 
crusher  from  falling  or  walking  or  stumbling  into  said 
hole.  The  count  alleges  that  defendant  did  not  regard 
said  duty,  but  negligently  failed  to  erect  any  guard  or 
railing  or  protection  of  any  kind  around  said  hole,  but 
left  said  hole  wholly  unguarded  and  unprotected.  The 
count  avers  that  plaintiff  ^'was  then  and  there  directed 
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by  the  said  defendant  to  go  into  said  building  in  which 
said  crusher  was  then  and  there  revolving,  and  to  assist 
the  servants  of  said  defendant  in  handling  coal,"  and 
that  while  plaintiff  was  then  and  there  walking  across 
the  floor  of  gaid  building  in  which  said  crusher  was  then 
and  there  being  operated,  in  the  exercise  of  ordinary 
care  for  his  own  safety,  and  by  reason  of  the  negligence 
of  defendant  in  failing  to  guard  and  protect  the  hole 
beneath  which  said  crusher  was  revolving,  plaintiff  then 
and  there  unavoidably  stepped  into  said  opening  above 
said  coal  crusher,  and  was  injured  as  alleged  in  the 
first  count. 

The  defendant  pleaded  not  guilty  to  all  the  counts. 

On  the  trial  appellee  offered  in  evidence  an  ordinance 
of  the  city  of  Chicago  adopted  October  22,  1900,  the 
first  section  of  which  is  set  out  in  the  first  additional 
count,  except  the  word  ** practicable''  appears  in  place 
of  the  word  ** possible'*  averred  in  that  count.  The 
ordinance  was  admitted  by  the  court  over  the  objection 
of  appellant  that  it  was  irrelevant,  immaterial  and  in- 
applicable to  the  case.  This  ruling  is  assigned  as 
error.  The  question  is  also  preserved  otherwise  in  the 
record. 

The  declaration  avers  and  the  evidence  shows  that 
the  coal  crusher  was  located  beneath  the  floor  of  the 
crusher  room,  and  about  three  feet  below  the  hole  or 
opening  in  the  floor.  There  is  no  averment  in  the 
first  additional  count  that  there  was  any  belting,  shaft- 
ing, gearing,  elevators  or  other  portion  of  machinery 
located  in  the  crusher  room.  The  proof  does  not  show 
any;  but  on  the  contrary  it  appears  that  the  crusher 
and  the  machinery  for  applying  power  to  the  crusher 
was  all  under  the  floor  of  the  crusher  room. 

Waiving  the  question  as  to  the  validity  of  the  ordi- 
nance, and  assuming  for  the  purposes  of  the  argument 
its  validity,  we  are  unable  to  see  that  the  ordinance 
has  any  application  to  the  situation  shown  by  the 
pleadings  and  proofs.  The  intent  and  purpose  of  the 
ordinance,  as  gathered  from  its  phraseology,  is  to  pro- 
tect workmen  in  places  where  machinery  is  employed 
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from  such  machinery,  where  it  is  so  located  as  to  en- 
danger their  lives  or  limbs  while  in  the  discharge  of 
their  duties.  It  is  intended  to  apply  to  situations  where 
workmen  in  the  discharge  of  their  duties  are  neces- 
sarily in  close  proximity  to  machinery,  and  may  come 
in  contact  with  it  while  in  motion.  In  the  nature  of 
things  it  can  have  no  application  to  a  room  or  place, 
like  the  crusher  room  in  question,  where  there  was  no 
machinery,  and  where  men  engaged  in  unloading  coal, 
or  shoveling  coal  into  the  crusher,  could  not  possibly 
come  in  contact  with  machinery,  except  through  the 
necessary  opening  in  the  floor  through  which  coal  is 
put  into  the  crusher.  To  construe  the  ordinance  in 
question  as  applicable  to  the  situation  shown  by  the 
pleading  and  proofs  in  this  case,  would  make  it  un- 
reasonable and  void  as  an  arbitrary  infringement  upon 
personal  and  property  rights.  It  should  not  be  so  con- 
strued. 

The  ordinance  being,  as  we  think,  inapplicable  to  the 
situation  presented  by  the  record,  it  is  not  material 
for  us  to  consider  or  pass  upon  the  question  of  its 
validity,  which  is  argued  at  length  in  the  briefs.  That 
question  is  not  necessarily  before  us  for  decision. 

If  the  ordinance  is  inapplicable  to  the  case,  it  has 
no  place  in  the  pleadings  or  the  evidence.  The  aver- 
ment of  the  ordinance  in  the  second  or  first  additional 
count  was  surplusage,  and  its  admission  in  evidence 
was  reversible  error.  It  tended  to  confuse  the  issues 
before  the  jury,  and  its  admission  prejudiced  the  appel- 
lant's case. 

As  the  error  in  the  admission  of  evidence  necessitates 
a  reversal  of  the  judgment  and  a  remanding  of  the  case 
for  another  trial,  we  do  not  deem  it  necessary  to  dis- 
cuss the  instructions  which  are  criticised  in  argument 
further  than  to  say  that  in  our  opinion  the  question  of 
assumption  of  risk  is  in  the  case,  and  that  no  instruc- 
tion is  proper  which,  in  terms  or  in  effect,  takes  from 
the  jury  that  question  of  fact. 

The  judgment  is  reversed  and  the  cause  is  remanded 

Reversed  and  remanded. 
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City  of  Chicago  t.  Eraika  Carlson. 
Oen.  No.  13,674. 

1.  Negliokncb — when  condition  of  aidetoalk  is  question  for  fury. 
Held,  that  it  was  a  question  for  the  Jury  to  determine,  whether  the 
city  was  guilty  of  negligence  where  it  appeared  that  from  the  top 
of  the  cement  sidewalk  in  question  to  the  dirt  and  stone  below, 
at  the  south  end  of  it  and  directly  in  line  with  the  sidewalk,  and 
in  the  public  street,  there  was  a  perpendicular  descent  or  drop  of 
approximately  two  feet. 

2.  Evidence — wTiat  incompetent  upon  examination  of  medical 
expert.  It  is  not  competent  upon  the  examination  of  a  medical 
expert  to  inquire  of  him  with  respect  to  the  meaning  of  terms 
applicable  to  an  injury  of  a  kind  not  shown  to  have  been  sustained. 

3.  Instruction — upon  preponderance  of  evidence  approved.  An 
instruction  upon  this  subject  as  follows  is  approved:  "If  the  Jury 
find  from  the  evidence  that  the  plaintiff  has  made  out  her  case  by 
a  preponderance  of  the  evidence,  as  alleged  in  the  declaration,  then 
the  jury  should  find  the  defendant  guilty." 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Abthub  H.  Chetlain,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1907.    Affirmed.    Opinion  filed  January  28,  1908. 

Statement  by  the  Court.  Appellee  recovered  a 
judgment  against  appellant  for  $8,000  in  an  action  for 
the  recovery  of  damages  for  personal  injuries  suffered 
by  reason  of  an  alleged  defect  in  a  sidewalk  upon  which 
appellee  fell  and  was  injured  November  3, 1904. 

The  evidence  in  the  record  tends  to  show  that  Forty- 
eighth  avenue  is  a  north  and  south  street  in  the  city  of 
Chicago.  Huron  and  Erie  streets  run  east  and  west, 
crossing  Forty-eighth  avenue  at  right  angles.  Erie 
street  is  the  next  street  south  of  Huron  street. 

On  November  3,  1904,  there  was  a  cement  sidewalk 
seven  feet  in  width  on  the  east  side  of  Forty-eighth 
avenue,  beginning  at  the  southeast  comer  of  Huron 
street  and  extending  south  about  seventy-five  feet.  At 
the  south  end  of  the  cement  sidewalk  and  connected 
with  it,  a  cinder  walk,  about  three  feet  in  width  from 
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the  curb,  extended  south  for  some  distance.  South  of 
the  cement  sidewalk,  and  from  the  lot  line  to  the  cinder 
walk,  there  was  no  sidewalk  other  than  the  natural 
surface  of  the  soil,  which,  at  the  south  end  of  the  cement 
sidewalk,  was  about  two  feet  lower  than  the  cement 
walk,  making  at  that  point,  east  of  the  .cinder  walk,  an 
abrupt  descent  or  drop  of  two  feet,  more  or  less,  from 
the  end  of  the  cement  walk.  This  condition  of  the  side- 
walk had  existed  several  months  prior  to  the  accident. 

About  10:30  o'clock  in  the  evening  of  November  3, 
1904,  appellee  and  three  other  women  were  walking 
slowly  south  on  the  east  side  of  Forty-eighth  avenue  on 
this  cement  sidewalk.  The  night  was  dark,  and  there 
were  no  street  lights  in  the  immediate  vicinity,  so  that 
it  was  impossible  to  see  distinctly.  Appellee  was  walk- 
ing near  the  lot  line  and  when  she  came  to  the  end  of 
the  cement  sidewalk  she  fell  upon  the  ground  and  stones 
and  sustained  severe  and  permanent  injuries. 

At  the  close  of  plaintiff's  evidence,  and  again  at  the 
close  of  all  the  evidence,  motions  were  made  by  appel- 
lant for  a  directed  verdict,  and  a  written  instruction 
was  tendered  with  each  motion.  The  motions  were  de- 
nied and  the  instructions  refused. 

Edwabd  J.  Brundagb,  Corporation  Counsel,  and 
John  E,  Cavbbly,  for  appellant;  Joseph  B.  Davto,  of 
counsel. 

BBAin)T  &  Hoffmann,  for  appellee;  Leo  V.  Boeder, 
of  coimsel. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

It  is  urged  that  appellant  is  not  guilty  of  negligence 
in  constructing  or  maintaining  the  sidewalk  from  which 
appellee  fell,  and  the  case  of  Healy  v.  City  of  Chicago, 
131  HI.  App.  183,  is  cited. 

That  case  relates  to  a  completed  sidewalk  made  of 
sound  plank,  firmly  fastened  in  place,  but  where  there 
was  a  difference  in  grade  of  thirteen  inches  between 
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two  pieces  of  the  walk,  which  had  existed  for  a  year 
and  a  half,  without  sloping  boards  or  a  step.  The  com- 
plaint in  that  case,  as  in  the  case  of  the  City  of  Chicago 
V.  Bixby,  84  111.  82,  was  not  that  the  work  in  building 
the  walk  was  improperly  or  negligently  done,  but  that 
its  design  was  improper  and  injudicious.  It  was  held 
that  the  courts  had  no  control  over  the  design  or  plan 
of  the  sidewalk,  and  that  the  court  could  not  say  as  a 
matter  of  law  that  the  plan  itself  was  so  dangerous 
that  its  construction  was  negligence.  That  is  a  dif- 
ferent question  from  the  one  presented  here.  We  find 
nothing  in  the  record  to  justify  us  in  holding  that  the 
condition  of  the  walk  under  consideration  here  was  in 
accordance  with  any  plan  or  design  of  the  municipal 
authorities.  The  contrary  inference  only  can  be  drawn 
from  the  facts,  namely,  that  it  was  an  incomplete  side- 
walk, and  that  the  design  and  plan  was  to  construct  a 
cement  sidewalk  along  the  whole  block  between  Huron 
and  Erie  streets  of  the  same  character  and  level  as  the 
walk  north  of  the  place  where  the  accident  happened. 

City  of  Chicago  v.  Norton,  116  111.  App.  570,  m- 
volved  the  question  whether  a  difference  of  two  and 
one-half  to  three  inches  between  two  adjoining  pieces 
of  flagging  in  a  sidewalk  was  not  reasonably  safe,  and 
could  be  deemed  evidence  from  which  the  fact  of  negli- 
gence in  respect  thereto  might  be  inferred,  and  it  was 
held  that  the  sidewalk  was  reasonably  safe  and  the 
city  was  not  guilty  of  negligence.  That,  we  think,  was 
a  different  question  from  the  one  here  presented.  And 
the  same  may  be  said  of  Harmes  v.  City  of  Chicago, 
No.  9818  (an  unreported  .case). 

From  the  top  of  the  cement  sidewalk  to  the  dirt  and 
stones  below  the  south  end  of  it  and  directly  in  line 
with  the  sidewalk,  and  in  the  public  street,  was  a  per- 
pendicular descent  or  drop  of  approximately  two  feet. 
If  the  jury  believed  from  the  evidence  in  the  record 
that  this  condition  in  the  public  street,  and  in  the  di- 
rect line  of  travel  thereon,  was  not  reasonably  safe  for 
persons  using  the  sidewalk  in  the  night-time,  they 
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were,  in  our  opinion,  warranted  by  the  evidence  in  the 
record  in  finding  that  appellant  was  guilty  of  negli- 
gence in  so  maintaining  the  public  street  without  light- 
ing it  at  this  point  in  the  night-time.  No  guard  was 
placed  there  of  any  kind,  nor  was  any  incline  of 
plank  or  dirt  maintained  leading  from  the  cement  side- 
walk to  the  ground  below. 

Whether  appellee  was  in  the  exercise  of  due  care 
for  her  own  safety,  and  whether  the  damages  awarded 
by  the  jury  are  excessive,  are  questions  on  which,  un- 
der the  evidence,  the  verdict  is  conclusive. 

Errors  are  assigned  upon  the  rulings  of  the  court  in 
sustaining  objections  to  certain  questions  propounded 
to  Dr.  Hall.  The  witness  was  asked:  ** Doctor,  state, 
if  you  will,  what  you  mean  by  gall-stone  f  The  evi- 
dence showed  that  appellee  had  never  had  gall-stones. 
This  was  demonstrated  by  an  operation  on  her  gall- 
bladder. There  was,  therefore,  no  question  of  gall- 
stones in  the  case.  The  evidence  was  properly  ex- 
cluded. These  remarks  apply  also  to  the  ruling  on 
the  question:  ^*What  are  the  conditions,  doctor,  that 
in  your  opinion  would  indicate  the  presence  of  gall- 
stones!" 

This  witness  was  asked:  **What  are  those  symp- 
toms (referring  to  symptoms  of  appendicitis!)" 
While  an  objection  to  this  question  was  sustained,  the 
witness  was  afterwards  permitted  to  answer  fully  the 
question :  *  'What  would  be  the  indications  of  appendi- 
citis!" We  think  appellant  was  not  injured  by  the 
ruling. 

We  find  no  reversible  error  in  the  examination  of  Dr. 
Price. 

Complaint  is  made  because  the  court  gave  the  follow- 
ing instruction  at  the  instance  of  appellee : 

**If  the  jury  find  from  the  evidence  that  the  plaint- 
iff has  made  out  her  case  by  a  preponderance  of  the 
evidence,  as  alleged  in  the  declaration,  then  the  jury 
should  find  the  defendant  guilty." 

In  U.  S.  Brewing  Co.  v.  Stoltenberg,  Admr.,  211  Dl. 
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531,  the  court  gives  a  long  list  of  cases  in  which  it  has 
approved  this  instruction  in  form  and  substance. 

The  record  appears  to  be  free  of  substantial  error, 
and  the  judgment  is  affirmed. 

Affirmed. 


North  American  Union  t.  Ida  Trenner. 
Gen.  No.  18,686. 

1.  Pleading — when  informality  of  plea  waived.  The  conclusion 
of  a  plea,  though  informal,  is  not  material,  on  review,  where  the  de- 
murrer sustained  thereto  was  general  and  did  not  go  to  the  form. 

2.  Inbusancb — effect  of  incontestable  clause.  An  incontestable 
'  clause  in  a  policy  of  insurance  does  not  preclude  the  defense  of 

suicide  where  the  suicide  clause  in  the  policy  is  a  part  of  the  con- 
tract to  pay,  providing  how  much  shall  be  due  and  payable,  in  the 
event  of  death  by  self-destruction. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1907.  Reversed  and  remanded. 
Opinion  filed  January  28,  1908. 

Robert  S.  Iles^  for  appellant;  B.  E.  Hamilton^  of 
counsel. 

LeRoy  Hackett,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Herman  W.  Trenner  was  insured  in  the  North 
American  Union,  a  fraternal  benefit  society,  for  the 
sum  of  $1,000.  July  19,  1905,  while  he  was  still  a 
member  of  the  society,  he  committed  suicide,  accord- 
ing to  the  record.  Ida  Trenner,  appellee,  the  bene- 
ficiary named  in  the  benefit  certificate,  brought  this 
suit  in  the  Circuit  Court  and  recovered  a  judgment 
against  appellant  for  $1,000,  and  this  appeal  is  pros- 
ecuted to  reverse  the  judgment. 
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In  her  declaration  appellee  sets  out  the  benefit  cer- 
tificate as  follows : 

'^  Number  Dollars. 

6247.  $1,000.00. 

North  American  Union* 
Benefit  Certificate. 

This  is  to  certify  that  Herman  W.  Trenner  is  a 
member  of  the  North  American  Union,  duly  admitted 
to  membership  in  Lake  City  Council  No.  51  thereof, 
on  the  30th  day  of  June,  A.  D.  1899,  and  that  he  is 
a  contributor  to  the  Mortuary  Fund  and  the  Reserve 
Fund  of  said  North  American  Union,  and  as  such  is 
entitled  to  all  the  rights,  privileges  and  benefits,  and 
is  charged  with  all  the  obligations  of  such  member- 
ship. 

And  Witnesseth:  That  upon  condition  that  the 
statements  made  by  said  member  in  his  application  for 
membership  in  said  council,  the  representations  and 
agreements  made  and  subscribed  by  him  in  the  medical 
examiner's  blank,  and  the  answers  given  and  certified 
by  him  to  the  Medical  Examiner,  all  of  which  repre- 
sentations, agreements,  statements  and  answers  are 
hereby  acknowledged  and  declared  by  him  to  be  war- 
ranties, be  made  a  part  of  this  contract,  and  upon  con- 
dition that  the  said  member  complies  in  future  with 
the  laws,  rules  and  regulations  now  governing  the  said 
North  American  Union,  and  the  mortuary  and  reserve 
funds  thereof,  or  that  may  hereinafter  be  enacted  to 
govern  the  same,  all  of  which  said  laws,  rules  and 
regulations  are  also  made  a  part  of  this  contract,  and 
upon  said  member  assenting  to  and  complying  with 
all  the  conditions  herein  provided,  the  North  American 
Union  hereby  promises  and  binds  itself  to  pay  out 
of  its  mortuary  fund  to  Ida  Trenner,  his  wife,  the 
sum  of  one  thousand  dollars,  in  accordance  with  and 
under  the  provisions  and  the  laws  governing  the  said 
fund,  upon  satisfactory  proof  of  the  death  of  said 
member,  and  upon  the  surrender  of  this  certificate, 
provided  that  said  member  is  in  good  standing  in  this 
Association  at  the  time  of  his  death,  and  provided  also 
that  this  certificate  shall  not  have  been  previously 
surrendered  by  said  member,  or  cancelled,  in  accord- 
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ance  with  the  laws  of  this  Association^  and  subject 
also  to  the  following  provisions : 

Total  and  Permanent  Disability  :  If  said  member 
shall  at  any  time  after  he  has  been  a  member  of  this 
Association  for  a  continuous  period  of  three  years, 
become  totally  and  permanently  disabled  from  follow- 
ing any  occupation  not  prohibited  by  the  laws  of  this 
Association,  he  may,  upon  satisfactory  proof  of  such 
total  permanent  disability,  surrender  this  certificate 
and  receive  one-half  of  the  sum  herein  agreed  to  be 
paid  in  case  of  his  death,  which  payment  shall  be  a 
full  acquittance  of  all  the  obligations  of  this  contract, 
and  shall  conclude  and  terminate  all  .the  rights  and 
interests  of  said  member,  and  the  beneficiary  or  bene- 
ficiaries named  herein,  and  acquired  by  virtue  of  his 
membership  in  said  Association. 

Annuity:  When  said  member  shall  have  reached 
the  age  of  seventy  years,  no  further  payments  of  as- 
sessments shall  be  required,  and  he  shall  be  entitled, 
at  his  option,  to  receive  annually  from  and  after  his 
seventieth  birthday,  as  an  annuity,  a  sum  equal  to  one- 
tenth  of  the  amount  agreed  to  be  paid  at  his  death, 
the  aggregate  amount  of  such  annual  payments  shall 
in  no  case  exceed  the  mortuary  benefit  herein  agreed 
to  be  paid,  and  shall  be  charged  against  such  mortu- 
ary benefit,  and  his  beneficiary  or  beneficiaries  shall 
be  entitled  at  his  death  to  receive  only  the  balance 
due  after  deducting  the  sum  total  of  said  annual  pay- 
ments so  made. 

Suicide  :  Should  said  member  die  by  his  own  hand 
or  act,  sane  or  insane,  and  while  he  is  a  member  of 
this  association,  his  beneficiary  or  beneficiaries  shall 
in  such  case  receive  only  one-half  of  the  amount  herein 
agreed  to  be  paid  as  a  mortuary  benefit. 

Expulsion  or  Default:  If  said  member  shall  be 
expelled,  or  shall  fail  in  his  payments  to  the  Mortuary 
and  Reserve  Funds,  or  shall  default  in  any  of  his 
agreements,  or  shall  suffer  his  membership  to  be  ter- 
minated from  any  cause,  prior  to  his  death,  he  shall 
forfeit  to  said  North  American  Union  all  moneys  paid 
in  by  him  on  account  of  his  membership  in  the  Asso- 
ciation, and  he  and  his  beneficiary  or  beneficiaries 
shall  forfeit  all  rights  acquired  by  virtue  of  his  said 
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membership,  and  shall  not  be  entitled  to  any  of  the 
payments  herein  provided. 

Incontestable:  This  contract  shall  be  incontest- 
able after  two  years  from  the  date  hereof,  except  for 
non-payment  of  dues,  assessments,  fines  or  premiums, 
engaging  in  prohibited  occupations  or  becoming  habit- 
ually addicted  to  the  excessive  use  of  intoxicating 
liquors,  opium,  or  other  injurious  drugs  or  substances, 
contrary  to  the  laws,  rules  and  regulations  of  the 
Association,  and  the  agreements  of  the  member. 

In  Witness  Whereof,  the  North  American  Union 
has  hereunto  aflBlxed  its  seal,  and  caused  this  certifi- 
cate and  agreement  to  be  signed  by  its  Supreme  Presi- 
dent and  attested  and  recorded  by  its  Supreme  Secre- 
tary, at  Chicago,  Illinois,  this  1st  day  of  July,  A.  D. 
1899. 

(Signed)     Robert  S.  Iles, 
(Seal)  Supreme  Pres't. 

(Signed)     G.  Langhenry, 

Supreme  Secretary. 
We  hereby  certify  that  the  within  named  Herman 
W.  Trenner  was  duly  admitted  to  membership  in  Lake 
City  Council  No.  51,  North  American  Union,  on  the 
30th  day  of  June,  A.  D.  1899. 

(Signed)    E.  F.  Rosenberg, 

President. 
(Seal)  (Signed)     Arthur  E.  Piggott. 

Secretary. 
I  hereby  accept  this  certificate  on  the  conditions 
hereinabove  named  and  assent  thereto  and  agree  to 
comply  therewith. 

(Signed)    Herman  W.  Trenner.'* 

Appellant  pleaded  the  general  issue  and  a  special 
plea.  The  plaintiff  joined  issue  on  the  first  plea  and 
filed  a  general  demurrer  to  the  special  plea,  which 
was  sustained  by  the  court,  and  leave  was  granted  to 
the  defendant  to  file  an  amended  special  plea  within 
five  days.  Within  that  time  the  defendant  filed  the 
following  special  plea: 

**  Defendant  comes  and  defends  the  wrong  and  in- 
jury when,  etc.,  for  further  plea  in  this  behalf,  says 
that  plaintiff,  because  of  anything  in  her  declaration, 
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ought  not  to  prevail  in  her  said  action  against  de- 
fendant, when  it  says  that  in  and  by  the  benefit  certifi- 
cate or  policy  of  insurance  entered  into  by  defendant 
and  said  Herman  W.  Trenner  and  upon  which  plaint- 
iff relies,  it  is  specially  provided  as  follows:  *  Sui- 
cide :  Should  said  member  die  by  his  own  hand  or  act, 
sane  or  insane,  and  while  a  member  of  this  associa- 
tion, his  beneficiary  or  beneficiaries  shall  in  such  case 
receive  only  one-half  of  the  amount  herein  agreed  to 
be  paid  as  a  mortuary  benefit/  Defendant  further 
says  that  by  said  contract  so  entered  into  by  defend- 
ant and  Herman  Trenner,  as  alleged  in  plaintiff's 
declaration,  and  upon  which  plaintiff  relies,  it  is 
specially  provided  and  made  a  condition  of  member- 
ship of  defendant  that  said  Herman  Trenner  should 
comply  with  all  the  laws,  rules  and  regulations  govern- 
ing defendant  and  the  mortuary  and  reserve  funds 
thereof,  then  in  force  at  the  date  of  this  admission, 
or  that  should  thereafter  be  enacted  to  govern  the 
same ;  and  further  specially  provided  in  said  contract 
that  all  of  said  laws,  rules  and  regulations  of  said, 
defendant  be  and  are  made  a  part  of  said  contract  of 
insurance,  and  do  and  are  and  constitute  a  material 
part  thereof.  That  said  Herman  Trenner  by  express 
agreement  in  writing  accepted  said  contract  and  as- 
sented to  its  conditions  and  provisions  and  agreed  to 
comply  therewith  and  signed  his  acceptance,  as  will 
appear  by  contract  set  out  in  plaintiff's  declaration; 
that  laws  of  defendant,  in  force  at  date  of  admission 
of  said  Trenner,  and  at  date  of  execution  of  contract 
to  him,  provided  that  if  a  member  of  defendant  should 
die  by  his  own  hand  or  act,  sane  or  insanse,  his  bene- 
ficiary or  beneficiaries  should  be  entitled  to  receive 
only  one-half  of  the  amount  specified  in  the  certificate 
of  membership  or  policy  of  insurance  of  such  member, 
and  that  said  certificate  and  contract  issued  to  said 
Trenner  upon  which  plaintiff  relies  was  executed  to 
said  Herman  Trenner  in  pursuance  of  said  laws  and 
in  full  compliance  with  the  terms  thereof,  and  was  ao 
accepted  by  said  Trenner  under  and  in  compliance 
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with  said  laws  and  according  to  the  strict  meaning 
and  intent  of  said  laws,  and  that  in  and  by  said  rules 
and  regulations  of  defendant  it  is  provided  that  the 
terms  of  said  contract  between  the  members  and  de- 
fendant shall  be  stated  in  the  contract  or  benefit  certifi- 
cate issued  to  such  member  and  that  the  terms  of  said 
contract  between  said  Herman  Trenner  and  defendant 
were  and  are  stated  therein,  and  that  said  terms  so 
stated  have  not  been  changed,  altered  or  amended  by 
the  laws,  usages  or  regulations  of  defendant  since  the 
execution  of  said  contract  on  the  date  of  the  death 
of  said  Herman  Trenner,  was  still  in  full  force  and 
effect  according  to  its  terms  and  conditions. 

''Defendant  further  avers  that  said  Herman  Tren- 
ner did,  after  entering  into  the  said  contract,  to  wit: 
July  19,  1905,  while  a  member  of  defendant,  commit 
suicide,  and  did,  on,  to  wit:  July  19,  1905,  die  by  his 
own  hand  or  act,  wherefore  there  became  and  was 
due  under  the  terms  of  the  contract  $500  payable 
to  plaintiff  as  beneficiary,  which  said  sum  was  and  is 
the  full  amount  due  plaintiff,  and  is  in  full  compliance 
with  the  terms  of  said  contract  and  is  one-half  of  the 
amount  contained  therein. 

**  Defendant  further  avers  that  before  the  beginning 
of  this  suit  and  immediately  after  proofs  of  death  were 
sent  to  defendant,  defendant  tendered  to  plaintiff  said 
$500  in  full  payment  of  contract  of  insurance  accord- 
ing to  its  terms  and  provisions;  that  plaintiff  refused 
to  receive  the  same ;  that  defendant  has  ever  since  re- 
mained and  is  still  ready  and  willing  to  pay  the  $500, 
but  that  plaintiff  has  refused  to  receive  the  same;  that 
defendant  brings  said  $500  into  this  court  ready  to  be 
paid  to  plaintiff  in  full  satisfaction  of  said  claim  if 
she  will  accept  the  same.  Defendant  puts  itself  upon 
the  country/' 

To  this  plea  the  plaintiff  filed  a  general  demurrer 
which  the  court  sustained.  The  defendant  elected  to 
stand  by  its  plea  and  the  court  thereupon  assessed 
the  plaintiff's  damages,  without  a  jury  being  waived, 
at  the  sum  of  $1,000,  and  entered  judgment. 
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With  a  plea  of  the  general  issue  on  file,  it  was  mani- 
fest error  to  assess  damages  by  reference  to  the  court, 
but  as  counsel  for  appellant  do  not  present  the  point 
in  their  brief,  it  is  waived. 

Error  is  assigned  and  argued  upon  the  ruling  of 
the  court  in  sustaining  the  demurrer  to  the  amended 
special  plea. 

By  the  pleadings  the  contract,  the  suicide  of  the  in- 
sured, and  the  tender  of  one-half  of  the  amount  speci- 
fied in  the  benefit  certificate,  namely,  $500,  in  pay- 
ment of  the  mortuary  benefit  thereunder,  and  the  re- 
fusal to  accept  the  tender,  are  admitted.  This  pre- 
sents the  question, — does  the  plea  set  up  in  substance 
a  good  defense  to  the  action!  The  conclusion  of  the 
plea  is  not  formal,  but  the  general  demurrer  does  not 
go  to  the  form. 

The  contract  of  insurance  is  entire  and  contains  no 
ambiguous  terms  or  provisions  which  call  for  construc- 
tion or  interpretation.  The  terms  and  the  amounts 
payable  thereunder  are  definitely  and  clearly  fixed. 
Appellant  contracted  to  pay  out  of  its  mortuary  fund 
to  appellee  $1,000  in  accordance  with,  and  under  the 
provisions  of,  the  laws  governing  the  fund,  upon  satis- 
factory proofs  of  the  death  of  said  Herman  W.  Tren- 
ner, providing  he  was  in  good  standing  in  the  associa- 
tion at  the  time  of  his  death,  and  the  certificate  had  not 
been  surrendered  or  cancelled,  subject  *Ho  the  follow- 
ing provisions. ' '  Then  follow  provisions  as  to  total  and 
permanent  disability,  an  annuity,  suicide,  expulsion  or 
default,  and  that  the  contract  would  be  incontestable 
after  two  years  from  its  date. 

The  provision  as  to  suicide  is  set  out  in  the  declara- 
tion, and  also  in  the  plea,  and  provides  that  **  should 
said  member  die  by  his  own  hand  or  act,  sane  or  in- 
sane, and  while  he  is  a  member  of  this  association, 
his  beneficiary  or  beneficiaries  shall  in  such  case  re- 
ceive only  one-half  of  the  amount  herein  agreed  to 
be  paid  as  a  mortuary  benefit."  On  the  admitted  fact 
averred  in  the  plea  that  Herman  W.  Trenner,  the  in- 
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sured  member,  died  by  his  own  hand  or  act,  considered 
in  connection  with  the  other  provisions  of  the  contract, 
appellee  is  entitled  to  receive  from  appellant  $500  and 
no  more. 

But  it  is  contended  in  behalf  of  appellee  that  even 
though  Trenner  came  to  his  death  by  suicide,  the  in- 
contestable clause  of  the  contract  applied,  and  The 
Eoyal  Circle  v.  Achterrath,  204  HI.  549 ;  Grand  Legion 
Selected  Knights  v.  Beaty,  224  id.  346 ;  and  Protection 
League  v.  McKee,  122  HI.  App.  376,  are  cited  in  sup- 
port of  the  contention.  We  think  those  cases  do  not 
apply  to  the  case  at  bar.  The  contracts  passed  upon 
and  construed  in  those  cases  are  quite  different  in 
their  provisions  from  the  contract  shown  in  the  record. 
The  suicide  clause  in  the  contract  before  us  is  a  part 
of  the  contract  to  pay,  providing  how  much  shall 
be  due  and  payable  under  the  circumstances  named 
therein.  Insisting  upon  this  clause  and  offering  to 
comply  with  it,  and  pay  one-half  of  the  amount  named 
in  the  contract,  and  tendering  the  same  to  appellee, 
is  not  contesting  the  validity  of  the  contract.  On  the 
contrary,  it  is  admitting  its  validity,  and  is  doing  all 
that  appellant  is  required  to  do  to  perform  and  fulfill 
the  contract  on  its  part.  Each  and  all  of  the  above 
named  provisions  following  the  agreement  to  pay 
$1,000  to  appellee  are  modifications  of  that  agreement, 
and  define  the  rights  of  the  parties  in  the  several  con- 
tingencies specified  therein.  The  agreement  to  pay 
the  sum  specified  to  appellee  is  contingent  upon  the 
subsequent  conditions,  and  by  express  provision  is 
made  subject  thereto.  The  incontestable  clause  does 
not  waive  or  supersede  any  of  them.  It  relates  to  the 
contract  of  membership  entered  into  by  the  insured, 
and  not  to  the  terms  of  payment  provided  in  the  con- 
tract. 

It  follows  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  amended  special  plea,  and  for  that  error 
the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Vol.  OXZXVin  88 
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Electric  Tehlcle  Company  v.  Fred  A.  Price. 
Gen.  No.  13,613. 

1.  Husband  and  wife — when  latter  not  competent  as  vHtness  far 
former.  Unless  a  wife  has  acted  as  the  agent  of  her  husband,  she 
is  not  a  competent  witness  in  litigation  to  which  he  is  a  party. 

2.  Rescission — when  must  he  made.  If  a  machine  purchased  and 
delivered  under  a  contract  does  not  conform  to  contract  require- 
ments, rescission  by  the  vendee  must  be  made  within  a  reasonable 
time  after  receipt  of  the  machine. 

3.  Remedies — where  machine  delivered  is  not  in  accordance  with 
contract.  Where  a  machine  is  delivered  under  a  contract  the 
remedies  of  the  vendee  are  (1)  rescission  within  a  reasonable  time, 
(2)  an  action  for  damages  for  breach  of  contract,  and  (3)  recoup- 
ment of  damages  for  breach  of  contract  in  an  action  for  the  pur- . 
chase  price. 

4.  CoNTBACT — what  not  competent  to  vary  terms  of.  It  is  not 
competent  to  vary  the  terms  of  a  written  contract  by  a  showing  of 
contemporaneous  agreements  and  representations. 

5.  Verdict — when  trial  court  without  power  to  amend.  The  trial 
court  has  no  power  after  the  lapse  of  the  term  at  which  a  verdict 
is  returned  to  amend  the  same  by  adding  thereto  material  words. 

6.  Instructions — what  must  not  submit  to  jury.  An  instruction 
should  not  submit  to  the  Jury  the  determination  of  questions  of 
mixed  law  and  fact. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Ck>ok  county;  the 
Hon.  Albert  C.  Babnes,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1907.  Reversed  and  remanded.  Opinion  filed  Feb- 
ruary 13,  1908. 

HoYNE,  O^CoNNOB  &  Iewin,  fop  appellant. 

JuDAH,  Willabd,  Wolf  &  Reichmann,  for  appellee. 

Mb.  Peesiding  Justice  Holdom  delivered  fhe  opin- 
ion of  the  court. 

The  controversy  here  relates  to  a  sale  by  appellant 
to  the  appellee  of  a  Columbia  Electric  Automobile 
Mark  LX  Runabout,  with  top,  of  standard  type, 
equipped  with  wooden  wheels,  pneumatic  tires,  etc. 
The  price  is  $975.    The  contract  of  sale  is  in  writing, 
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signed  by  the  parties,  and  contains  the  terms  and  con- 
ditions of  the  sale.  Two  hundred  and  fifty  dollars  was 
paid  upon  the  purchase  price  when  the  contract  was 
signed,  the  balance  of  the  purchase  price  being  pay- 
able upon  delivery  of  the  vehicle. 

As  the  case  must  be  reversed  for  errors  of  law  and 
will  be  remanded  for  a  new  trial,  we  shall  confine  our 
review  and  discussion  to  those  questions  suflScient  to 
support  the  conclusions  to  which  we  have  arrived. 

It  seems  that  Price  saw  a  model  of  the  vehicle,  cov- 
ered by  the  contract  of  sale,  in  an  automobile  show  in 
Chicago,  and  made  the  contract  to  purchase  one  through 
Prank  J.  Fanning,  the  Chicago  representative  of 
appellant.  The  contract  is  dated  February  22,  1904, 
and  the  machine  was  delivered  in  Chicago  to  appellee  in 
May  following.  A  circular  of  appellant,  descriptive 
of  the  vehicle  sold,  setting  forth  its  mechanism  and 
qualities,  and  its  ability  as  to  speed  and  endurance  un- 
der specified  conditions,  was  received  in  evidence  as 
a  part  of  the  contract  against  the  protest  of  appellant. 
When  api)ellee  took  the  machine  from  Fanning,  the 
agent,  in  May,  1904,  he  testifies  that  he  told  Fanning 
that  he  **  would  not  accept  it  until  he  tried  it  to  see  if 
it  was  what  he  expected  to  get."  From  the  day  after 
he  took  the  machine  from  Fanning  he  ran  it  upon  the 
streets  of  Chicago  and  its  environing  suburbs,  with 
short  interruptions,  until  September,  when  he  left  it 
with  Fanning  for  repairs,  since  which  time  he  has  not 
called  for  it,  but  repudiated  the  contract  and  refused 
to  comply  with  it  by  paying  the  balance  due  on  the  pur- 
.  chase  price  and  receiving  the  machine. 

The  machine  was  sent  to  the  Chicago  branch  office 
for  repairs  several  times,  and  also  on  the  complaint 
that  it  did  not  develop  the  speed  set  forth  in  the  cir- 
cular. 

Mrs.  Price,  the  wife  of  appellee,  testified  at  his  in- 
stance against  the  objection  of  appellant.  Her  testi- 
mony is  confined  to  the  manner  in  which  the  machine 
worked  and  of  complaints  made  to  Fanning  and  con- 
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versations  had  with  him  about  the  machine,  and  of 
complaints  which  her  husband  made  in  relation  to  it, 
and  of  conversations  between  Fanning  and  appellee 
in  her  presence. 

The  jury  found  the  issues  for  the  appellee,  and  the 
court  in  overruling  appellant  *s  motion  for  a  new  trial 
amended  the  verdict  by  adding  to  it  a  finding  in  favor 
of  appellee  on  his  plea  of  set-off  for  the  $250  paid  upon 
the  contract,  and  gave  judgment  thereon  against  appel- 
lant. 

The  errors  controlling  our  decision  consist  in  the 
admission  of  the  so-called  circular  in  evidence,  per- 
mitting the  wife  of  appellee  to  testify,  in  not  holding 
•that  the  contract  in  evidence  for  the  sale  of  the  ma- 
chine was  binding  upon  the  parties,  and  in  amending 
the  verdict  of  the  jury  in  a  matter  of  substance  one 
month  after  its  rendition,  and  error  in  the  giving  of 
instructions. 

Mrs.  Price  was  clearly  incompetent  to  testify  in  be- 
half of  her  husband,  the  appellee.  In  no  sense  was 
she  the  agent  of  her  husband  in  the  transaction.  Price 
made  his  own  contract,  signed  it  with  his  own  name  in 
person,  conducted  all  the  negotiations  leading  up  to  the 
making  of  the  contract;  he  went  to  appellant's  office 
and  received  the  machine  from  its  agent.  Fanning,  re- 
turning it  several  times,  making  his  own  complaints. 
He  makes  no  pretense  in  his  testimony  that  his  wife 
was  his  agent  in  this  matter,  neither  can  there  be  ex- 
tracted from  his  or  his  wife's  evidence  any  facts  which 
in  law  would  constitute  Mrs.  Price  the  agent  of  her 
husband.  Mrs.  Price  clearly  falls  within  the  inhibi- 
tion of  the  statute,  and  does  not  bring  herself  within 
the  exemption  clause.  E.  S.  HI.,  chap.  51,  sec.  5 ;  Rob- 
ertson V.  Brost,  83  111.  116 ;  Hayes  v.  Parmalee,  79  111. 
563;  Poppers  v.  Wagner,  33  HI.  App.  113. 

Mrs.  Price  is  no  more  qualified  to  give  testimony  in 
this  case  than  was  the  wife  in  the  case  of  Robertson 
V.  Brost,  supra,  where  the  husband  attempted  to  qual- 
ify his  wife  as  a  witness  in  his  behalf  by  constituting 
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her  an  agent  to  collect  an  account  for  coal  already  deliv- 
ered, and  thereby  enable  her  to  testify  as  to  what  the 
debtor  said  to  her  when  she  presented  the  account  for 
payment.  As  the  court  said  in  that  case,  so  we  say  in 
this — '*We  are  of  the  opinion  the  wife  should  not  have 
been  received  as  a  witness  at  all/*  Her  testimony 
must  relate  to  transactions  had  by  her  as  agent  for  her 
husband,  in  order  for  her  to  come  within  the  saving 
clause  of  the  statute,  not  as  to  conversations  and  ad- 
missions made  relative  to  the  transaction  after  the 
transaction  itself  has  been  made  and  concluded  by 
the  husband. 

The  contract  of  the  parties  has  this  provision: 

"All  previous  communications  between  the  parties 
hereto,  either  verbal  or  written,  with  reference  to  the 
subject-matter  of  this  proposal  are  hereby  abrogated, 
and  this  proposal  duly  accepted  and  approved  consti- 
tutes the  sole  agreement  between  the  parties  hereto 
as  to  the  subject-matter  hereof,  and  no  modification 
of  this  agreement  shall  be  binding  upon  the  parties 
hereto,  or  upon  either  of  them,  unless  such  modifica- 
tion shall  be  in  writing  duly  accepted  by  the  purchaser 
and  approved  by  an  executive  officer  of  the  company.*' 

This  provision  is  in  effect  a  statement  of  the  law 
governing  written  contracts.  This  contract  being  the 
contract  of  the  parties,  their  rights,  obligations  and 
duties  must  be  admeasured  in  accordance  with  its  cove- 
nants and  provisions. 

It  is  not  denied  that  appellee  received  the  kind  of 
machine  called  for  by  the  contract.  If  the  machine  was 
not  according  to  contract,  and  appellee  sought  to  repu- 
diate the  contract  for  that  reason,  then  it  was  incum- 
bent upon  him,  immediately  upon  ascertaining  that  fact, 
to  return  the  machine  to  appellant.  Under  no  circum- 
stances could  he  keep  the  machine  longer  than  a  reason- 
able time  in  which  to  ascertain  defects  constituting  it  as 
variant  from  the  kind  of  a  machine  bargained  for  in 
the  contract.  Beyond  this  he  must  be  held  to  have  ac- 
cepted the  machine  under  the  contract,  and  if  it  was  in 
fact  deficient  in  any  material  respect  from  that  in  the 
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contract  bargained  for,  he  must  resort  to  an  action  for 
damages  as  for  a  breach  of  contract  in  this  respect, 
or  recoup  such  damages  in  an  action  for  the  purchase 
price.  Underwood  v.  Wolf,  131  111.  425.  By  the  very 
terms  of  the  contract  all  previous  or  contemporaneous 
agreements  and  representations  were  merged  in  the 
contract,  and  the  rights  of  the  parties  were  by  the 
contract  as  well  as  under  the  law  so  environed.  The 
circular  which  contained  any  statement  or  represen- 
tation variant  from  the  terms  of  the  contract  or 
in  conflict  with  any  of  its  provisions,  was  inadmis- 
sible as  evidence  aflfecting  or  in  any  manner  chang- 
ing the  contract  rights  of  the  parties.  Telluride  Power 
Co.  V.  Crane,  208  111.  218;  Schneider  v.  Sulzer,  212  ibid. 
87. 

In  the  case  at  bar  appellee  claims  to  have  bought 
the  machine  on  the  representation  that  it  would  be  the 
same  in  every  respect  as  one  which  he  had  seen  at  the 
automobile  show.  If  this  is  the  fact,  then  upon  appel- 
lee rested  the  burden  of  proving  that  the  machine  re- 
ceived by  him  was  not  according  to  the  sample,  and  to 
recoup  such  damages  as  he  may  have  sustained  by  rea- 
son of  that  fact,  if  it  was  a  fact;  not  to  keep  the  ma- 
chine in  excess  of  four  months  and  then  return  it  with 
a  repudiation  of  the  contract  in  faith  of  which  it  was 
delivered  to  him. 

While  it  is  admitted  a  court  has  the  power  to 
amend  the  verdict  of  a  jury  in  a  matter  of  form,  still 
it  is  equally  as  well  settled  that  such  a  power  is  denied 
the  court  in  matters  of  substance.  The  trial  court  one 
month  thereafter,  and  at  the  succeeding  term  amended 
the  verdict  by  adding  to  it  these  words,  **and  assess 
the  defendant's  damages  at  the  sum  of  $250  on  his 
plea  of  set-off.^'  This  is  in  itself  reversible  error. 
It  is  idle  to  contend  that  such  amendment  was  only 
formal.  It  was'  the  determination  by  the  court  of  the 
merits  of  the  cross-action  under  the  plea  of  set-off.  It 
was  not  only  the  form,  but  the  very  substance  of  appel- 
lee's  counter  claim.    It  may  well  be,  in  the  view  the 
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learned  trial  judge  took  of  the  law  and  the  instruc- 
tions given  to  the  jury,  that  the  jury's  verdict  should 
logically  have  included  a  finding  for  the  amount  proven 
under  the  plea  of  set-oflf.  But  as  they  did  not  do  so, 
why  they  did  not  is  immaterial.  Their  failure  did  not 
clothe  the  court  with  the  power  to  usurp  the  function 
of  the  jury  and  in  a  summary  manner  supply  the  de- 
linquency, if  such  it  was,  by  amending  their  verdict. 
This  was  an  invasion  of  the  constitutional  right  of  ap- 
pellant to  a  trial  by  jury  of  the  claim  made  against  it. 
As  said  in  Ayer  v.  City  of  Chicago,  149  El.  262 :  ^^  When 
the  court  set  aside  the  judgment  based  upon  the  ver- 
dict of  the  jury,  and  changed  the  verdict  in  the  maimer 
already  stated  at  a  subsequent  term,  and  in  the  absence 
and  without  the  consent  of  the  jury  or  of  appellants, 
there  was  a  new  verdict  rendered,  not  by  a  jury,  but  by 
a  court  acting  without  a  jury.'*  These  observations 
are  forcibly  applicable  here  and  equally  conclusive 
against  appellee's  contentions  to  the  contrary.  An  ex- 
amination of  authorities  cited  by  counsel  for  appellee, 
and  claimed  by  them  to  announce  a  contrary  doctrine, 
does  not  show  them,  in  our  opinion,  susceptible  of  the 
construction  claimed  for  them  by  counsel.  The  doc- 
trine of  the  Ayer  case  is  the  law  of  Illinois.  No  case 
in  this  jurisdiction  holding  to  the  contrary  has  been 
cited,  and  we  assume  from  counsel's  diligence  (of  which 
their  brief  is  cogent  proof)  for  the  reason  none  exist. 
Our  research  has  failed  to  disclose  any  case  detract- 
ing from  or  in  any  particular  modifying  the  ruling  in 
the  Ayer  case. 

We  have  examined  all  the  instructions  urged  upon 
us  as  being  erroneous.  We  do  not  agree  with  counsel 
in  their  criticism  of  the  first  of  appellee's  instructions. 
They  have  evidently  misinterpreted  its  force  as  ap- 
plied to  the  facts.  Appellant  made  a  prima  facie  case, 
within  the  legal  intendment  of  this  instruction,  upon 
proof  of  the  contract  and  the  delivery  to  appellee  of 
the  machine  called  for  by  the  contract  and  the  amount 
of  the  purchase  price  remaining  unpaid.     Breach  of 
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warranty,  if  any  there  was,  or  that  the  machine  was  not 
the  same  as  the  sample  from  which  it  was  bought,  were 
matters  of  defense  under  pleas  of  recoupment  or  set- 
off. 

We  think  the  second,  third,  fourth  and  fifth  instruc- 
tions possess  the  infirmities  attributed  to  them  by  aj)- 
pellant.  These  errors  proceed  from  the  erroneous 
theory  of  the  defense  upon  which  the  cause  was  sub- 
mitted to  the  jury.  Mixed  questions  of  law  and  fact 
were  submitted  to  the  jury  under  instructions  two, 
three  and  four.  Wallard  v.  Worthman,  84  HI.  446.  The 
fifth  instruction  was  erroneous  in  telling  the  jury  in 
effect  that  the  agent  of  appellant  could  change  the 
terms  of  the  written  contract,  and  that  appellee  had 
the  right  to  insist  on  taking  the  machine  on  trial  before 
accepting  it.  Both  of  these  directions  were  contrary 
to  appellant's  right  under  the  contract. 

For  the  errors  indicated  the  judgment  of  the  Su- 
perior Court  is  reversed  and  the  cause  remanded  for 
a  new  trial  conformable  to  the  views  here  expressed. 

Reversed  and  remanded. 


Mlchftel  J.  Cahill  et  al.  t.  Alice  Wier  Prlnty^  Admin- 
istratrix, et  al. 

Gen.  No.  13,624. 

1.  Abstract — when  not  in  compliance  with  rule.  An  abstract 
does  not  comply  with  the  rules  of  court  which  merely  mentions  the 
fact  that  objections  and  exceptions  were  interposed  to  a  master's 
report,  but  fails  to  set  forth  what  such  objections  or  exceptions 
were  or  what  disposition  was  made  thereof. 

2.  Book  account — when  not  competent.  Entries  contained  in  a 
memorandum  book  are  not  competent  where  it  does  not  appear  that 
the  book  was  kept  or  used  in  any  regular  course  of  business  or  that 
the  entries  were  made  in  chronological  order  or  that  such  entries 
were  contemporaneous  with  the  items  entered. 

Foreclosure.  Appeal  from  the  Circuit  CJourt  of  Cook  county;  the 
Hon.  LocKwooD  Honobe,  Judge,  presiding.     Heard  in  this  court  at 
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the  March  term,  1907.    Affirmed.    Opinion  filed  February  13,  1908. 

Dickinson,  Mobbison  &  Eost,  for  appellants. 

Chablbs  W.  Taylob,  A.  S.  Eobebtson  and  Philip  S. 
Bbown,  for  appellees. 

Mb.  Pbesiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  decree  under  a  bill  to  fore- 
close a  trust  deed  in  the  nature  of  a  mortgage  of  cer- 
tain real  estate  situate  in  the  city  of  Chicago.  The 
trust  deed  secured  two  notes  of  appellant,  Michael  J. 
Cahill,  each  payable  to  his  own  order  and  indorsed  by 
him  in  blank,  one  for  the  sum  of  $2,387,  delivered  to 
and  held  by  Mary  McElroy  at  the  time  of  her  death, 
and  the  other  for  $75,  delivered  to  and  held  by  J.  Frank 
Tyrrell  at  the  time  of  his  death.  The  holders  of  both 
notes  died  before  the  filing  of  the  bill.  The  estate  of 
J.  Frank  Tyrrell,  through  Catherine  Burns,  its  admin- 
istratrix, came  into  the  cause  by  petition,  asking  per 
mission  of  the  court  to  participate  in  the  proceeds  of 
a  sale  of  the  mortgaged  premises  to  the  extent  of  the 
amount  due  upon  the  $75  note.  Copeland  and  Ryan 
were  made  parties  under  an  averment  that  they  claimed 
some  interest  in  the  mortgaged  premises  accruing  sub- 
sequent to  the  lien  of  the  trust  deed,  and  that  such 
interest,  if  any,  is  held  by  them  in  subordination  to 
the  lien  of  the  trust  deed  for  the  payment  of  the  in- 
debtedness evidenced  by  the  two  notes  in  the  bill  and 
trust  deed  described. 

The  answers  of  Cahill  and  Copeland  admit  the  ma- 
terial averments  of  the  bill,  including  the  execution 
and  delivery  of  the  trust  deed  and  the  notes  therein 
described,  but  Cahill  sets  up  that  Mrs.  McElroy,  at 
the  time  of  her  death,  was  indebted  to  him  in  a  large 
sum  of  money  for  his  personal  service  and  attention 
to  her  and  her  business  affairs  and  for  disbursements 
made  in  her  behalf,  and  seeks  to  offset  such  claims 
against  the  note  for  $2,387,  forming  an  asset  of  her 
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estate.  Cahill  also  filed  a  cross-bill,  setting  ont  the 
same  matters  contained  in  his  answer.  The  canse  was 
referred  to  a  master  in  chancery,  with  directions  to 
take  the  proofs  and  report  his  conclusions  upon  the 
facts  and  the  law.  The  parties  submitted  their  proofs 
before  the  master  and  he  made  in  due  time  his  report 
to  the  chancellor,  after  overruling  objections  thereto, 
and  the  court  confirmed  the  master  *s  report  and 
entered  a  decree  of  foreclosure  upon  the  original  bill 
for  the  amount  found  due,  with  costs,  and  dismissed 
for  want  of  equity  Cahill 's  cross-bill.  So  far  as  we 
are  able  to  gather  from  the  abstract  and  briefs  of  ap- 
pellants on  file,  the  errors  assigned  and  argued  chal- 
lenge the  correctness  of  the  decree  in  the  following 
particulars:  First,  in  not  allowing  the  counter-claim 
of  Cahill,  and  in  excluding  from  the  record  the  evidence 
thereof  given  before  the  master;  and,  second,  that  in 
the  taxing  of  stenographers'  fees  as  part  of  the  costs, 
and  also  the  statutory  fee  of  the  master  for  taking  and 
transcribing  the  evidence,  there  is  a  double  taxation  of 
costs. 

The  following  portion  of  the  master's  report  appears 
in  the  abstract : 

'*I  further  find  that  all  the  evidence  offered  by  said 
defendants,  Michael  J.  Cahill  and  Earl  Copeland,  was 
incompetent,  irrelevant  and  immaterial,  because  the  de- 
mands of  said  defendant,  Michael  J.  Cahill,  against 
said  complainant's  intestate,  Mary  E.  A.  McElroy  (if 
any  such  demands  ever  existed,  and  there  is  no  com- 
petent evidence  as  to  such  demands),  were  wholly  of 
an  equitable  nature,  unconnected  with  the  debt  evi- 
denced by  said  promissory  note  and  trust  deed  (Com- 
plainant's Exhibits  1  and  2),  and  cannot  be  set  off 
against  said  debt,  and  because  all  the  evidence  offered 
to  support  such  demands  is  in  the  nature  of  hearsay 
evidence  and  is  unworthy  of  belief. 

"In  regard  to  the  alleged  account  between  the  de- 
fendant Michael  J.  Cahill  and  the  said  Mary  E.  A. 
McElroy,  contained  in  the  book  marked  Defendants' 
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Exhibit  1,  of  November  23, 1906, 1  find  from  an  inspec- 
tion of  the  same  that  it  is  entirely  unworthy  of  belief 
or  any  credence  whatsoever,  the  various  items,  although 
differing  in  dates,  apparently  were  written  at  one  time, 
in  pencil,  and  by  the  same  person.'^ 

On  the  threshold  of  our  labors  in  review  we  are  con- 
fronted with  an  alleged  abstract  of  the  record  which  is 
glaringly  a  gross  violation  of  the  requirements  of  the 
rules  of  this  court  in  relation  to  the  manner  of  its 
preparation.  There  is  no  coherency  of  detail  in  it. 
It  is  disjointed,  unconnected,  discursive  and  wholly  un- 
intelligible as  an  abstract,  and  leads  nowhere  but  to 
confusion.  An  understandable  case  cannot  be  extracted 
from  this  abstract.  It  is  a  veritable  jungle  of  inco- 
herent extracts  made  from  the  pleadings  and  proofs. 
To  illustrate :  The  basic  rights  of  the  parties  rest  in 
the  terms  and  covenants  of  the  trust  deed,  but  not  one 
of  the  covenants  is  even  shadowed  forth  in  the  abstract. 
None  of  the  exhibits  are  abstracted.  The  alleged  book 
account,  in  reliance  on  the  verities  of  which  Cahill 's 
whole  defense  is  founded,  while  referred  to,  is  in  no 
sense  abstracted.  No  succinct  or  intelligent  statement 
of  this  book  account  can  be  found  anywhere  in  the 
abstract.  The  so-called  '^Kecapitulation  Summary" 
falls  far  short  of  meeting  such  requirement.  The  ab- 
stract before  us  does  not  even  serve  the  purpose  of 
a  chronologically  correct  index  to  the  record.  It  also 
violates  all  precedent  and  practice  in  italicizing  and 
putting  in  *' small  caps.'*  such  matter  as  counsel  indi- 
cate bear  more  particularly  in  favor  of  their  conten- 
tions. Such  palpable  ignoring  of  the  rules  of  this  court 
prescribing  the  method  to  be  followed  in  the  prepara- 
tion of  abstracts  cannot  receive  our  sanction,  even  by 
indirection,  which  would  be  inferable  from  our  ignoring 
the  breach.  The  Supreme  Court,  as  well  as  this  court, 
has  frequently  admonished  counsel  who  have  been 
derelict  in  this  regard.  The  Supreme  Court  say  in 
City  Electric  Railway  Co.  v.  Jones,  161  111.  47 :  '*  Every- 
thing upon  which  error  is  assigned  must  appear  in  the 
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abstract/'  In  Gibler  v.  City  of  Mattoon,  167  HI,  18, 
it  is  said:  "It  is  the  duty  of  parties  bringing  cases  here 
for  review  to  prepare  and  file  complete  abstracts  of  the 
record,  in  accordance  with  the  rules,  and  such  abstracts 
as  we  can  safely  rely  upon.  It  is  not  our  duty  to  per- 
form this  work  of  counsel,  which,  in  detail,  as  to  them, 
is  inconsiderable,  but  when  imposed  upon  us,  in  the 
aggregate,  extremely  burdensome.  It  is  not  meant  to 
be  said  that  the  record  is  voluminous  in  this  case,  or 
that  the  abstract  is  deficient  in  other  respects  not  men- 
tioned, but  the  rule  is  the  same  in  all  cases  and  shoulc^ 
not  be  relaxed. '*  The  court,  in  disposing  of  this  case, 
grounded  its  decision  on  the  fact  that  the  errors  as- 
signed did  not  appear  upon  the  abstract,  and  say: 
*'The  point  is  raised  by  defendant  in  error  that  under 
the  assignment  of  errors  as  made  and  from  the  record 
as  abstracted  no  error  which  would  authorize  a  re- 
versal appears,  and  this  point  must  be  sustained." 
These  observations  are  of  equal  application  to  the 
record  as  abstracted  in  the  case  at  bar,  and  fully  as 
controlling.  The  finding  of  the  master  set  out  in  the 
abstract  is  amply  sufficient  to  support  the  decree,  in 
the  absence  of  anything  found  in  the  abstract  tending 
to  impeach  it. 

What  is  relied  upon  as  error  must  be  set  out  in  the 
abstract,  and  alleged  errors  not  based  upon  anything 
appearing  in  the  abstract  of  record  will  not  be  consid- 
ered by  the  court.  Harper  v.  Dixon,  70  HI.  App.  136; 
Shiveiy  v.  Hettinger,  67  ibid.  278;  Leverenz  v.Elder,  65 
ibid.  80;  Wabash  R.  R.  v.  Smith,  Adm'x,  58  ibid.  419; 
Joliet  Steel  Co.  v.  Call,  42  ibid.  41 ;  Bangs  v.  Paullin, 
37  ibid.  465;  Mueller  v.  Newell,  29  ibid.  192. 

The  court  will  not  search  the  record  to  find  out  what 
the  abstract  ought  to  show.  Farson  v.  Hutchins,  62  111. 
App.  439;  Heidenbluch  v.  Rudolph,  50  ibid.  242;  Alli- 
son V.  Allison,  34  ibid.  385. 

As  said  in  Spain  v.  Thomas,  49  ibid.  249,  **We  have 
no  right  to  waive  the  enforcement  of  these  rules ^'  (re- 
lating to  abstracts)  **as  a  matter  of  favor  in  any  case, 
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without  granting  the  same  indulgence  in  other  cases, 
and  thus  effectually  suspending  the  operation  of  the 
rules  altogether.  The  Supreme  Court  in  Lancaster  et 
al.  V.  The  W.  &  S.  W.  Ry.  Co.,  132  111.  492,  hold  that 
such  rules,  when  established,  have  the  force  of  law 
and  are  obligatory  upon  the  court  itself  as  well  as  upon 
the  parties,  and  must  be  administered  according  to 
their  terms  while  they  remain  in  force."  Many  other 
decisions  to  the  same  purport  might  be  readily  quoted ; 
they  are  numerous  and  of  uniform  character,  but  those 
cited  are  sufficient. 

The  abstract  simply  mentions  that  objections  and 
exceptions  were  filed  to  the  master  *s  report^  but  fails 
to  set  forth  what  the  objections  or  exceptions  were,  or 
what  disposition  the  chancellor  made  of  the  exceptions. 
No  reversal  of  a  decree  can  be  allowed  wfiiere  the  ab- 
stract fails  to  disclose  the  tenor  bf  the  exceptions  and 
the  disposition  of  them  by  the  court. 

In  Singer  v.  Steele,  125  111.  426,  the  court  say:  ''The 
practice  is,  when  a  party  is  dissatisfied  with  the  finding 
of  the  master  in  chancery,  he  shall  make  distinct  ex- 
ceptions, so  the  court  can  readily  understand  what 
matters  are  at  issue  between  the  parties ;  otherwise  it 
will  be  understood  the  party  acquiesces  in  the  conclu- 
sions and  findings  of  the  master."  If  he  fails  to  ex- 
cept in  the  trial  court,  he  cannot  do  so  in  a  court  of 
review.  Such  court  cannot  pass  upon  exceptions  in 
ignorance  of  what  they  are.  Failing  to  appear  in  the 
abstract,  the  court  will  not  search  the  record  in  an 
effort  to  find  them.  Foster  v.  Van  Ostem,  72  HI. 
App.  307. 

Notwithstanding  the  abstract  fails  to  contain  any 
matter  of  proof  supporting  the  errors  assigned  and 
argued,  we  will  briefly  note  the  merits  of  the  matters 
urged  as  constituting  error. 

Waiving  the  question  of  whether  or  not  an  open 
account,  such  as  Cahill's,  could  be  set  off  in  a  pro- 
ceeding of  this  character,  in  which  the  transaction  in- 
volved in  the  bill  is  admitted  and  the  genuineness  of 
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the  securities  in  that  bill  sought  to  be  enforced  un- 
challeneged,  in  what  does  Cahill's  claim  rest! 

First,  an  alleged  account  book,  kept  in  a  sporadic 
way,  each  item  being  written  in  lead  pencil  by  Cahill. 
No  other  account  in  the  book ;  not  used  in  any  regular 
business;  not  kept  in  chronological  order  as  to  date; 
made  up  in  a  sporadic  manner  and  never  exhibited 
to  Mrs.  McElroy,  and  in  some  respects  the  items  are 
not  only  ridiculous  but  preposterous,  such  as  an  item 
for  '*14  gross  of  toilet  soap,  $280,'^  under  date  of 
October  29,  1902 ;  another  item,  under  date  of  Novem- 
ber 19,  1905,  **  Cemetery  flowers  for  her  mother  ^s,  hus- 
band's and  son's  graves  upon  frequent  occasions, 
$110";  *' Miscellaneous  provisions,  etc.,  for  more  than 
three  years,  $714.09";  **Time  acting  as  her  agent  for 
about  three  years  from  three  to  four  hours  per  day 
at  50c,  $1550."  Not  a  syllable  of  competent  evidence 
in  support  of  any  of  these  items  is  found  in  the  record. 
'Cahill  is  clearly  disqualified  to  testify  in  relation 
to  them,  and  the  testimony  of  the  other  witnesses  is 
limited  to  seeing  Mrs.  McElroy  and  Cahill  together  at 
infrequent  and  widely  separated  intervals,  and  of 
casual  attentions  paid  by  him  to  her,  and  some  pay- 
ments made  for  meals  in  a  restaurant,  of  which  meals 
they  both  partook,  and  some  discursive  talks  with  Mrs. 
McElroy  in  relation  to  what  Cahill  was  doing  for  her. 

It  is  also  said  Cahill  gave  Mrs.  McElroy  a  duplicate 
note  for  $2,387  on  the  representation  that  the  original 
was  lost.  This  duplicate  was  not  forthcoming,  but 
the  original  was  produced  in  evidence  before  the  mas- 
ter. How  the  existence  of  a  duplicate  note  can  affect 
the  right  of  recovery  on  the  original  after  its  maturity 
in  the  absence  of  proof  of  payment,  we  are  unable  to 
perceive.  If  any  pa3mients  were  made  upon  the  debt 
and  indorsed  upon  the  duplicate  note,  the  burden  of  so 
proving  was  upon  Cahill.    This  he  failed  to  do. 

Complaint  is  made  that  the  master  illegally  charged 
for  taking  and  transcribing  the  testimony,  because  a 
stenographer  was  employed  to  and  in  fact  did  both 
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take  and  transcribe  the  testimony.  The  record  shows 
the  payment  of  stenographers'  fees  was  made  in  accord 
with  the  written  stipulation  of  the  parties.  In  this 
stipulation  there  is  no  agreement  by  the  master  to 
waive  his  right  to  receive  the  fees  allowed  for  like  serv- 
ices by  statute.  Counsel  in  urging  this  objection  evi- 
dently misconceive  the  scope  of  the  stipulation  to 
which  they  were  parties. 

There  is  nothing  in  this  record  calling  for  our  re- 
view which  upon  examination  discloses  any  reversible 
error,  and  the  decree  of  the  Circuit  Court  is  therefore 
affirmed. 

Affirmed. 


I.  W.  Brown  y.  John  S,  Kennedy. 

Gen.  No.  13,630. 

ExcEPTioNB — what  not  sufficient  bp  way  of.  Recitals  of  the  clerk 
contained  In  the  common  law  record  of  the  fact  that  exceptions 
were  taken  are  not  sufficient.  The  bill  of  exceptions  containing  such 
exceptions  is  essential. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Axel  Chttraus,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1907.    Affirmed.    Opinion  filed  February  13,  1908. 

M.  L.  Thackabebby,  for  appellant. 
Matthews  &  Matthews,  for  appellee. 

Mb.  Pbbsiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  Superior 
Court  on  the  verdict  of  a  jury  for  $189.61. 

The  overruling  of  appellant's  motions  for  a  new 
trial  and  in  arrest  of  judgment,  and  in  entering  judg- 
ment upon  the  verdict,  and  in  the  giving  and  refusal  of 
instructions,  are  assigned  on  the  record  for  error.  We 
find  no  exceptions  embodied  in  the  bill  of  exceptions 
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to  the  action  of  the  trial  court  on  either  of  these 
motions.  In  the  common  law  record  it  is  recited  that 
exceptions  were  taken  to  these  imlings  of  the  court. 
That,  however,  is  not  sufficient  to  present  the  actions 
of  the  court  challenged  as  errors  for  review.  Steefy 
V.  The  People,  130  HI.  98,  is  conclusive  of  the  status 
of  appellant  on  this  appeal.  There  the  court  say,  after 
a  discussion  of  the  merits:  '*But  aside  from  this  view, 
the  bill  of  exceptions  fails  to  show  any  exception  taken 
by  the  defendant  to  the  ruling  of  the  Circuit  Court, 
either  in  giving,  refusing  or  modifying  instructions,  or 
in  overruling  defendant's  motion  for  a  new  trial  or 
his  motion  in  arrest  of  judgment.  It  is  true  that  the 
clerk  recites  in  the  record  that  exception  was  taken  to 
the  overruling  of  such  motions;  but  it  has  been  so 
repeatedly  held  that  exceptions  to  the  ruling  of  the 
court  cannot  be  preserved  in  that  way,  that  the  citation 
of  authority  would  seem  unnecessary.  Such  excep- 
tions, if  taken,  must  be  preserved  in  a  bill  of  excep- 
tions, if  it  is  desired  to  have  them  made  parts  of  the 
record.  No  exceptions  having  been  taken  to  the  order 
overruling  the  motion  for  a  new  trial,  the  defendant  is 
in  no  position  to  question  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict.*'  For  a  like  failure  to  in- 
corporate in  the  bill  of  exceptions  any  exception  to 
the  rulings  of  the  court  upon  instructions,  it  was  held 
their  correctness  could  not  be  questioned  in  review. 
The  record,  for  the  foregoing  reasons,  presenting  no 
question  calling  for  our  review,  the  judgment  of  the 
Superior  Court  is  affirmed* 

Affirmed. 
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Eagle  Fire  Ins.  Co.  v.  Spry  Lumber  Co. 


Eagle  Fire  Insurance  Company  t,  John  Spry  Lumber 

Company. 

Gen.  No.  13,616. 

1.  JuBiSDicnoN — when  court  of  Jaw  without.  A  court  of  law  1b 
without  jurisdiction  to  reform  or  correct  a  written  instrument 

2.  CoNTB^oTS — how  enforced  in  courts  of  law.  In  a  court  of  law 
the  parties  will  be  held  bound  by  their  written  contract,  the  words 
of  which  will  be  taken  in  their  ordinary  acceptation,  and  what  the 
words  mean  will  be  held  to  be  conclusive  of  the  intention  of  the 
parties. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  WiiXABD  yL  McEwEN,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1907.    Affirmed.    Opinion  filed  February  13,  1908. 

Beach  &  Bbown,  for  appellant. 

Adams  &  Fbobhlich,  for  appellee. 

Mb.  Justice  Adams  delivered  the  opinion  of  the 
court. , 

Appellee  sued  appellant  on  a  policy  of  insurance, 
which  contains  the  following: 

**The  Eagle  Fire  Company  of  New  York  in  consid- 
eration of  the  stipulations  herein  named  and  of  Thirty- 
six  and  90/100  Dollars  premium  does  insure  the  John 
Spry  Lumber  Company  for  the  term  of  One  Year  from 
the  24th  day  of  January,  1905,  at  noon,  to  the  24th 
day  of  January,  1906,  at  noon,  against  all  direct  loss 
or  damage  by  fire,  except  as  hereinafter  provided,  to 
an  amount  not  exceeding  One  Thousand  Dollars  to  the 
following  described  property  while  located  and  con- 
tained and  described  herein,  and  not  elsewhere,  to-wit : 

*'John  Spby  Lumbeb  Company. 
$1000.00 — On  Lumber,  lath,  shingles,  pickets,  posts, 
timber,  or  other  merchandise,  not  more  haz- 
ardous, their  own  or  held  by  them  in  trust, 
or  on  commission,  or  sold  but  not  delivered, 
all  contained  in  their  yard,  or  in  buildings, 
sheds,  or  cars  on  track  in  said  yard,  situated 
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on.  the  East  side  of  Ashland  Avenue,  extend- 
ing north  from  the  West  Branch  of  the 
South  Branch  of  the  Chicago  River,  Chicago, 
Illinois. 
Other  insurance  permitted  until  required. 
Warranted  by  the  assured  that  streets  shall  be  kept 
clear  of  lumber ;  that  piles  of  lumber  shall  not  exceed 
35  feet  in  height ;  and  that  a  clear  space  of  65  feet  shall 
be  maintained  between  lumber  and  mill  and  addition 
on  south." 

Then  follow  customary  provisions,  in  respect  to 
which  no  question  is  made. 

The  testimony  is  in  the  usual  form  in  such  cases  as 
this,  and  its  sufficiency  is  not  questioned.  The  defend- 
ant pleaded  the  general  issue  unverified.  The  parties 
waived  trial  by  jury  and  submitted  the  cause  to  the 
court  for  trial.  The  court  found  the  issues  for  the 
plaintiff  and  assessed  its  damages  at  the  sum  of 
$768.09,  and  entered  judgment  for  that  sum  and  costs. 
It  is  not  claimed  by  the  defendant  that  the  evidence 
is  not  amply  sufficient  to  sustain  the  judgment.  The 
claim  of  the  defendant  is  that  it  is  not  liable  on  the 
policy.  It  is  contended  by  defendant's  counsel  that 
the  defendant's  intention  was  to  insure  only  the  prop- 
erty in  that  part  of  the  plaintiff's  yard  north  of  the 
clear  space  of  sixty-five  feet,  which  was  maintained  by 
the  plaintiff,  in  accordance  with  the  terms  of  the  policy, 
which  property  was  not  destroyed  by  the  fire  which 
occurred  October  6,  1905.  The  property  destroyed  by 
that  fire  was  in  the  yard  described  in  the  policy,  and  was 
south  of  the  sixty-five  feet  space.  It  is  not  contended 
that  the  last  property  was  not  included  in  the  descrip- 
tion of  property  in  the  policy,  nor  is  it  contended  that 
the  plaintiff  procured  the  execution  of  the  policy  by 
fraud.  The  sole  contention,  as  above  stated,  is  that  the 
defendant  intended  to  insure  only  the  property  north 
of  the  sixty-five  feet  space.  In  other  words,  that  the 
writing  of  a  policy  which  includes  all  property  in  de- 
fendant's yard  of  the  kinds  described  in  the  policy  was 
a  mistake.    The  defendant  introduced  evidence  which 
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its  counsel  claim  tends  to  prove  the  mistake.  To  dis- 
cuss this  evidence  would  be  a  mere  waste  of  time,  for 
the  reason  that  a  court  of  law  has  no  jurisdiction  to  cor- 
rect mistakes  in  written  contracts.  In  a  law  court  the 
parties  will  be  held  bound  by  the  written  contract,  the 
words  of  which  will  be  taken  in  their  ordinary  accepta- 
tion, and  what  the  words  mean  will  be  held  to  be  con- 
clusive of  the  intention  of  the  parties.  **In  the  con- 
struction of  contracts  the  intention  of  the  parties,  to 
be  ascertained  from  the  words  employed,  the  connec- 
tion in  which  they  are  used  and  the  subject-matter  in 
reference  to  which  the  parties  are  contracting,  must 
control,  and  'courts  are  powerless  to  interpolate  terms 
and  conditions  into  the  contract  to  which  the  minds 
of  the  parties  have  not  given  consent.'*  Hayes  v. 
O'Brien,  149  111.  403,  414.  '*When  the  language  em- 
ployed is  unequivocal,  although  the  parties  may  have 
failed  to  express  their  real  intention,  there  being  no 
room  for  construction,  the  legal  effect  of  the  instru- 
ment will  be  enforced  as  written.  Intention  of  the 
parties  is  not  to  be  determined  from  previous  under- 
standings or  agreements,  but  must  be  ascertained  from 
the  instrument  itself,  which  they  execute  as  their  final 
agreement;  otherwise  written  evidence  of  an  agree- 
ment would  amount  to  nothing.**  Clark  v.  Mallory, 
185  HI.  227,  232. 

The  policy  in  question  is  plain,  unambiguous  and  un- 
equivocal, and  clearly  incltides  in  unmistakable  terms 
the  property  lost  by  the  fire  of  October  6, 1905. 

The  judgment  will  be  affirmed. 

Affirmed. 


William  S.  Beed  t.  Robert  C.  Light. 
Gen.  No.  18,629. 

1.  TRA.N8CBIFT  OF  BBOOBD — tohen  ohjectUm  to,  intujSHcient.  An  ob- 
jection to  the  transcript  of  a  judgment  rendered  in  a  sister  state, 
predicated  upon  the  ground  of  incompleteness,  is  insufficient  in  the 
absence  of  speciflcauon  of  what  is  omitted. 
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2.  Jurisdiction — when  appears  from  transcript  of  judgment. 
Jurisdiction  of  a  court  to  render  a  Judgment  against  the  defendant 
is  sufficiently  shown  by  the  transcript  thereof  where  such  transcript 
contains  an  appearance  by  the  defendant. 

Action  in  debt  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oeoroe  A.  Cabpenteb,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1907.  Affirmed.  Opinion,  filed  February 
18,  1908. 

Chables  F.  Davies  and  Francis  M.  Lowes,  for  appel- 
lant 

Peckham,  Packard,  ApMadoo  &  Walsh,  for  appel- 
lee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the 
court. 

Appellee  sued  appellant  in  debt  on  a  judgment  of 
the  Superior  Court  of  Marion  county,  Indiana,  for 
$20,000.  The  declaration  is  in  the  usual  form,  and  its 
suflSciency  is  not  questioned.  The  appellant  pleaded 
nil  debet,  nul  tiel  record,  and  a  special  plea  averring 
that  the  defendant  was  allowed  an  appeal  from  the 
Indiana  judgment  and  perfected  the  same,  and  that  the 
cause  was  then  pending  on  appeal  in  the  Indiana  Ap- 
pellate Court.  The  appellee  took  issue  on  the  plea  of 
nil  debet,  traversed  the  plea  of  nul  tiel  record,  and 
traversed  the  plea  that  the  Indiana  cause  was  pending 
on  appeal  in  the  Appellate  Court  of  that  state.  The 
cause  was  tried  by  the  court,  without  a  jury,  by  agree- 
ment of  the  parties.  Appellee  put  in  evidence  a  tran- 
script of  the  proceedings  in  the  Indiana  court,  certified 
by  the  clerk  of  that  court,  under  the  se^l  of  the  court, 
to  be  a  true  and  complete  copy  of  said  proceedings, 
with  the  certificate  of  the  presiding  judge,  also  under 
the  seal  of  the  court,  that  the  certificate  of  the  clerk 
was  in  due  form  of  law,  and  that  the  clerk  signing 
such  certificate  was,  at  the  time  of  making  and  sign- 
ing the  same,  clerk  of  the  Superior  Court  of  Marion 
county,  Indiana,  and  that  his  signature  to  the  certifi- 
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cate  was  genuine ;  also  a  certificate  of  the  clerk,  under 
the  seal  of  the  court,  that  the  judge  who  signed  the 
aforesaid  certificate  was,  at  the  time  of  signing  the 
same,  the  duly  qualified  and  commissioned  presiding 
judge  of  the  court,  according  to  the  law  of  Indiana. 

The  appellant  offered  no  evidence.  The  court  found 
the  issues  for  the  appellee,  and  rendered  judgment  for 
appellee  for  the  sum  of  $20,413.89,  which  sum  includes 
interest. 

Appellant's  counsel  contend  that  the  transcript  of 
the  Indiana  judgment  should  not  have  been  admitted 
in  evidence,  because  it  is  not  properly  authenticated. 
The  objection  of  counsel  made  in  the  trial  court  to  the 
admission  in  evidence  of  the  transcript  is  as  follows: 

**  Counsel  for  defendant  objected  to  the  introduction 
of  the  alleged  instrument  on  the  ground  that  it  was 
incompetent  and  irrelevant,  and  on  the  further  ground 
that  no  copy  of  it  had  been  filed  in  said  cause  ten 
days  before  the  first  day  of  the  present  term  of  court, 
as  by  statute  required,  and  on  the  further  ground  that 
the  said  alleged  instrument  did  not  show  any  valid  or 
binding  judgment  against  the  defendant,  William  S. 
Eeed;  that  said  instrument  was  not  a  true,  full  and 
complete  copy  of  the  record  in  the  case  in  which  said 
record  was  entitled;  that  the  certificate  thereto  was 
informal  and  incomplete,  and  that  said  instrument  was 
not  a  properly  exemplified  copy  of  any  judgment 
against  the  defendant  Reed.'' 

The  authentication  of  the  transcript  is  as  required 
by  the  act  of  Congress,  and  is  sufficient.  Homer*  v. 
Spelman,  78  HI.  206,  citing  Ducommun  v.  Hysinger, 
14  ib.  249.  The  objection  in  the  trial  court,  'Hhat  the 
said  alleged  instrument  did  not  show  any  valid  or  bind- 
ing judgment  against  the  defendant,"  is  contradicted 
by  the  transcript  itself.  The  record  shows  the  verdict 
of  the  jury  in  these  words:  '*We,  the  jury,  find  for 
the  plaintiff  and  assess  his  damages  in  the  sum  of 
$20,000,  twenty  thousand  dollars,"  and  shows  the  judg- 
ment of  the  court  in  these  words:  **It  is  therefore  con- 
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sidered,  ordered  and  adjudged  by  the  court  that  the 
plaintiff  have  and  recover  of  and  from  the  defendant 
herein  the  sum  of  twenty  thousand  ($20,000)  dollars, 
together  with  his  costs  herein  laid  out  and  expended, 

taxed  at dollars/*   We  think,  also, 

the  objection  was  too  general,  as  also  was  the  next  one, 
namely,  that  the  said  instrument  was  not  a  true,  full 
and  complete  copy  of  the  record  in  the  case,  in  which 
said  record  was  entitled.  The  transcript  of  the  pro- 
ceedings in  the  Indiana  court  was  the  only  evidence 
before  the  court  when  the  objection  was  made,  so  that 
if  anything  was  omitted  from  the  transcript,  the  omis- 
sion could  only  be  evidenced  or  indicated  by  the  tran- 
script itself.  The  transcript  occupies  about  thirty-two 
typewritten  pages  of  the  record  before  us,  and  it  was 
not  the  duty  of  the  court  to  search  through  the  tran- 
script for  the  purpose  of  ascertaining  whether  any- 
thing properly  belonging  to  the  record  was  omitted. 
If  there  are  in  the  transcript  any  indications  that  parts 
of  the  record  proper  are  omitted  from  it,  it  was  in- 
cumbent on  appellant  *s  attorneys  to  call  the  court  *s 
attention  specifically  to  such  indications.  This  they 
failed  to  do,  and  the  court  did  not  err  in  overruling 
the  objection. 

In  Johnson  v.  Holloway,  82  HI.  334,  it  was  objected 
that  the  transcript  of  the  proceedings  before  a  justice 
of  the  peace  was  incomplete,  because  there  was  no  copy 
of  the  summons  or  the  return  thereof  in  it.  The 
court,  referring  to  the  objection  in  the  trial  court,  say: 
**The  objection  was  general  and  no  specific  grounds 
were  stated.  Had  the  ground  now  urged  been  pointed 
out  when  the  transcript  was  offered  in  evidence,  there 
can  scarcely  be  a  doubt  but  the  summons,  or  a  copy  of 
it,  could  and  would  have  been  produced,  thus  showing 
complete  jurisdiction  to  render  the  judgment.  A  party 
should  not  be  permitted  to  reserve  such  objections  to 
be  raised  for  the  first  time  in  this  court,'*  etc. 

Appellant's  counsel  contend  that  it  does  not  appear 
from  the  transcript  that  the  Superior  Court  of  Marion 
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county,  Indiana,  had  jurisdiction,  and  that  it  was  in- 
cumbent on  appellee  to  prove  that  it  had.  It  appears 
from  the  transcript  that  the  appellant  appeared  in  the 
cause  in  the  Superior  Court  and  denied  the  averments 
in  appellee  *s  complaint,  so  there  can  be  no  question 
that  the  court  had  jurisdiction  of  the  parties,  and  there 
is  nothing  in  the  transcript  showing  that  appellant 
ever  called  in  question  the  jurisdiction  of  the  court. 
On  the  contrary,  by  appearing  generally,  pleading  and 
participating  in  the  trial,  he  acted  on  the  hypothesis 
that  the  court  had  jurisdiction.  It  is  argued  that 
jurisdiction  cannot  be  presumed,  but  the  contrary 
seems  to  be  the  law  in  this  state.  In  Rendleman  v. 
Rendleman,  118  111.  257,  a  transcript  of  the  proceed- 
ings of  the  District  Court  of  Kansas  was  in  evidence, 
in  respect  to  which  the  court  say:  **It  is  also  objected 
that  it  does  not  affirmatively  appear,  from  the  record 
offered  in  evidence,  or  otherwise,  that  the  District 
Court  of  Kansas  had  jurisdiction  of  the  subject-matter 
of  the  suit,  and  that  for  that  reason  the  defendant 
is  not  to  be  affected  in  this  proceeding  by  the  adjudica- 
tion in  that  court.  We  do  not  concur  in  this  view. 
The  record  in  question  is  authenticated  in  strict  con- 
formity with  the  act  of  Congress,  and  there  is  nothing 
upon  the  face  of  it,  or  otherwise,  to  indicate  a  want 
of  such  jurisdiction.  The  suit,  as  appears  from  the 
record,  was  entirely  regular,  and  according  to  the  usual 
course  of  judicial  proceedings  in  such  cases.  Such 
being  the  case,  we  must  presume  that  the  District 
Court  of  Kansas  possessed  the  powers  which  it  as- 
sumed to  exercise.  This  view,  while  it  may  not  be  in 
accord  with  some  of  the  earlier  cases  on  the  subject, 
is  believed  to  be  sustained  by  the  current  of  recent 
decisions,  and  by  the  most  approved  text-writers.  Ab- 
bott on  Trial  Evidence,  545;  Freeman  on  Judgments, 
565;  4  Wait's  Actions  and  Defenses,  193;  Rae  v.  Hul- 
bert,  17  m.  572. '^ 

It  appears  from  the  transcript  that  the  Indiana 
court  is  a  court  of  record,  having  a  clerk  and  seal, 
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and  that  its  jurisdiction  is  commensurate  with  the 
county.  We  cannot  sustaiij  any  of  appellant's  conten- 
tions. 

Counsel  for  appellee  urge  that  the  appeal  was  taken 
for  delay,  and  that  the  judgment  should  be  affirmed 
with  damages.  We  are  of  that  opinion,  and  the  judg- 
ment will  be  affirmed  with  one  per  cent,  of  $20,413.89, 
the  amount  of  the  judgment,  or  $204.13,  as  damages 
for  delay. 

Afflrmed  mth  damages. 


Charles  Yolkman  et  al.  t.  John  McMuUen. 
Gen.  No.  13,646. 

1.  Master  and  servant — what  does  not  establUh  due  care  of 
former.  The  due  care  of  a  master  is  not  necessarily  established  by 
a  showing  that  the  methods  employed  by  him  were  the  "usual,  <ordi- 
nary  and  customary  means  employed"  in  performing  the  kind  of 
work  in  question. 

2.  Instructio:?8 — need  not  repeat.  It  is  not  error  to  refuse  a 
correct  Instruction  If  the  contents  thereof  are  substantially  con- 
tained in  another  instruction  given. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Ck>urt  of  Cook  county;  the  Hon.  Richard  S.  Tuthill,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1907.  Affirmed. 
Opinion  filed  February  13,  1908. 

HoRTON,  Bbown  &  Miller,  for  appellants. 
J.  A.  Bloomingston,  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the 
court. 

Appellee  recovered  judgment  against  appellants  for 
$3,000  in  an  action  in  case,  for  personal  injury  claimed 
to  have  been  occasioned  by  the  negligence  of  appel- 
lants. The  only  questions  argued  by  appellants'  coun- 
sel are  alleged  errors  in  the  refusal  of  instruc- 
tions.   It  is  contended  that  the  court  erred  in  refus- 
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ing  to  give,  at  appellants'  request,  each  of  the  follow- 
ing instructions,  which,  for  convenience,  will  be  re- 
ferred to  numerically,  as  marked : 

1.  "The  jury  are  instructed  that  in  deciding  what 
are  the  facts  in  this  case,  they  are  to  be  governed 
solely  by  the  evidence  introduced  before  them  in  the 
trial  of  the  case,  and  not  by  any  previous  knowledge, 
if  they  should  have  any  about  such  facts,  nor  by  any 
facts  coming  to  their  Imowledge  before  or  at  the  time 
of  the  trial  of  this  case,  and  not  introduced  in  evi- 
dence before  them.'' 

2.  **You  are  instructed  that  it  is  your  bounden 
duty,  under  the  law,  in  arriving  at  your  verdict,  to 
disregard  all  feelings  of  sympathy  or  sentiment,  if  any 
you  have,  and  to  find  your  verdict  under  the  law  as 
laid  down  by  the  court  and  the  evidence  of  the  wit- 
nesses upon  the  witness  stand,  and  you  must  not  take 
into  consideration  the  financial  standing  of  the  parties 
to  this  suit,  in  arriving  at  your  verdict." 

3.  **You  are  further  instructed  that  the  law  as 
given  in  these  instructions  is  the  law  of  the  case,  and 
you  must  follow  the  same  whether  you  think  the  law 
is  right  or  not." 

4.  **You  are  further  instructed  that  an  employer 
is  not  bound  to  use  the  safest  and  best  means  of  pros- 
ecuting his  work,  and  if  you  believe  from  the  evi- 
dence in  this  case  that  the  means  employed  by  the 
defendants  in  this  case  of  raising  the  beam  in  ques- 
tion were  the  usual,  ordinary  and  customary  means 
employed  by  structural  iron  contractors  in  similar 
cases  and  under  similar  circumstances,  then  you  are 
instructed  that  the  defendants  exercised  such  reason- 
able care  as  the  law  imposed  upon  them." 

5.  **  Before  there  can  be  a  recovery  in  this  case 
the  plaintiff  must  make  out  his  case  by  a  preponder- 
ance of  the  evidence,  and  you  have  no  right  to  guess 
at  how  the  injury  to  plaintiff  occurred,  nor  to  find  the 
defendant  guilty  on  surmise  or  conjecture,  no  matter 
how  plausible  such  surmise  or  conjecture  may  be." 

Instructions  1,  2  and  3  are  substantially  included 
in  the  following  instructions  given  at  appellants'  re- 
quest : 

**The  jury  are  instructed  that,  in  considering  and 
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deciding  this  case,  they  must  look  solely  to  the  evi- 
dence for  the  facts,  and  to  the  instructions  of  the  court 
for  the  law  in  this  case,  and  find  your  verdict  accord- 
ingly, without  any  reference  to  whom  is  plaintiff  or 
who  is  defendant,  and  without  any  prejudice  or  favor 
whatsoever.'* 

**The  jury  are  instructed  that  the  power  to  decide 
what  evidence  is  admissible  and  what  evidence  is  not 
admissible,  is  vested  in  the  court,  and  is  a  question 
of  law.  After  evidence  has  been  admitted,  it  is  for 
the  jury  to  then  determine  and  pass  upon  its  charac- 
ter, credibility  and  value,  and  the  jury  are  instructed 
that  all  reference  to  evidence  in  these  instructions 
means  only  such  evidence  as  the  court  has  admitted 
in  the  case.  Evidence  offered,  but  excluded  by  the 
court,  is  not  entitled  to  and  must  not  receive  any  con- 
sideration from  the  jury,"  etc. 

We  do  not  think  the  court  erred  in  refusing  instruc- 
tion 4.  The  question  at  issue  was  whether  the  appel- 
lants were  negligent  as  averred  in  the  declaration, 
and  the  **  usual,  ordinary  and  customary  means  em- 
ployed by  structural  iron  contractors,  in  similar 
cases,"  may  have  been  negligent  means. 

In  C,  R.  I.  &  P.  R.  Co.  V.  Clark,  108  HI.  113,  one 
of  the  issues  was  whether  the  appellee's  intestate,  who 
was  killed  in  coupling  cars,  exercised  ordinary  care. 
The  court  say:  **It  is  next  urged  that  the  trial  court 
erred  in  admitting  evidence  as  to  the  usual  mode  of 
coupling  and  uncoupling  cars  at  that  switch.  One  of 
the  issues  being  tried  was,  whether  deceased  performed 
his  duty  with  such  negligence  as  to  preclude  a  re- 
covery. He  was  bound  to  use  care,  or  no  recovery  can 
be  had,  and  what  others  did  or  were  in  the  habit  of 
doing  did  not  tend  to  prove  that  issue.  Such  a  course 
may  have  been  careless,  or  even  reckless,  and  if  so, 
it  did  not  justify  him  in  omitting  the  observance  of 
care.  We  therefore  think  that  such  evidence  did  not 
tend  to  prove  care  on  the  part  of  deceased,  and  the 
court  erred  in  its  admission."  The  ruling  is  the  same 
in  other  jurisdictions.  Hill  v.  Winsor,  118  Mass.  251, 
259;  Hill  v.  P.  &  R.  R'd  Co.,  55  Me.  438,  444-5;  Sew- 
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all's  Falls  Bridge  v.  Fisk  &  Norcross,  23  N.  H.  171, 179 ; 
Crocker  v.  Schureman,  7  Mo.  App.  358;  Hibler  v,  Mc- 
Cartney, 31  Ala.  501,  508;  Hamilton  v.  DesMoines 
Valley  R.  E.  Co.,  36  la.  31,  37. 

Instruction  five  is  covered  by  other  instructions 
given  at  the  request  of  appellants.  The  declaration 
contains  only  two  counts.  The  court  gave  an  instruc- 
tion as  to  each  count,  stating  the  allegations  in  the 
count,  and  instructing  the  jury  that  each  of  the 
allegations  *'must  be  proven  by  the  plaintiff  by  a 
preponderance  of  the  evidence,  and  you  are  instructed 
that  if  you  believe  from  the  evidence  that  the  plaint- 
iff has  failed  to  prove  each  and  every  of  said  allega- 
tions by  a  preponderance  of  the  evidence,  he  cannot 
recover.'*  The  court  also,  at  appellants'  request,  gave 
this  instruction: 

**The  jury  are  instructed  that  the  burden  of  prov- 
ing negligence  rests  upon  the  party  alleging  it,  and 
where  a  person  charges  negligence  on  the  part  of 
another  as  a  cause  of  action,  he  must  prove  the  negli- 
gence by  a  preponderance  of  the  evidence. 

And  in  this  case,  if  the  evidence  fails  to  preponder- 
ate in  favor  of  the  plaintiff,  is  evenly  balanced  or  pre- 
ponderates in  favor  of  the  defendant,  or  if  you  cannot 
tell  on  which  side  the  preponderance  is,  then  the  plaint; 
iff  cannot  recover,  and  you  must  find  the  defendant 
not  guilty." 

Appellants  asked  twenty-eight  instructions,  twenty 
of  which  the  court  gave,  and  it  would  seem  that  twenty 
instructions  in  a  case  like  the  present,  in  which  the 
issues  are  so  few  and  simple,  should  be  suflScient  to 
cover  every  phase  of  the  case.  It  is  not  contended 
that  the  verdict  is  not  supported  by  the  greater  weight 
of  the  evidence,  or  that  substantial  justice  has  not 
been  done,  the  argument  of  appellants'  counsel  being 
limited,  as  before  stated,  to  rulings  on  instructions. 
Errors  assigned  but  not  argued  are  waived.  Gordon 
V.  Commissioners  of  Highways,  169  111.  510. 

The  judgment  will  be  affirmed. 

Affirmed. 
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Queen  Insurance  Company  et  al.  y.  John  Spry  Lumber 

Company. 

Gen.  No.  13^615. 

1.  Insttbancb — when  reformation  of  contract  of^  win  not  he 
awarded.  Before  a  court  will  grant  reformation  of  a  fire  insurance 
policy,  narrowing  its  scope  with  respect  to  property  covered,  it  will 
consider  the  question  as  to  whether  the  company  seeking  reforma- 
tion has  acted  with  promptness  and  with  due  regard  to  equitable 
principles. 

2.  Insusancb — when  reformation  of  contract  of,  will  not  l>e 
awarded.  Held,  under  the  evidence  in  this  case,  that  it  was  proper 
to  deny  reformation  of  a  fire  insurance  policy  narrowing  the  pro- 
visions thereof  with  respect  to  the  property  covered. 

3.  Refobmation  of  coktbact — when  cannot  be  had.  An  attempt 
to  supersede  a  written  agreement  with  the  parol  negotiations  which 
preceded  and  induced  it  cannot  succeed  under  the  form  of  a  suit  in 
equity  to  reform  this  contract. 

4.  Reformation  of  contract — degree  of  proof  necessary.  The 
evidence  to  support  a  reformation  of  a  written  contract,  where  such 
reformation  amounts  to  a  rescission,  should  approach  certainty. 

Bill  in  chancery.  Appeal  from  the  Superior  Ck>urt  of  Cook 
county;  the  Hon.  Willabd  M.  McEwxn,  Judge,  presiding.  Heard  In 
this  court  at  the  March  term*  1907.  AiDrmed.  Opinion  filed  Feb- 
ruary 13,  1908. 

Beach  &  Bbown,  for  appellants. 
Adams  &  Fkoehlich,  for  appellee. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
conrt. 

This  appeal  is  from  a  decree  of  the  Superior  Court 
dismissing  for  want  of  equity  a  bill  in  chancery 
brought  by  appellants  against  the  appellee  to  reform 
four  several  policies  of  insurance  issued  to  appellee  by 
the  appellants,  and  a  fire  loss  having  occurred  of 
property  which  appellee  claimed  was  covered  by  said 
policies,  and  suits  at  law  having  been  brought  by  it 
on  the  same,  to  enjoin  the  bringing  or  further  prose- 
cution of  actions  at  law  against  the  appellants  for  such 
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loss  or  damage  until  the  determination  of  the  suit  at 
bar. 

The  policies,  the  reform  of  which  was  sought  by  the 
bill,  were  as  follows: 
Policy  1773078  of  the  Queen  Insurance  Company  of 
America  for  $750,  dated  March  15, 
1905,  and  running  for  one  year. 
Policy  1758939  of  the  Queen  Insurance  Company  of 
America,  for  $1,000,  dated  August 
19,  1905,  and  running  for  one  year. 
Policy  16694  of  the  National  Union  Fire  Insurance 
Company    of    Pittsburg,    for    $1,500, 
dated  December  5,  1904,  and  running 
for  one  year. 
Policy  320347  of  the  Virginia  State  Insurance  Com- 
pany, for  $500,  dated  March  15,  1905, 
and  running  for  one  year. 
Each  was  of  the  usual  standard  form,  and  insured 
the  John  Spry  Lumber  Company  against  all  direct  loss 
or  damage  by  fire  to  the  amount  mentioned  in  the 
policy,  **to  the  following  described  property  while  lo- 
cated and  contained  as  described  herein,  and  not  else- 
where, to  wit: 

John  Spry  Lumber  Company. 
{Ami.  of  Policy.)  On  Lumber,  Lath,  Shingles,  Pickets, 
Posts,  Timber,  Hardwood  Flooring,  or  other  merchan- 
dise, not  more  hazardous,  their  own  or  held  by  them 
in  trust  or  on  commission,  or  sold  but  not  delivered, 
all  contained  in  their  yard  or  in  buildings,  sheds,  or 
cars  on  track,  in  said  yard,  situated  on  the  east  side 
of  Ashland  avenue,  extending  north  from  the  West 
Branch  of  the  South  Branch  of  the  Chicago  river, 
Chicago,  Illinois.  Other  insurance  permitted  until  re- 
quired. Warranted  by  assured  that  streets  shall  be 
kept  clear  of  lumber;  that  piles  of  lumber  shall  not 
exceed  thirty-five  feet  in  height;  that  there  shall  be 
maintained  a  clear  space  of  sixty-five  feet  north  of 
main  part  of  mill.'^ 
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There  was  a  fire  on  the  premises  of  the  John  Spry 
Lumber  Company  on  October  6, 1905,  while  these  poli- 
cies were  in  force,  which  destroyed  and  damaged 
limaber  and  merchandise  of  like  character,  in  the  plan- 
ing mill  and  adjoining  and  communicating  buildiugs 
of  said  company,  in  the  yard  **  situated  on  the  east 
side  of  Ashland  avenue,  extending  north  from  the 
west  branch  of  the  south  branch  of  the  Chicago  river." 

This  lumber  and  merchandise  were  covered  by  the 
terms  of  the  policies  before  quoted,  and  the  appellee, 
the  John  Spry  Lumber  Company,  demanded  from  the 
Queen  Insurance  Company  the  sum  of  $1,408.96,  from 
the  National  Union  Fire  Insurance  Company  the  sum 
of  $1,207.68,  and  from  the  Virginia  State  Insurance 
Company  the  sum  of  $402.57. 

On  the  refusal  of  the  respective  companies  to  pay 
these  sums,  the  lumber  company  brought  suits  at  law 
against  them  respectively,  which  were  pending  when 
the  bill  in  this  case  was  brought. 

The  refusal  of  the  companies  to  acknowledge  and 
pay  the  loss  was  presumably  due  to  the  same  posi- 
tion on  their  part  which  they  take  in  this  bill,  namely, 
that  the  companies  did  not  intend  by  their  respective 
policies  to  cover  the  property  which  was  destroyed  or 
damaged,  and  which  was  situated  *4n  the  planing  mill 
and  adjoining  and  communicating  buildings,''  but  in- 
tended to  cover  only  the  lumber  and  other  merchan- 
dise contained  in  the  yard  or  in  buildings,  sheds  or 
cars  on  track  in  the  yard  outside  of  the  said  planing 
mill  and  adjoining  and  communicating  buildings,  and 
that  the  lumber  company  knew  that  the  insurance  com- 
panies thus  intended  to  cover  only  the  last  mentioned 
property,  and  indeed  represented  to  the  said  insurance 
companies  that  it  desired  insurance  by  said  policies 
only  on  said  property,  and  represented  also  that  the 
** policy  form,"  as  it  is  called  in  the  bill — ^being  the 
part  of  the  policies  before  quoted — described  only  said 
property. 

In  this  cause  below  it  was  stipulated  between  the 
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parties  in  open  court  that  the  defendants  would  not 
raise  the  question  on  the  trial — although  it  was  sug- 
gested by  their  answers — that  there  was  a  misjoinder 
of  complainants,  or  that  the  bill  was  multifarious. 
No  such  question  is,  therefore,  considered  by  us,  and 
we  pass  on  the  case  on  its  merits. 

It  is  not  claimed  by  the  companies  that  the  policies 
in  question  did  not  clearly  cover  the  property  for  the 
loss  and  damage  to  which  claim  is  made  against  them, 
but  it  is  said  that  it  was  by  their  mistake  so  covered, 
and  that  this  mistake  was  made  under  such  circum- 
stances and  with  such  representations  or  statements 
on  the  part  of  an  agent  of  the  lumber  company,  that 
these  written  contracts  of  insurance  should  be  re- 
formed. 

It  is  undoubtedly  true,  as  urged  by  appellants,  that 
mutual  mistake  is  often  a  ground  on  which  reformation 
of  contracts  can  be  demanded  and  obtained,  and  that 
the  proven  misrepresentations  of  one  party  to  a  con- 
tract, inducing  the  making  of  a  contract  in  a  particular 
form  by  the  other,  may  be,  under  certain  circum- 
stances, good  ground  for  the  rescission  or  reformation 
of  such  a  contract,  and  estop  the  misrepresenting 
party  from  insisting  upon  the  expressions  of  the  act- 
ually written  contract. 

But  before  passing  on  the  claims  of  the  complain- 
ing companies  in  this  case,  it  would  be  well  to  advert 
to  facts  which  are  undisputed  and  pertain  to  and  af- 
fect the  relative  position  of  the  parties. 

The  policies  in  question  were  issued  by  the  respect- 
ive companies  after  the  policy  form,  printed,  had  been 
given  them.  The  agents  directly  responsible  for  their 
issuance  were  regularly  doing  business  in  Chicago. 
It  was  their  business  to  know  everything  necessary 
to  be  known  of  such  risks — the  ** lumber  lines''  being 
well  known  sources  of  business  income  to  the  com- 
panies. They  had  atlases  and  memoranda  which  they 
could  consult,  giving  all  that  necessary  information. 
The  companies  had  all,  by  their  resident  agents,  is- 
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sued  like  policies  for  previous  years,  which  policies 
had  expired,  and  of  which  those  now  in  question  were 
an  extension.  They  had  received  the  premiums  de- 
manded on  the  policies. 

The  agent  of  the  lumber  company — as  appellants 
claim  him  to  be — ^whose  ** mistake''  or  *' misrepresen- 
tations'' are  to  be,  according  to  the  contention  of  ap- 
pellants, imputed  to  the  appellee,  was  an  insurance 
agent  in  the  same  way  of  business  as  themselves,  rep- 
resenting various  insurance  companies  as  their  gen- 
eral agent,  but  securing  from  other  agents  policies  for 
his  clients  or  customers  when  unable  to  furnish  them 
from  his  own  companies — ^being  held  in  such  case  for 
the  premiums  less  a  brokerage  commission  allowed 
him,  and  in  his  turn  holding  his  customers  for  the 
full  premium.  Waiving,  therefore,  a  discussion  of  the 
questions  whether  insurance  brokers  in  general  are 
agents  of  the  insured  or  of  the  insurer,  and  whether 
in  this  particular  case  Requa  was  in  any  sense  the 
agent  of  the  lumber  company  rather  than  of  the  in- 
surance companies,  it  is  plain  that  his  agency  for  the 
lumber  company,  if  it  existed,  was  in  the  purest  sense 
a  special  one  for  the  purpose  of  securing  this  insur- 
ance. He  had  no  general  right  at  least  to  speak  for 
the  insured.  He  had  been  applied  to  for  insurance  by 
the  lumber  company,  who  did  not  care  from  whom  it 
ultimately  came,  so  it  were  good,  as  the  responsible 
factor  in  procuring  and  furnishing  it,  and  his  rela- 
tions to  the  lumber  company  were  known  in  tliis  sense, 
according  to  the  natural  course  of  business,  to  the 
agents  of  the  now  complaining  companies.  There  was 
nothing,  therefore,  in  the  nature  of  those  transactions 
and  dealings,  which  resulted  in  the  issuance  of  these 
policies,  which  excused  or  should  have  led  to  careless- 
ness or  heedlessness  on  the  part  of  the  contracting 
insurance  companies  or  their  agents — nothing  so  to 
throw  them  off  their  guard  as  to  cause  tliem  for  suc- 
cessive years  to  sign  and  issue  printed  policy  forms 
containing  clear  and  unambiguous  descriptions  of 
property  they  did  not  intend  to  insure. 
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These  alleged  mistakes  and  misrepresentations  were 
not  discovered,  nor  was  a  rectification  attempted,  while 
the  parties  might,  by  the  return  of  the  premiums  on 
the  one  hand  and  a  surrender  of  the  policies  on  the 
other,  have  been  placed  in  statu  quo,  but  after  a  fire 
has  destroyed  the  property  insured  and  no  such  re- 
establishment  of  former  condition  is  possible,  the 
power  of  the  court  sitting  in  chancery  is  invoked  in 
name  to  reform  and  in  effect  to  rescind  the  contracts. 

The  appellants  rely  much  on  a  claimed  estoppel; 
but  it  seems  to  us  that  if  the  general  principles  of 
estoppel  are  invoked,  they  will  rather  foreclose  than 
aid  the  appellant  companies.  It  was  during  the  years 
when  the  parties  could  have  been  placed  in  statu  quo 
and  when  new  insurance  could  have  been  obtained  by 
the  lumber  company,  that  the  ** policy  forms,'*  of 
which  the  companies  retained  copies,  should  have 
been  scrutinized,  if  they  were  hastily  and  unheedingly 
inserted  in  the  insurance  contracts.  On  such  scrutiny, 
at  least,  if  because  of  the  rate  paid  or  for  any  other 
reason  the  risks  as  actually  taken  were  not  those  which 
the  companies  desired  to  carry,  they  could  have  put 
an  end  to  the  insurance,  for  they  had  reserved  in  their 
contract  the  power  to  cancel  them  at  any  time  on  five 
days*  notice — retaining,  moreover,  a  proportionate 
part  of  the  premiums  paid.  With  this  ability — first, 
to  refuse  a  printed  application  which  was  clear  and 
unambiguous,  and,  secondly,  to  cancel  the  contract 
founded  on  it  and  embodying  it  whenever  they  pleased 
before  a  loss  occurred — it  seems  rather  late  for  this 
attempt  to  reform  the  contracts  so  long  after  their 
inception  and,  after  a  loss,  makes  of  such  a  reforma- 
tion a  cancellation. 

Moreover,  the  attempt  seems  to  us  not  to  be  inaptly 
described  in  the  words  which  the  appellants  have 
quoted  in  their  reply  brief  from  an  opinion  of  the  Cir- 
cuit Court  of  Appeals  in  the  Eighth  Circuit  in  another 
case :  **In  form  this  is  a  suit  in  equity  to  reform  writ- 
ten contracts.    In  fact,  it  is  a  bald  attempt  to  super- 
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sede  written  agreements  with  the  parol  negotiations 
which  preceded  and  induced  them." 

Waiving  altogether,  as  we  have  indicated  we  do,  the 
questions  concerning  which  we  think  there  is  something 
more  than  grave  doubt,  whether  Bequa  was  the  agent 
of  the  appellee,  and  whether  his  conversations  with  the 
various  insurance  agents  are  to  be  imputed  to  the  ap- 
pellee at  all,  the  fact  remains  that  all  that  is  attempted 
to  be  proved  is  that  an  agent  verbally  stated  that  a 
printed  application  and  form  which  he  offered  to  the 
inspection  of  skilled  experts  in  their  line  of  business, 
with  no  pretense  of  concealment  or  evasion,  and  which 
was  incorporated  in  the  contracts,  idid  not  say  what 
it  plainly  and  directly  did  say. 

The  agents  had  memoranda  and  maps ;  there  was  no 
building  or  shed  in  the  space  in  which  they  say  Bequa 
told  them  the  piled  lumber  was  situated  on  which  he 
wanted  insurance,  and  they  knew,  or  could,  by  the  most 
ordinary  care,  have  known  this,  and  yet  they  signed 
and  delivered  contracts  in  compliance  with  the  appli- 
cation which  expressly  included  the  hardwood  flooring 
and  other  merchandise  in  the  buildings  standing  on 
other  space.  Is  it  not  such  a  case  as  the  Supreme 
Court  speaks  of  in  Steinmeyer  et  al.  v.  Schroeppel,  226 
HI.  9,  where  it  says:  *'If  equity  would  relieve  on  ac- 
count of  such  a  mistake,  there  would  be  no  stability  in 
contracts!"  This,  at  all  events,  is  our  opinion  as  ap- 
plied to  the  facts  of  the  present  case. 

It  may  well  be  that  had  the  appellants'  agents  been 
properly  careful  in  their  business  and  properly  mind- 
ful of  what  they  were  doing,  they  would  not  have  issued 
these  policies.  This  seems  a  fair  inference  from  their 
testimony.  But  the  fact  remains  that  they  did  issue 
them  and  allowed  them  to  remain  in  force  until  it 
was  too  late  for  the  appellee  to  replace  them,  and  until 
the  contingent  liability  on  them  had  become  absolute. 
And  this  they  did,  as  it  seems  to  us,  without  reason- 
able excuse  for  their  own  carelessness  in  any  acts  or 
utterances  of  the  appellee,  even  allowing  Mr.  Bequa  to 
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have  been  its  representative  in  bargaining  for  the 
insurance. 

The  evidence  to  support  a  reformation  of  a  written 
contract^  especially  where  such  reformation  amounts 
to  a  rescission  which  will  not  leave  the  parties  in 
statu  quo,  should  approach  certainty  in  its  proof  that 
justice  requires  the  remedy.  It  does  not  do  so  in  this 
case. 

The  decree  of  the  Superior  Court  is  aflSrmed. 

Affirmed. 


James  H.  Eckels  et  al.^  Becelyers^  y.  Hakon  Hawkln- 
son. 

Gen.  No.  13,644. 

1.  Apfeaia  Ain>  KBBOBs — whcti  motton  for  new  triaJ  esaentiaH  to 
review,  A  motion  for  a  new  trial,  with  an  exception  to  the  over- 
ruling thereof.  Is  essential  to  preserve  for  review  the  question  as 
to  whether  the  verdict  Is  against  the  weight  of  the  evidence. 

2.  Appeals  Ain>  ebbobs — when  motion  for  new  trial  not  essential 
to  review.  The  propriety  of  the  court's  rulings  upon  Instructions 
is  preserved  for  review  notwithstanding  no  motion  for  a  new 
trial  has  been  Interposed  and  no  exception  preserved  to  its  ovei^ 
ruling. 

3.  Appeals  and  ebbobs — effect  of  refusal  to  argue  motion  for  new 
trial,  A  refusal  to  argue  a  motion  for  a  new  trial  when  asked  to 
do  so  by  the  court,  operates  as  a  waiver  thereof  and  has  the  same 
eftect  as  a  failure  to  Interpose  a  motion  for  a  new  trial. 

4.  iNSTBuonoNs — proper  method  of  determining  facts  in  issue. 
An  Instruction  is  proper  which  tells  the  Jury  that  they  are  to 
find  the  facts  from  the  evidence  and  apply  to  them,  so  found,  the 
law  stated  by  the  court. 

6.  iNSTBUcnoN — when  modification  not  improper.  An  Instruc- 
tion as  follows  was  asked: 

"If  you  believe  from  the  evidence  under  the  instructions  of  the 
court,  that  the  sole  cause  of  the  Injury  to  the  plalntlfC  was  the 
fact,  if  It  be  a  fact,  that  the  horse  plaintiff  was  driving  caught 
his  shoe  in  the  slot  or  opening  in  said  street  car  track.  If  he  did 
so,  then  the  plaintiff  cannot  recover  in  this  case,  and  you,  should 
find  the  defendants  not  guilty/' 

But  was  modified  by  the  court  by  inserting  after  the  phrase  "under 
the  instructions  of  the  court"  and  before  the  phrase  "that  the 
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sole  cause  of  the  injury/'  the  following  clause:   "that  there  was 
no  negligence  on  the  part  of  the  defendants,  but"    Held,  not  error. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Albert  C.  Qabnes,  Judge,  presid- 
ing. Heard  in  this  court  at  the  March  term,  1907.  Affirmed. 
Opinion  filed  March  9,  1908. 

Statement  by  the  Court.  This  is  an  appeal  from 
a  judgment  of  the  Superior  Court  for  $1,000  in  favor 
of  the  appellee,  who  was  plaintiff  below,  against  the 
appellants,  who  were  defendants  below.  The  appel- 
lants as  receivers,  etc.,  were  joined  as  defendants  in 
the  suit  with  the  Chicago  Union  Traction  Company 
and  the  Chicago  West  Division  Railway  Company,  but 
after  the  plaintiff  *s  evidence  was  heard,  the  court  in- 
structed the  jury  to  find  the  corporations  not  guilty, 
which  was  accordingly  done.  The  suit  was  in  tort,  and 
the  declaration  alleged  that  the  defendants  *'so  care- 
lessly, negligently  and  improperly  drove,  governed, 
managed  and  directed'^  an  electric  or  motor  car,  that 
it  was  brought  into  collision  with  a  wagon  which  the 
plaintiff  was  driving  at  about  the  intersection  of  West 
Ohio  street  with  Milwaukee  avenue  in  Chicago,  by 
means  of  which  the  plaintiff  was  thrown  to  the  ground 
and  injured.  The  plea  of  the  defendants  was  the  gen- 
eral issue.  The  cause  was  tried  before  a  jury.  After 
the  plaintiff's  evidence  was  heard  the  jury,  as  before 
stated,  under  the  instructions  of  the  court  rendered 
a  verdict  of  not  guilty  against  the  corporations.  After 
the  close  of  all  the  evidence  they  returned  a  verdict 
of  guilty  as  to  the  receivers,  and  assessed  the  plaint- 
iff's damages  at  $1,000. 

A  written  motion  for  a  new  trial  was  made  by  the 
defendant  receivers,  specifying  twenty-four  alleged 
reasons  therefor.  Among  them  it  was  urged  that  the 
verdict  was  against  the  law  and  the  evidence;  that 
the  court  erred  in  its  rulings  on  the  admission  of  evi- 
dence by  admitting  improper  evidence  offered  by  the 
plaintiff  and  excluding  proper  evidence  offered  by 
the  defendants;  that  the  court  erred  in  refusing  a 
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peremptory  instruction  for  the  defendants;  that  it 
erred  in  giving  each  of  the  instructions  given  at  the 
request  of  the  plaintiff,  and  in  refusing  each  of  the  in- 
structions offered  by  the  defendants,  which  was  re- 
fused; and  in  modifying  instructions  asked  by  the  de- 
fendants and  giving  them  as  modified;  that  the  verdict 
was  excessive  in  amount,  and  that  counsel  for  the 
plaintiff  made  improper  remarks  to  the  jury. 

The  bill  of  exceptions  certifies:  **Said  motion  for  a 
new  trial  was  duly  and  regularly  set  down  for  hearing 
and  regularly  called  for  argument  and  hearing, 
whereupon  defendants,  by  their  counsel,  declined  to 
argue  said  motion  or  to  point  out  to  the  court  any 
specific  error  complained  of  in  said  motion,  after  full 
opportunity  so  to  do  was  given  by  the  court,  and 
thereupon  and  thereafter  the  court  denied  said  motion 
for  a  new  trial;  to  which  ruling  of  the  court  the  de- 
fendants, by  their  counsel,  then  and  there  duly  ex- 
cepted/' 

A  motion  in  arrest  of  judgment  was  also  made  by 
the  defendants  and  denied  by  the  court.  Judgment 
for  $1,000  was  then  entered,  to  be  paid  in  due  course 
of  administration  by  the  receivers.  From  that  judg- 
ment this  appeal  has  been  prosecuted. 

The  assignments  of  error  allege  that  the  verdict 
was  against  the  law  and  the  evidence;  that  the  dam- 
ages were  excessive;  that  the  trial  judge  erred  in  his 
rulings  on  evidence  and  in  giving,  refusing  and  modi- 
fying instructions;  that  the  case  should  have  been 
taken  from  the  jury  by  a  peremptory  instruction; 
that  the  damages  are  excessive  and  the  result  of  sym- 
pathy aroused  by  improper  remarks  in  the  argument 
of  plaintiff's  counsel  to  the  jury;  and  that  the  court 
erred  in  overruling  the  motion  of  the  defendants  for 
a  new  trial  and  the  motion  in  arrest  of  judgment. 

John  A.  Rose  and  AtiBebt  M.  Cross,  for  appellants ; 
W.  W.  Gtjrley,  of  counsel. 

MoBSB  Ives  and  Waltbb  A.  Bbbndeckb,  for  appellee. 
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Mb.  Justice  Bbown  delivered  the  opinion  of  the 
oonrt. 

Appellants'  argument  in  this  court  is  largely  based 
on  the  proposition  that  the  verdict  below  was  against 
the  weight  of  conflicting  evidence.  This  can  only  be 
considered  by  us  as  the  question  is  raised  by  the  denial 
by  the  court  below  of  the  motion  for  a  new  trial.  111. 
Central  R.  E.  Co.  v.  O'Keefe,  154  HI.  508-512;  Brecher 
V.  Chicago  Junction  Railway  Co.,  119  HI.  App.  554- 
556.  But  in  the  bill  of  exceptions  in  this  cause  the 
trial  judge  certifies,  as  we  construe  his  language,  that 
being  invited  and  called  on  by  him  to  argue  the  motion 
for  a  new  trial,  which  purported  in  part  to  be  based  on 
this  same  reason,  the  defendants  refused  to  do  so,  and 
refused  to  point  out  to  him,  any  more  particularly 
than  did  the  formal  written  motion  before  him,  what 
they  relied  on  to  show  the  verdict  erroneous,  or  the 
rulings  of  the  court  on  the  admission  of  evidence, 
mistaken. 

The  appellee  insists  that  this  is  a  sufficient  answer 
to  all  of  the  appellants^  objections  to  the  judgment, 
and  we  think  he  is  right,  so  far  as  rulings  on  the  evi- 
dence or  its  weight  and  sufficiency  are  concerned.  The 
instructions  given  and  refused  may  be  reviewed,  as  is 
pointed  out  in  the  cases  cited  supra  without  a  motion 
for  a  new  trial,  but  without  it  we  could  not  review 
the  evidence,  consider  its  weight,  or  the  rulings  of  the 
court  on  its  admission  or  exclusion. 

If  the  motion  for  a  new  trial  is  waived  below,  or 
overruled  at  the  request  of  or  with  the  assent  of  the 
mover,  the  same  result  follows.  The  case  is  then  to 
be  regarded  as,  if  no  motion  for  a  new  trial  had  been 
made.  Brecher  v.  Chicago  Junction  Railway  Co., 
supra,  and  cases  therein  cited. 

The  question  therefore  is  in  this  case,  did  the  action 
of  the  appellants  in  the  court  below,  when  the  motion 
for  a  new  trial  was  called  for  argument,  amount  to 
a  waiver  of  it. 

The  practice  of  passing  on  a  motion  for  a  new  trial 
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merely  pro  forma  was  severely  animadverted  on  in 
Penn  v.  Oglesby,  89  HI.  110,  by  Judge  Walker,  speak- 
ing for  the  Supreme  Court.  Li  the  case  of  Brewer  v. 
The  National  Union  Building  Association  in  this 
court,  64  HI.  App.  163,  it  appeared  by  the  bill  of  ex- 
ceptions that  in  the  court  below  the  ^  ^motion  for  a 
new  trial  came  on  to  be  heard  in  its  regular  order, 
both  parties  being  represented  by  counsel.  Said  affi- 
davits and  said  grounds  of  said  motion  for  a  new 
trial,  however,  were  not  nor  was  either  or  any  of  them 
read  or  called  to  the  attention  of  the  court,  and  said 
court  denied  the  motion  and  entered  judgment  on  said 
verdict,'*  etc.  The  court  held,  speaking  through 
Judge  Gary,  that  *'the  court  was  right  in  refusing  a 
new  trial  for  which  the  appellant  offered  no  reason.'* 
(It  appears  by  the  report  of  the  case  that  there  were 
many  reasons  formally  assigned  in  the  written  mo- 
tion.) In  alluding  to  Penn  v.  Oglesby,  supra,  Judge 
Gary  said:  ** There,  the  pro  forma  part  was  the  act  of 
the  court,  and  the  party  had  the  right  tp  complain; 
here,  it  is  the  act  of  the  party,  and  he  has  no  right  to 
complain.*' 

In  a  number  of  other  cases  in  this  court  the  posi- 
tion is  taken  that  the  mere  fact  that  the  motion  for  a 
new  trial  is  not  argued  in  the  court  below  is  an  aban- 
donment and  waiver  of  it  which  should  excuse  this 
court  from  examination  of  its  grounds.  This  view 
was  fully  expressed  in  Calumet  Furniture  Co.  v.  Eein- 
hold,  51  HI.  App.  323-325,  and  more  concisely  in  Fire- . 
man's  Insurance  Co.  v.  Horton,  68  HI.  App.  497.  Later 
however,  a  less  rigorous  rule  has  been  applied. 

Thus,  in  Hartford  Fire  Insurance  Co.  v.  The 
Northern  Trust  Co.,  127  111.  App.  355,  the  doctrine  of 
Calumet  Furniture  Co.  v.  Eeinhold,  supra,  is  by  this 
court  expressly  repudiated,  if  it  is  to  be  understood  as 
tantamount  to  a  general  rule  that  every  motion  for  a 
new  trial  which  is  not  argued  is  to  be  considered 
abandoned.  Similar  dissent  from  this  extreme  view 
has  been  expressed  by  the  learned  justices  of  the  Ap- 
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pellate  Court  in  the  Second  and  Fourth  Districts,  re- 
spectively, in  Modern  Woodmen  of  America  v.  Graber, 
128  m.  App.  585,  and  in  Cleveland,  Cincinnati,  Chi- 
cago &  St.  Louis  Eailway  Co.  v.  Sparks,  122  HI.  App. 
400.  And  we  consider  the  opinion  in  Landt  v.  McCul- 
lough,  206  111.  214,  as  expressing  the  views  of  the 
Supreme  Court  to  the  same  purport.  But  in  all  these 
cases  the  principle  is  recognized  that  the  motion  for  a 
new  trial  may  be  so  waived  by  abandonment  in  the 
court  below  as  properly  to  foreclose  the  Appellate 
Court  from  examining  the  propositions  on  which  it  is 
based,  but  reasons  are  given  why  in  the  particular 
case  the  waiver  cannot  be  presumed.  Thus,  Judge 
Magruder  in  Landt  v.  McCuUough,  points  out  that 
the  court  instructed  the  jury  to  return  a  verdict  for 
the  plaintiff,  and  on  the  defendant's  moving  for  a  new 
trial,  refused  to  allow  the  motion  to  take  its  usual 
course,  or  even  to  give  the  defendant  the  time  to  re- 
duce the  reasons  for  his  motion  to  writing  before  the 
disposition  of  it,  but  announced  that  he  would  pass  on 
it  at  once. 

Mr.  Justice  Myers  in  C,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Sparks,  122  111.  App.  400,  says:  ''It  appears  from  the 
abstract  that  appellant  filed  a  written  motion  for  a 
new  trial  in  which  was  set  out  in  detail  the  reasons 
urged  in  support  of  the  motion.  The  court  asked 
what  the  motion  contained.  Appellant  answered  that 
it  contained  the  usual  grounds,  that  the  verdict  was 
contrary  to  the  law  and  the  evidence,  that  the  jury 
disregarded  the  instructions  of  the  court,  and  sug- 
gested that  the  court  was  familiar  with  the  law  and 
the  evidence.  It  further  appears  that  the  motion  was 
read  by  the  court,  taken  under  advisement,  and  after- 
wards overruled.  This  we  regard  as  a  sufficient  pres- 
entation, and  it  must  be  assumed  from  what  was  done 
that  if  argument  were  necessary  the  court  or  opposing 
counsel  would  have  required  it." 

In  Modern  Woodmen  of  America  v.  Graber,  Mr. 
Justice  Dibell  says:  ''The  record  shows  that  the  mo- 
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tion  for  a  new  trial  was  made  and  denied  the  same  day 
that  the  verdict  was  returned.  It  is  fair  to  assume 
that  appellant's  attorney  considered  it  useless  to 
argue  its  contention  further  in  that  court.  He  was 
not  asked  to  make  an  argument  or  to  state  the  grounds 
0(f  his  motio'n/' 

In  Hartford  Fire  Insurance  Co.  v.  Northern  Trust 
Co.,  127  111.  App.  355,  Mr.  Justice  Ball  says:  *' Every 
point  in  the  motion  may  have  been  fully  argued  during 
the  trial.  Had  the  court  desired  to  hear  counsel  fur- 
ther, all  he  had  to  do  was  to  indicate  the  fact/' 

In  the  case  at  bar,  as  we  read  the  record,  the  court 
allowed  ample  time  for  preparation  of  the  motion  for 
a  new  trial,  and  when  it  was  reached  in  regular  course, 
did,  as  far  as  he  could,  ** require'*  argument — cer- 
tainly ** asked"  it  and  ** indicated''  that  he  desired  to 
hear  it. 

Under  these  circumstances  the  appellants  **  declined 
to  argue  said  motion  or  to  point  out  to  the  court  any 
specific  error  complained  of  in  said  motion."  The 
object  of  a  motion  for  a  new  trial  was  lost  sight  of  in 
this  course.    I.  C.  E.  E.  Co.  v.  Johnson,  191  111.  597. 

We  think  that  under  these  circumstances  the  motion 
must  be  considered  abandoned.  Consequently  we  do 
not  consider  that  it  is  open  for  appellants  to  argue 
here  that  it  was  improperly  denied,  and  still  less  that 
it  is  incumbent  on  us  to  analyze  the  evidence  in  this 
opinion  to  justify  the  conclusion  at  which  we  have  ar- 
rived, that  the  questions  on  the  evidence  so  strenu- 
ously argued  by  the  appellants  were  all  for  the  jury, 
and  that  even  if  we  had  been  at  liberty  and  obliged  to 
pass  on  them^  we  could  not  have  disturbed  its  verdict. 
For  notwithstanding  our  conclusion  as  to  our  duty  in 
relation  to  it,  we  did  give  it  careful  consideration  in 
connection  with  the  instructions  on  which  we  were 
called  upon  to  pass. 

The  first  instruction  given  at  the  request  of  the 
plaintiff  is  complained  of  because  it  tells  the  jury  that 
they  are  to  find  the  facts  from  the  evidence  and  apply 
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to  them,  so  found,  the  law  stated  by  the  court.  We 
deem  this  unobjectionable  and  a  very  good  statement 
of  the  law.  The^  suggestion  made  by  appellants  that 
it  would  cause  the  jury  to  ignore  several  instructions 
given  at  the  request  of  the  defendants,  which  should 
govern  them  in  passing  on  the  facts,  is  hypercritical. 
The  instruction  is  in  no  sense  misleading. 

Nor  do  we  find  any  reversible  error  in  the  modifica- 
tion of  the  eighth  instruction,  given  at  the  request  of 
the  defendants.    The  instruction  as  asked  was : 

**If  you  believe  from  the  evidence,  under  the  in- 
structions of  the  court,  that  the  sole  cause  of  the  in- 
jury to  the  plaintiff  was  the  fact,  if  it  be  a  fact,  that 
the  horse  plaintiff  was  driving  caught  his  shoe  in  the 
slot  or  opening  in  said  street  car  track,  if  he  did  so, 
then  the  plaintiff  cannot  recover  in  this  case,  and  you 
should  find  the  defendants  not  guilty." 

We  do  not  think  the  instruction  should  have  been 
given  in  this  form.  The  defendants  say  truly  that  no 
negligence  on  the  part  of  the  defendants  resulting  in 
a  condition  of  the  track  which  allowed  the  catching  of 
the  horse's  shoe  in  the  slot,  is  charged  in  the  declara- 
tion. Consequently,  they  say,  if  the  ^^sole"  cause  of 
the  occurrence  was  the  catching  of  the  shoe,  it  is  plain 
no  negligence  of  the  defendants  charged  in  the  dec- 
laration could  have  contributed  to  it.  **The  use  of 
the  word  'sole'  in  the  instruction,  as  asked,  neces- 
sarily excluded  any  hypothesis  of  defendants'  negli- 
gence," they  say. 

But  even  if,  on  a  strict  analysis  and  with  careful 
attention  to  the  meaning  of  words,  this  was  the  true 
effect  of  the  instruction,  it  would  have  been  mislead- 
ing. The  meaning  very  likely  to  have  been  placed  on 
it  by  a  jury  would  have  been:  ''If  the  plaintiff's  in- 
jury would  not  have  happened  if  the  horse's  foot  had 
not  caught  in  the  slot,  then  the  defendants  must  be 
found  not  guilty."  Such  a  view  of  the  instruction 
would  of  course  have  been  very  injurious  to  the  plaint- 
iff, for  the  gist  of  his  complaint  was  that  the  de- 
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fendants'  agents  negligently  ran  the  car,  when  they 
knew  or  had  the  duty  of  knowing  his  horse's  position. 

We  think,  in  view  of  other  instructions  given  at  the 
instance  of  the  defendants,  which  carefully  laid  down, 
as  applied  to  the  facts  of  this  case,  the  only  conditions 
under  which  the  plaintiff  was  entitled  to  recover,  such 
as  the  13th,  16th,  17th,  18th,  19th,  21st,  22d  and  23d, 
and  of  the  14th  and  15th  so  given,  which  were,  re- 
spectively: 

'*If  you  believe  from  the  evidence,  under  the  in- 
structions of  the  court,  that  the  injury  to  the  plaintiff 
was  the  result  of  a  mere  accident  which  occurred 
without  the  negligence  on  the  part  of  the  defendants 
or  either  of  them  charged  in  the  declaration,  you 
should  return  a  verdict  of  not  guilty'';  and 

**You  are  instructed  that  you  cannot  find  the  de- 
fendants guilty  in  this  case,  because  of  the  condition  of 
said  street  car  track  or  the  slot  in  said  track  at  the 
time  and  place  in  question,"  this  eighth  instruction 
might  properly  have  been  refused  altogether. 

The  court,  however,  modified  and  gave  it.  The 
modification  consisted  in  placing  in  it  the  words  which 
are  italicized  below.    As  given  it  read: 

**If  you  believe  from  the  evidence,  under  the  in- 
structions of  the  court,  that  there  was  no  negligence 
on  the  part  of  the  defendants,  hut  that  the  sole  cause 
of  the  mjury  to  the  plaintiff  was  the  fact,  if  it  be  a 
fact,  that  the  horse  plaintiff  was  driving  caught  his 
shoe  in  the  slot  or  opening  in  said  street  car  track,  if 
he  did  so,  then  the  plaintiff  cannot  recover  in  this 
cause,  and  you  should  find  the  defendants  not  guilty." 

Certainly,  as  modified,  the  instruction  did  not  state 
an  incorrect  or  inaccurate  proposition  of  law,  if  the 
original  draft  was  accurate.  Under  the  conditions 
named  in  the  instruction  as  modified,  defendants  cer- 
tainly would  not  say  that  the  jury  should  not  find  the 
defendants  *'not  guilty." 

Even  standing  by  itself,  if  it  were  the  only  instruc- 
tion given,  it  would  not  have  been  inaccurate,  and  we 
do  not  think  it  would  have  been  as  likely  to  mislead 
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the  jury  as  the  original  draft  would  have  been.  Taken 
in  connection  with  the  other  instructions  which  we 
have  referred  to,  and  those  which  we  have  quoted, 
however,  it  could  not  have  misled  the  jury,  but  must 
have  been  understood  as  stating  the  same  rule  as 
though  the  words  **of  the  nature  charged  in  the  dec- 
laration*' had  been  inserted  after  the  word  *' negli- 
gence/' 
The  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 


Chlcf^o  Consolidated  Traction  Company  y.  Michael  F. 

Kinane. 
Gen.  No.  18,649. 

1.  AuEifDUEifTs  AND  JEOFAILS — cffect  of  dismissol  of  ott  defcndr 
anti.  The  dismissal  of  all  of  the  original  defendants  joined  in 
an  action  of  tort,  leaving  therein  only  those  defendants  who  had 
been  Joined  after  the  commencement  of  the  action,  does  not  entitle 
the  remaining  defendant  to  the  dismissal  of  the  action. 

2.  Vebdict — when  not  disturbed  as  against  the  evidence.  In  this 
case  there  Is  not  such  a  clear  preponderance  of  evidence  on  either 
side  as  makes  it  our  duty  to  set  aside  the  decision  of  the  jury  on  it 

3.  Veboict — when  not  excessive,  A  verdict  for  $5,000  rendered 
In  an  action  for  personal  injuries  is  not  excessive  where  it  ap- 
pears that  the  plaintiff  was  permanently  and  seriously  injured. 

4.  Abgument  or  counsel — how  far  law  may  be  stated.  It  is 
proper  for  counsel  to  state  to  the  jury  what  he  believes  the  law 
to  be.  It  Is  not  proper  for  counsel  to  state  absolutely  what  the 
law  is. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Geoboe  A.  Dufut,  Judge,  presid- 
ing. Heard  in  this  court  at  the  March  term,  1907.  Affirmed. 
Opinion  filed  March  9,  1908. 

Statement  Iby  the  Court.  This  appeal  is  from  a 
jud^^ment  of  the  Superior  Court  of  Cook  county  for 
$5,000  in  favor  of  the  plaintiff  below  (appellee  here) 
against  the  defendant  below  (appellant  here).  The 
judgment  was  upon  the  verdict  of  a  jury  in  a  per- 
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sonal  injury  case,  in  which  the  plaintiff  declared  that 
the  defendants  (as  will  appear  hereafter  there  were 
originally  more  than  one  defendant)  were  on  Sep- 
tember 26,  1904,  possessed  of  and  in  control  of  a  line 
of  street  railway  along  West  Monroe  street  in  Chi- 
cago, and  by  their  servants  were  running  and  operat- 
ing a  certain  electric  car  thereon  in  a  westerly  direc- 
tion **  towards  and  to  wit,  300  feet  east  of  Halsted 
street,  a  certain  other  public  highway  there'';  that 
he,  the  plaintiff,  with  all  due  care  and  diligence  on  his 
part,  was  riding  in  a  certain  wagon  in  a  southerly 
direction  upon  West  Monroe  street  and  across  the 
tracks  of  defendants  there;  that  defendants,  by  their 
servants  and  agents,  then  and  there  **so  negligently, 
carelessly  and  improperly  ran,  drove,  operated  and 
managed  said  electric  car,  that  by  and  through  the 
negligence  and  improper  conduct  of  said  defendants 
by  their  said  servants''  said  electric  car  ran  and 
struck  against  the  wagon  with  great  violence,  whereby 
the  plaintiff  was  thrown  to  the  ground  and  injured. 

The  action  was  begun  on  October  22,  1904,  by  the 
plaintiff  against  three  receivers  of  the  Chicago  Union 
Traction  Company,  against  three  receivers  of  the 
West  Chicago  Street  Railroad  Company,  and  against 
the  Chicago  West  Division  Eailway  Company. 

August  22,  1906,  on  the  plaintiff's  motion,  it  was 
ordered  that  all  papers  and  proceedings  **be  and  are 
hereby  amended"  by  making  Chicago  Consolidated 
Traction  Company,  a  corporation,  an  additional  party 
defendant,  and  that  a  summons  issue,  etc.,  and  leave 
was  given  to  amend  the  declaration,  which  was  done 
by  adding  the  words  **and  Chicago  Consolidated  Trac- 
tion Company,  a  corporation,"  etc.,  to  the  caption 
and  commencement  of  said  declaration  immediately 
after  the  names  therein  of  the  original  defendants. 

When  the  cause  was  called  for  trial  before  a  jury 
on  January  31,  1907,  counsel  for  the  Chicago  Con- 
solidated Traction  Company,  which  had  pleaded  the 
general  issue  to  the  declaration  as  amended,  admitted 
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in  open  court  that  at  the  time  and  place  in  question 
the  Chicago  Consolidated  Traction  Company  owned 
and  operated  the  car  and  tracks  in  questiony  and  em- 
ployed the  motorman  and  conductor  of  the  car.  There- 
upon the  counsel  for  the  plaintiff  moved  to  dismiss  the 
cause  as  to  all  the  other  defendants,  and  was  allowed 
to  do  so  without  costs,  without  objection  by  the  Chi- 
cago Consolidated  Traction  Company.  The  counsel 
for  that  company,  however,  immediately  thereafter 
moved  to  dismiss  the  cause  altogether,  on  ihe  ground 
that  as  no  one  of  the  original  defendants  was  left  in 
the  cause,  the  court  had  on  that  account  lost  jurisdio^ 
tion. 

It  is  implied  in  the  bill  of  exceptions,  although  not 
definitely  stated,  that  the  motion  to  dismiss  included 
a  motion  to  withdraw  the  general  issue  already 
pleaded  by  the  company. 

The  court  denied  the  motion,  and  counsel  for  the 
defendant  then  stated  that  the  motion  being  denied, 
the  general  issue  would  stand  as  before,  but  that  it 
** ought  to  be  understood*'  that  the  company  attacked 
the  jurisdiction  of  the  court  in  the  case,  and  that 
everything  subsequently  done  was  done  *' under  ob- 
jection and  exception  upon  that  ground.''  To  this 
the  court  assented,  saying  that  the  distinct  under- 
standing of  the  court  and  of  counsel  for  both  sides 
was  that  the  defendants  were  defending  **  under  pro- 
test and  as  a  matter  of  necessity,  and  denying  the 
jurisdiction  of  the  court  at  all  stages.'' 

At  the  close  of  the  plaintiff's  evidence,  and  again 
at  the  close  of  all  the  evidence,  the  counsel  for  de- 
fendant asked  the  court  for  a  peremptory  instruction 
for  the  defendant,  which  motion  was  denied.  After 
the  evidence  was  all  heard,  the  court  gave  to  the  jury 
three  instructions  at  the  request  of  the  plaintiff,  and 
twenty-three  at  the  request  of  the  defendant,  refusing 
none  that  were  offered.  No  complaint  is  made  by  ap- 
pellant in  argument  of  any  of  these  instructions,  al- 
though the  giving  of  those  asked  by  the  plaintiff  is 
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included  in  the  formal  assignments  of  error.  The 
appellant,  however,  as  hereafter  noted  in  the  opinion, 
claims  that  a  ruling  by  the  court  during  the  argu- 
ment of  plaintiff's  counsel,  of  which  they  complain 
and  to  which  they  excepted,  was  tantamount  to  an 
erroneous  instruction. 

The  trial  resulted  in  a  verdict  for  the  plaintiff  for 
$5,000,  on  which,  after  a  motion  for  a  new  trial  and  a 
motion  in  arrest  of  judgment  had  been  overruled,  the 
court  gave  the  judgment  appealed  from. 

The  motion  for  a  new  trial,  which  was  in  writing, 
characterized  the  verdict  as  against  the  law  and  the 
evidence,  as  inconsistent  with  the  instructions,  and  as 
excessive,  and  attacked  the  rulings  of  the  trial  judge 
on  the  admission  and  exclusion  of  evidence  and  his 
refusal  to  take  the  case  from  the  jury,  and  complained 
also  that  counsel  for  the  plaintiff  had  addressed  im- 
proper remarks  to  the  jury  in  argument. 

The  same  objections  are  made  to  the  verdict  and 
judgment  in  the  assignments  of  error  in  this  court. 

John  A.  Bose  and  Albebt  M.  Cboss,  for  appellant; 
W.  W.  Gtjbley,  of  counsel. 

WiLUAM  E.  Mason  and  John  C.  Kino,  for  appellee ; 
James  D.  Poweb,  of  counsel. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
court. 

We  do  not  think  the  contention  of  the  appellant  in 
this  case  regarding  the  jurisdiction  of  the  court  well 
taken.  The  bringing  into  the  case  of  the  appellant  as 
an  additional  defendant  was  exactly  withiu  the  terms 
of  sections  23  and  24  of  the  Practice  Act  as  it  stood 
when  the  amendment  was  made.  The  discontinuance 
five  months  later  as  against  the  co-defendants  of  the 
appellant  was  equally  within  those  terms. 

The  decision  of  this  court  in  Zukowski  v.  Armour 
&  Co.,  107  HI.  App.  663,  is  relied  on  as  sustaining  the 
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proposition  of  the  appellant  that  jurisdiction  was  lost 
when  the  only  defendant  who  remained  in  the  cause 
was  one  who  had  been  added  after  the  suit  had  been 
begun  and  was  pending  against  others.  We  do  not  so 
read  the  opinion  in  that  case.  The  distinction  was 
there  drawn  between  substitution  and  addition  or  dimi- 
nution of  defendants,  and  it  was  held  that  as  the  com- 
mon law  did  not  allow  either,  and  the  statute  only  cov- 
ered the  latter,  ** substitution''  was  not  permissible* 

.**It  will  be  noted,''  says  Judge  Ball  in  the  opinion, 
*'that  when  the  corporation  was  substituted  as  sole 
defendant,  there  was  a  dismissal  as  to  all  the  then  de- 
fendants, and  that  when  the  individuals  named  were 
afterward  made  defendants^  the  corporation,  then  the 
only  defendant,  was  dismissed  out  of  the  case.  •  •  • 
The  plain  reading  of  the  latter  section"  (i.  e.  of  the 
statute)  *4s  that  in  order  to  add  a  necessary  party  to 
either  side  of  the  case  there  must  be  a  plaintiff  or  a 
defendant  already  there  to  whom  the  new  party  may 
be  joined,  and  that  when  a  discontinuance  is  asked 
as  to  plaintiff  or  as  to  defendant,  there  must  then  be 
another  plaintiff  or  another  defendant  from  whom  the 
party  discontinued  may  be  severed." 

The  conditions  named  existed  in  the  case  at  bar  both 
when  the  addition  and  the  dismissal  were  made,  and 
there  is  nothing  in  the  Zukowski  case  showing  that 
this  court  meant  to  decide  that  the  final  result  of  *' sub- 
stitution" of  an  ultimate  defendant  for  an  original  one 
might  not  be  secured  under  the  Practice  Act,  provided 
the  terms  and  conditions  of  the  statute  were  complied 
with. 

Irrespective,  therefore,  of  the  question  which  might 
be  raised  as  to  the  efficiency, of  the  ^^ caveat''  of  the 
appellant  before  proceeding  to  trial,  to  repel  the  pos- 
sible claim  that  it  had,  by  going  to  trial,  acknowledged 
the  jurisdiction  of  the  court,  and  assuming  that  the 
position  of  the  appellant,  assented  to  by  the  court  and 
apparently  by  opposing  counsel,  was  a  possible  and 
effective  one  under  the  law,  we  think  that  we  must^ 
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nevertheless,  consider  and  decide  this  case  npon  the 
merits. 

The  first  contention  of  the  appellant  on  the  merits 
is  that  the  verdict  was  against  the  weight  of  the  evi- 
dence, and  indeed,  that  practically  there  was  no  proof 
to  sustain  the  allegation  of  the  defendant's  negligence, 
and  that  there  was  such  evidence  of  contributory  neg- 
ligence on  the  part  of  the  plaintiff  as  to  make  it  incum- 
bent on  this  court  to  say  as  a  matter  of  law  that  he  was 
guilty  of  it  and  cannot  recover. 

We  think  that  unless  it  is  possible  for  us  thus  to  say 
as  a  matter  of  law  that  the  evidence  entirely  fails  to 
show,  defendant's  negligence,  or  conclusively  shows 
plaintiff's  contributory  negligence,  we  should  not  dis- 
turb the  findings  of  the  jury.  If  any  of  the  evidence 
can  be  said  fairly  to  establish  the  defendant's  negli- 
gence, or  to  contradict  that  which  the  defendant  ap- 
peals to  as  sustaining  the  allegation  of  contributory 
negligence,  then  the  weight  of  it,  as  against  that  which 
confiicts  with  or  contradicts  it,  seems  to  us  in  this  case 
a  question  for  the  jury.  In  other  words,  where  the 
testimony  conflicts  as  in  this  case,  there  is  not  such  a 
clear  preponderance  on  either  side  as  makes  it  our  duty 
to  set  aside  the  decision  of  a  jury  on  it. 

The  accident  resulted  from  a  collision  between  an 
electrically  driven  street  car  run  by  the  defendant  and 
a  wagon  which  the  plaintiff  was  driving.  The  collision 
happened  on  West  Monroe  street,  in  Chicago,  about  half 
way  between  Desplaines  street  and  Halsted  street.  The 
wagon  with  its  pole  was  twenty-six  or  twenty-seven 
feet  long.  It  was  loaded  with  a  lot  of  school  furniture. 
It  was  driven  out  of  a  private  driveway  on  the  prop- 
erty of  the  Board  of  Education,  which  runs  into  West 
Monroe  street  from  the  north,  and  which  was  between 
two  buildings  occupied  and  used  by  said  board.  The 
wagon  was  driven  south  out  of  this  driveway  onto  the 
tracks  of  the  defendant  on  West  Monroe  street.  It  is 
noted  in  the  evidence  and  argument  that  there  was  a 
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little  incline  in  the  driveway  towards  the  street,  bnt  it 
was  extremely  slight.  From  Desplaines  street  to  the 
east  line  of  the  driveway  was  471  feet.  From  the  west 
line  of  the  driveway,  which  was  eleven  feet  wide,  to 
Halsted  street  was  328  feet.  The  street  was  sixty  feet 
wide  from  lot  line  to  lot  line  and  about  thirty-eight  feet 
from  curb  to  curb,  of  which  thirty-eight  feet  the  two 
tracks  of  the  defendant  occupied  about  fourteen  feet 
and  a  half.  The  northerly  track  was  used  by  west- 
bound cars,  which  come  north  from  Desplaines  street 
and  turn  west  on  West  Monroe  street;  the  southerly 
track  was  used  by  east  bound  cars.  The  cars  are  run 
by  an  overhead  trolley  wire.  From  the  south  lot 
line  on  the  north  side  of  the  street  to  the  comer  of  the 
Board  of  Education,  building  east  of  the  driveway  is 
about  eight  feet,  and  to  a  little  bay  in  the  building, 
which  begins  fifteen  feet  and  a  half  from  the  comer 
of  the  building,  is  two  and  a  half  feet  less.  The  wagon 
was  driven  out  of  the  driveway  by  the  plaintiff,  loaded 
as  described  at  about  eight  in  the  morning  on  the  day  of 
the  accident.  The  plaintiff  was  in  the  employ  of  the 
Board  of  Education  and  was  going  out  with  furniture 
consigned  to  different  schools.  He  was  going  east  to 
go  to  the  south  side,  and  to  take  the  right  hand  side  of 
the  street  was  obliged  to  cross  the  tracks.  When  the 
wagon  was  across  the  northerly  tracks  it  was  struck 
(about  midway  of  its  length)  by  a  westbound  car, 
which  pushed  it  a  short  distance  (about  two  feet,  one 
witness  states),  and  then  itself  slid  a  few  feet  east  on 
the  track.  Two  men,  who  were  on  the  wagon,  the 
plaintiff  being  one  of  them,  were  thrown  off,  and  the 
plaintiff  was  injured. 

It  is  plain  that  the  questions  of  negligence  on  the 
part  of  the  defendant's  servants  and  contributory  neg- 
ligence on  the  part  of  the  plaintiff  in  these  circum- 
stances must  depend  on  a  variety  of  coincident  facts — 
the  speed  of  the  car,  the  distance  traversed  by  it  after 
the  motorman  did  see  or  should  have  seen  the  wagon, 
and  the  driver  of  the  wagon  did  see  or  should  have  seen 
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the  car,  the  condition  of  the  street  as  affecting  this  last 
consideration,  the  condition  of  the  rails,  the  conduct  of 
the  parties  concerned  in  the  driving  of  both  car  and 
wagon,  and  perhaps  others.  Among  them  the  speed 
and  distance  of  the  car  when  the  wagon  should  have 
been  in  sight  from  the  car,  or  the  car  from  the  wagon, 
are  perhaps  the  most  important. 

There  were,  including  the  plaintiff  himself,  the  man 
with  him  on  the  wagon,  and  the  motorman  and  con- 
ductor of  the  car,  eight  eyewitnesses  of  the  accident 
called  to  testify.  Stack,  however,  the  companion  of 
Kinane  on  the  wagon,  was  for  some  reason  not  exam- 
ined nor  cross-examined  as  to  the  occurrence. 

It  would  serve  no  good  purpose  for  us  to  analyze 
and  discuss  separately  the  testimony  of  each  of  the 
other  seven  who  did  testify  as  to  the  facts.  It  is  suf- 
ficient to  say  that  we  have  thoroughly  examined  and 
compared  it,  and  we  do  not  feel,  in  view  of  the  opinion 
of  the  Supreme  Court  in  Chicago  Union  Traction  Com- 
pany V.  Jacobson,  217  HI.  404,  that  we  can  hold,  as 
matter  of  law,  that  the  plaintiff  was  guilty  of  negli- 
gence in  attempting  to  cross  the  tracks  when  he  did. 
In  that  case  the  Supreme  Court  used  language  entirely 
applicable,  mutatis  mutandis,  to  this : 

**  Appellee  •  •  •  testified  that  when  he  turned 
his  team  to  cross  the  track  the  car  was  about  one  hun- 
dred feet  east  of  him,  and  that  he  thought  he  had  time 
to  get  across  the  track.  He  was  boupd  to  exercise  a 
reasonable  judgment  in  view  of  all  the  circumstances, 
and  the  court  in  passing  on  the  motion  was  required  to 
consider  all  the  evidence,  including  the  distance  of  the 
car  from  the  wagon,  the  rate  of  speed,  and  all  the  cir- 
cumstances. 

*'We  cannot  say  that  in  so  considering  it  the  evi-* 
dence  necessarily  led  to  but  one  conclusion,  but  we 
think  that  the  question,  whether  under  all  the  circum- 
stances, appellee  believed,  upon  reasonable  grounds, 
that  he  had  time  to  get  across  the  track  before  the  car 
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would  reach  him,  was  proper  to  be  submitted  to  the 
jury/' 

One  matter  not  mentioned  in  the  argument  of  either 
party,  we  deem  of  some  significance  in  relation  to  this 
question.  The  assumption  seems  to  be  made  in  the 
arguments  that  there  was  nothing  that  could  obstruct 
the  view  on  West  Monroe  street  between  Desplaines 
street  and  the  driveway,  unless  it  was  the  trolley  poles, 
the  effect  of  which  is  undoubtedly  properly  character- 
ized by  the  appellant  as  insignificant.  It  is  true  that 
in  the  cross-examination  of  the  plaintiff  the  following 
colloquy  between  him  and  counsel  for  defendant  oc- 
curred : 

*'Q.  The  moment  you  got  to  the  edge  of  that  build- 
ing you  looked  down  to  the  west  first?    A.  Yes. 

Q.  And  you  saw  everything  was  clear  down  to  Hal- 
sted  street!    A.  Yes. 

Q.  And  then  you  looked  around  the  edge  of  that 
building  up  to  the  east  and  you  saw  everything  clear 
up  to  Desplaines  street;  is  that  right?  A.  I  saw  no 
car  there — there  was  no  street  car  there  at  all. 

Q.  If  there  had  been  a  car  would  you  have  seen  it! 
A.  I  guess  so. 

Q.  Those  trolley  poles  were  not  in  your  way!  A.  I 
donH  know,  I  didn't  see  the  car,  anyway. 

Q.  There  was  no  car  there  when  you  came  out! 
A.  No.  When  I  saw  the  car  first  my  team  was  out  on 
the  north  track. 

Q.  Now,  having  seen  that  the  way  was  all  clear  on 
both  sides  of  it,  you  started  up  this  slight  incline  to  the 
street,  did  you!  A.  Yes.  It  was  only  a  very  small 
incline. '* 

But  when  the  motorman  of  the  car,  Joseph  Kelly, 
was  on  the  stand,  he  was  interrogated  by  counsel  for 
defendant  in  re-direct  examination  thus : 

**Q.  At  the  time  this  occurrence  took  place,  what  was 
the  condition  of  the  locality  there  on  Monroe  street 
with  reference  to  any  other  teams  besides  the  one 
which  this  man  who  was  hurt  was  driving!  A.  AH 
kinds  of  teams. 
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Q.  Were  there  other  teams  on  the  street  there?  'AL 
Yes,  sir;  plenty  of  them. 

Q.  On  Monroe  street!  A,  Yes,  they  are  always  on 
the  street  at  that  tune  in  the  morning. 

(The  statement  abont  **other  times''  was  stricken 
ont.) 

Q.  There  were  other  teams  on  the  street  at  this 
time!    A.  Yes,  sir.*' 

The  object  of  this  part  of  the  examination  was  ap- 
parently to  negative  the  hypothesis  of  negligence  on 
the  part  of  the  motorman,  but  it  is  equally  important 
in  its  bearing  on  the  alleged  contributory  negligence  of 
the  plaintiff.  It  is  quite  apparent  that  if  many  wagons 
were  either  standing  by  the  curb  or  moving  along  the 
northerly  half  of  West  Monroe  street  between  the 
driveway  and  Desplaines  street  it  might  very  easily  be 
impossible  for  the  driver  of  the  wagon  to  see  the  car 
so  soon  as  he  otherwise  would  have  done,  and  so, 
although  '*  exercising  a  reasonable  judgment  in  view 
of  all  the  circumstances,''  in  the  language  of  the  Jacob- 
son  case,  he  might  have  driven  on  the  track  when,  if 
he  had  unobstructed  vision,  he  would  not  have  done  so. 
Under  such  circumstances,  it  would  be  true,  as  sug- 
gested by  defendant's  argument,  that  by  looking  east 
"the  driver  of  the  team,  as  soon  as  his  wagon  seat  got 
beyond  the  line  of  the  bay,  could  see  an  approaching 
car  clear  to  Desplaines  street,  471  feet  distant."  The 
duties  and  relations  of  both  motorman  and  driver 
would  be  thus  affected. 

And  as  we  think  the  question  of  contributory  negli- 
gence in  this  case  was  for  the  jury,  so  do  we  think 
was  the  question  of  the  negligence  of  the  defendant. 
As  we  have  before  indicated,  the  distance  of  the  car 
from  the  wagon  and  team  when  it  was  first  possible  for 
the  motorman  to  see  them,  the  speed  of  the  car  at  that 
time  and  afterward,  the  promptness,  or  want  of  it,  with 
which  the  reverse  was  applied,  the  question  whether 
the  force  of  the  impact  (owing  to  the  speed  of  the  car), 
or  the  operation  of  the  reverse,  caused  the  ** rebound" 
or  ** slicing  back,"  the  degree  of  extra  oar©  required 
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by  the  condition  of  the  rails,  and  the  frequent  use  of 
the  driveway  by  long  wagons,  were  all  debatable  mat- 
ters for  the  jnry.  The  case  may  have  been  a  close  one, 
but  we  do  not  feel  justified  in  interfering  with  their 
decision. 

As  all  the  instructions  offered  by  defendant  were 
given  and  none  were  given  which  are  objected  to  by  it, 
there  can  be  no  question  raised  on  them.  It  is,  how- 
ever, claimed  that  the  counsel  for  plaintiff  in  argument 
stated  an  erroneous  proposition  to  the  jury,  and 
claimed  it  to  be  a  rule  of  law  governing  the  case,  and 
that,  objection  being  made  by  defendant,  the  court 
overruled  the  objection,  and  that  this  statement  of  the 
law  became  in  effect  an  instruction  from  the  court  to 
the  jury  as  to  the  law.  To  this  is  cited  Chicago  Union 
Traction  Company  v.  Lauth,  216  HI.  176.  We  do  not 
think  the  cases  are  parallel.  The  remarks  alluded  to 
in  the  Lauth  case  were  made  in  the  closing  argument, 
when  defendant  had  no  chance  to  reply,  and  on  objec- 
tion the  court  said  he  did  not  think  there  was  any- 
thing wrong  in  the  argument.  In  the  present  case  the 
remarks  complained  of  were  made  in  the  opening  argu- 
ment, and  counsel  for  defendant  in  error  are  right,  we 
think,  in  saying  that  the  court  by  its  ruling  did  not  ex- 
pressly or  by  implication  announce  any  opinion  as  to 
whether  or  not  the  proposition  stated  by  counsel  was 
the  law. 

When  counsel  stated  a  proposition  as  the  law  abso- 
lutely to  the  jury,  the  judge  sustained  an  objection  on 
the  ground  expressly  stated  by  him  in  the  presence  of 
the  jury,  that  counsel  had  a  right  only  to  say  what  he 
believed  the  law  to  be,  and  that  the  court  in  the  written 
instructions  would  state  what  the  jury  must  take  the 
law  to  be.  This  was  correct.  Vocke  v.  City,  208  HI. 
192. 

It  was  not  until  objection  was  made  to  counsel  for 
plaintiff  stating  what  he  believed  to  be  the  law,  that 
the  objection  was  overruled.  There  was  no  error  in  all 
this,  nor  any  reason  why,  if  the  defendant's  counsel's 
opportunity  in  his  succeeding  argument  to  tell  the  jury 
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what  he  believed  the  law  to  be  on  the  proposition  in- 
volved, did  not  satisfy  him,  he  should  not  have  ap- 
pealed to  the  court  for  an  instruction  on  the  very 
point.  As  we  view  the  matter,  it  is  needless  for  us  to 
discuss  the  rightfulness  or  wrongfulness  of  the  propo- 
sition made  by  the  plaintiff's  counsel.  It  is  not  in- 
volved in  the  question  raised. 

The  damages  are  complained  of  as  excessive.  We 
think  that  proper  questions  for  the  jury  to  pass  on 
were  whether  the  plaintiff  was  permanently  injured, 
and  whether  the  abscess  in  the  ear  the  following  year 
was  the  result  of  the  injury  received  by  the  accident. 
Counsel  for  defendant  argue  strongly  against  it,  but 
it  is  to  be  presumed  that  they  also  did  so  to  the  jury, 
who  were  properly  the  persons  to  decide  when  doctors 
disagreed.  If  the  testimony  of  Dr.  Shea  and  Dr.  Cun- 
ningham was  trustworthy,  and  their  opinions  properly 
received  by  the  jury  as  the  test  with  which  to  measure 
the  damages,  we  cannot  say  they  were  too  large. 

Nor  do  we  think  that  the  opinions  of  either  physician 
were  so  shown  to  be  so  based  on  subjective  symptoms 
as  to  exclude  them  even  under  the  most  rigorous  of  the 
rules  which  are  deduced  from  the  cases  involving  this 
matter.  Nor,  under  the  opinion  in  the  Jacobson  case 
(supra)  do  we  consider  the  question  and  answer  in  re- 
lation to  the  plaintiff's  belief  that  he  could  cross  the 
track  in  safety  objectionable — certainly  not  reversible 
error. 

The  other  rulings  complained  of  do  not,  we  think, 
need  discussion. 

The  judgment  of  the  Superior  Court  is  aflBrmed. 

Affirmed. 
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Appearance— when  not  general,    p.  418. 
Legality  of  service — ^what  waives  question  of.    p.  56. 
Plea  of  abatement — what  appropriate  method  of  attacking  servloa 
p.  56. 

ACCOUNTING. 
Relief— when  properly  granted,    p.  366. 

ACTIONS  AND  DEFENSES. 
Accountinff — ^when   properly   awarded,    p.   366. 
Assumpsit — ^when  does  not  lie  to  recover  money  paid  under  void 

contract,    p.  52. 
Bailees — ^what  conversion  by.    p.  190. 
Bankruptcy — what  constitutes  preferential  transfer,    p.  233. 

what  not  essential  to  recovery  of  preferential  payment,    p.  233. 

Common  carriers — what  essential  to  limitation  of  liability,    p.  66. 
Common  counts — what  essential  to  admissibility  of  promissory  note 

under,    p.  196. 
Contract — what  failure  to  perform,  bars  recovery,    p.  8. 

what  not  legal  rescission,    p.  564. 

when  recovery  upon  Implied  contract  cannot  be  had.    p.  455. 

Corporations — ^what  corporate  property  with  respect  to  creditors. 

p.  434. 
Damages — ^when  liquidated,  cannot  be  recovered,    p.  112. 
Discharge — ^when  not  illegal,    p.  455. 
Divorce— when  right  to   temporary  alimony   sufficiently   appears. 

p.  373. 
Employer  and  employe — ^wliat  does  not  afCect  right  to  salary,    p.  76. 
Equity — when  will  cancel  contract  for  fraud,    p.  57. 
Executed  contract — ^what  essential  to  recovery  where  reliance  is 

placed  upon.    p.  210. 
Fraternal  benefit  society— when  equity  has  Jurisdiction  over  affairs 

of.    p.  387. 
Oamishment^-whBt  cannot  be  reached  by.    p.  513. 
Husband  and  wife — aright  of  one  to  prefer  the  other,    p.  524. 
Insurance— wYisX  establishes  priwAi  facie  case  In  action  upon  policy. 

p.  14. 

what  waives  "iron  safe"  clause  of  fire  policy,    p.  14. 

when  effort  at  arbitration  not  condition  precedent  to  recovery 

under  policy,    p.  15. 
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Jurisdiction — ^when  question  of,  cannot  be  raised  in  Injunctional 
proceeding,    p.  387. 

License — ^what  constitutes  waiver  of  provision  of  contract  of.  p.  225. 

Local  improvements — ^to  what  extent  municipality  liable  to  con- 
tractor,   p.  320. 

when  city  chargeable  with  interest  upon  vouchers,    p.  545. 

when  illegal  abatements  upon,  chargeable  against  municipality 

In  favor  of  contractor,    p.  321. 

when  municipality  chargeable  with  Interest  upon  fund  subject 

to  claim  of  contractor,    p.  321. 

Mandamus — when  does  not  Ue  to  compel  city  to  remove  obstruction 
from  vacated  alley,    p.  200. 

when  remedy  by,  need  not  be  Invoked,    p.  546. 

Mechanic's  lien — what  does  not  release  surety  upon  contractor's 
bond.    p.  85. 

when  subcontractor  cannot  enforce,    p.  85. 

Negotiable  instrument — ^burden  of  proof  to  show  notice  to  assignee 
of  defenses,    p.  488. 

what  establishes  prim^  facie  case  in  action  upon.    p.  488. 

when  assignee  not  chargeable  with  defenses,    p.  488. 

Principal  and  agent — what  does  not  bar  suit  by  undisclosed  prin- 
cipal,   p.  66. 

Promissory  note — what  establishes  prima  fade  case  in  action  upon, 
p.  196. 

when  defenses  of  want  or  failure  of  consideration  do  not  lie. 

p.  196. 

Real  estate  commissions — ^when  broker  not  entitled  to  recover, 
p.  210. 

Remedies — ^where  machine  delivered  is  not  In  accordance  with  con- 
tract   p.  594. 

Replevinr—what  damages  may  be  recovered  in  action  of.    p.  190. 

when  demand  not  essential  to  maintenance  of.    p.  190. 

Rescission — ^what  not  ground  for,  of  contract  of  license,    p.  225. 

when  must  be  made.    p.  694. 

Res  judicata — effect  of  certiorari  proceedings  as.    p.  240. 

of  what  Judgment  or  decree  is.    p.  168. 

when  decree  upon  bill  of  interpleader  is.    p.  233. 

Secret  society — ^when  seceders  from,  not  entitled  to  fund  of.    p.  204. 

Set-off — when  cannot  be  successfully  interposed  in  action  by  trustee 
in  bankruptcy,    p.  233. 

Statute  of  Limitations — ^what  does  not  toll.    p.  147. 

when  amended  declaration  sets  up  new  cause  of  action,    p.  483. 

when  begins  to  run  against  demand  note.    p.  430. 

Suretyship — ^when  surety  upon  bond  released  by  principal's  dia- 
charge  in  bankruptcy,    p.  499. 

Trusts — remedy  upon  abuse  of,  by  Individual  investment    p.  249. 

ADMINISTRATION  OF  ESTATES. 
Administration  Act — section  79  construed,    p.  24. 
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Claima — subjected  to  scrutiny,    p.  105. 

Lcoae— power  of  executor  with  respect  to.    p.  361. 

AGENCY. 

Principal  and  agent— whst  does  not  bar  suit  by  undisclosed  prin- 
cipal,   p.  66. 
Sale  and  conveyance — ^when  contract  for  unauthorized,    p.  210. 

ALIMONY. 
Temporary  alimony — ^when  right  to,  sufficiently  appears,    p.  373. 

AMENDMENTS  AND  JEOFAILS. 

Diamiaaal  of  defendants — effect  of.    p.  636. 

Ratification — when  amendment  of  bill  of  complaint  does  not  afCect. 

p.  249. 
Verdict — when  trial  court  without  power  to  amend,    p.  694. 

APPEALS  AND  ERRORS. 

Abstract — when  not  in  compliance  with  rule.    p.  600. 

Appellate  Court — ^when  decision  in  former  appeal  not  binding  upon. 

p.  415. 

when  may  enter  final  Judgment,    p.  190. 

Continuance — when  action  of  court  in  denying  motion  for,  not  open 

to  review,    p.  88. 
Decree — ^when  final  for  purposes  of  appeal,    p.  366. 

when  not  final  for  purposes  of  appeal,    p.  375. 

Demurrer — when  action  of  court  in  sustaining,  not  subject  to  re- 
view,   p.  14. 
Disposition  of  cause — ^what,  not  essential  to  right  of  appeal,    p.  46. 
Evidence — ^when  admission  of  erroneous,  will  not  reverse,    p.  88. 

when  error  in  admitting,  not  cured  by  exclusion,    p.  105. 

Exceptions — ^what  not  sufficient  by  way  of.    p.  607. 
Freehold — when  Involved  for  purposes  of  appeal,    p.  12. 
Instruction — when  action  of  court  in  refusing  to  instruct  that  there 

could  be  no  recovery  under  a  particular  count,  harmless  error, 

if  error  at  all.    p.  438. 

when  cannot  be  complained  of.    p.  162. 

when  inaccuracies  in,  will  not  reverse,    p.  88. 

Judge — ^when  objection  for  alleged  prejudice  waived,    p.  276. 
Judgment — what  obviates  error  in  rendering,  in  excess  of  the  ad 

damnum,    p.  320. 
Jurisdiction — ^what  waives  right  to  object  to.    p.  559. 
Master  in  chancery — ^when  findings  of  fact  by,  will  not  be  disturbed. 

p.  412. 
Motion  for  new  trial — effect  of  refusal  to  argue,    p.  627. 
»-—  when  essential  to  review,    p.  627. 
^—  when  not  essential  to  review,    p.  627. 
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Peremptory  instruction — ^what  does  not  Justify  giving  of.    p.  352. 

when  properly  given,    p.  79. 

Preponderance  of  evidence — ^when  verdict  not  sustained  by.    p.  455. 

Transcript  of  record — ^when  objection  to,  insufficient,    p.  611. 

Trial — ^what  essential  to  preserve  for  review  objection  to  particular 
judge,    p.  275. 

when  action  of  court  in  advancing  time  of,  will  not  be  re- 
versed,   p.  449. 

when  action  of  court  in  refusing  to  postpone,  not  subject  to 

review,    p.  371. 

Variance — when  objection  for,  comes  too  late.    pp.  89,  276,  438, 

Verdict — ^how  may  not  be  impeached,    p.  469. 

when  in  action  for  death  caused  by  alleged  wrongful  act  can- 
not be  held  excessive,    p.  352. 

when  not  disturbed  as  against  the  evidence,    pp.  40,  44,  95, 

143,  438,  636. 

when  not  excessive,    pp.  70,  95,  276,  569,  636. 

when  not  responsive  to  Issues,    p.  122. 

APPEARANCES. 
General  appearance — ^what  not    p.  418. 

APPELLATE  COURTS. 
Final  judoment — ^when  Appellate  Court  may  enter,    p.  190. 
Former  appeal — ^when  decision  in,  not  binding,    p.  415. 
Bupreme  Court — effect  of  decisions  of,  with  respect  to  Appellate 
Courts,    p.  483. 

APPELLATE  PRACTICE. 
AJ>8tract — ^when  not  in  compliance  with  rule.    p.  600. 
Appellate  Court — ^when  decision  in  former  appeal  not  binding  upon. 

p.  415. 

when  may  enter  final  judgment    p.  190. 

Continuance — ^when  action  of  court  In  denying  motion  for,  not  open 

to  review,    p.  88. 
Decree — ^when  final  for  purposes  of  appeal,    p.  866. 

when  not  final  for  purposes  of  appeal,    p.  375. 

Demurrer — when  action  of  court  in  sustaining,  not  subject  to  review. 

p.  14. 
Disposition  of  cause— what  not  essential  to  right  of  appeal,    p.  46. 
Evidence— when  admission  of  erroneous,  will  not  reverse,    p.  88. 

when  error  in  admitting,  not  cured  by  exclusion,    p.  105. 

Exceptions — what  not  sufficient  by  way  of.    p.  607. 
Freehold — when  Involved  for  purposes  of  appeal,    p.  12. 
Instruction^-when  action  of  court  In  refusing  to  Instruct  that  there 

could  be  no  recovery  under  a  particular  count,  harmless  error, 

if  error  at  all.    p.  438. 

when  cannot  be  complained  of.    p.  162. 

when  inaccuracies  in,  will  not  reverse,    p.  88. 
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Judge — when  objection  for  alleged  prejudice  waived,    p.  275. 

Judgment — ^what  obYiates  error  in  rendering,  in  excess  of  the  ad 
damnum,    p.  320. 

Jumdic^icm— what  waives  right  to  object  to.    p.  559. 

Master  in  cAancery— -when  findings  of  fact  by,  will  not  be  disturbed, 
p.  412. 

Motion  for  neto  ^ia^-effect  of  refusal  to  argue,    p.  627. 

when  essential  to  review,    p.  627. 

when  not  essential  to  review,    p.  627. 

Peremptory  instruction— vfhat  does  not  justify  giving  of.    p.  352. 

when  properly  given,    p.  79. 

Preponderance  of  evidence — ^when  verdict  not  sustained  by.    p.  455. 

Transcript  of  record — ^when  objection  to,  insufficient,    p.  611. 

Trial — ^what  essential  to  preserve  for  review  objection  to  particular 
judge,    p.  275. 

when  action  of  court  in  advancing  time  of,  will  not  be  re- 
versed,   p.  449. 

when  action  of  court  in  refusing  to  postpone,  not  subject  to 

review,    p.  371. 

Variance — ^when  objection  for,  comes  too  late.    pp.  89,  276,  438. 

Verdict— how  may  not  be  impeached,    p.  469. 

when  in  action  for  death  caused  by  alleged  wrongful  act  can- 
not be  held  excessive,    p.  352. 

when  not  disturbed  a^  against  the  evidence,    pp.  40,  44,  95,  143, 

438,  636. 

when  not  excessive,    pp.  70,  95,  276,  569,  636. 

when  not  responsive  to  issues,    p.  122. 

APPROPRIATIONS. 

LocaJ  improvements — ^propriety  of  appropriation  by  city  to  pay  for 
purchases  at  tax  sales,    p.  546. 

ARGUMENTS  OP  COUNSEL. 
Law — ^how  far  may  be  stated,    p.  636. 

ASSIGNMENTS. 
Tax  certificate—what  not  valid  assignment  of.    p.  412. 

ATTACHMENTS. 

Cfamishment—what  cannot  be  reached  by.    p.  513. 

Judgment-^torm  of,  where  defendant  in  attachment.  In  whose  in- 
terests forthcoming  bond  has  been  given,  becomes  bankrupt 
p.  244. 

ATTORNEY  AND  CLIENT. 

Contract — ^when  presumptively  fraudulent    p.  158. 
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bailments. 

Bailees — what  conversion  by.    p.  190. 

BANKRUPTCY. 

Judgment — form  of,  where  defendant  in  attachment,  In  whose  In- 
terests forthcoming  bond  has  been  given,  becomes  bankrupt, 
p.  244. 

Plea  of  (Zi«c7iar^e— appropriate  Judgment  upon  sustaining,    p.  498. 

Preferential  payment — ^what  not  essential  to  recovery  of.    p.  233. 

Preferential  transfer— wh&t  constitutes,    p.  233. 

Set-off — ^when  cannot  be  successfully  interposed  In  action  by  trustee 
in  bankruptcy,    p.  233. 

Suretyship — when  surety  ^pon  bond  released  by  principal's  dis- 
charge in  bankruptcy,    p.  499. 

BILLS  AND  NOTES. 

Assignee — when  not  chargeable  with  defenses,    p.  488. 

Demand  note — what  constitutes,    p.  430. 

Notice  of  defenses — ^burden  of  proof  to  establish,    p.  488. 

Prima  facie  case — what  establishes,    p.  488. 

Promissory  note — what  establishes  prima  facie  case  in  action  upon. 

p.  196. 
when  defenses  of  want  or  failure  of  consideration  do  hot  lie. 

p.  196. 
Statute  of  Limitations — when  begins  to  run  against  demand  note. 

p.  430. 

BILLS  OF  EXCEPTIONS. 

Custody  of  court — ^when  bill  of  exceptions  not  in.    p.  446. 
Exceptions — what  not  sufficient  by  way  of.    p.  607. 

BONDS. 

Judgment — ^form  of,  where  defendant  in  attachment,  in  whose  in- 
terests forthcoming  bond  has  been  given,  becomes  bankrupt, 
p.  244. 

Mechanic's  lien — ^what  does  not  release  surety  upon  contractor'a 
bond.    p.  85. 

Official  bond — when  constable  not  liable  upon.    p.  348. 

Suretyship— when  surety  upon  bond  released  by  principal's  dis- 
charge in  bankruptcy,    p.  499. 

BROKERS  AND  FACTORS. 

Real  estate  commissions — when  broker  not  entitled  to  recover, 
p.  210. 

BULK  GOODS  ACT. 

When  does  not  apply,    p.  434. 


Topical  Index.  665 


CE3RTI0RARI. 
Res  judicata — effect  of  certiorari  proceedings  as.    p.  240. 

CHANCERY. 

Accounting — ^when  properly  awarded,    p.  366. 

Alternative  relief — appropriate  upon  abuse  of  trust  by  individual 

investment,    p.  249. 
Oowiract— when  equity  will  cancel,  for  fraud,    p.  67. 
Decree — what  sufficient  to  support,    p.  57. 

when  may  be  entered  without  taking  of  proofs,    p.  66. 

Fraternal  benefit  society — ^when  equity  has  Jurisdiction  over  affairs 

of.    p.  387. 
Injunction — when  mandatory,  will  not  be  granted,    p.  388. 
Jurisdiction — ^what  does  not  oust  court  of  equity,    p.  524. 
when  question  of,  cannot  be  raised  in  injunctlonal  proceeding. 

p.  387. 
Master  in  chancery — when  findings  of  fact  by,  will  not  be  disturbed. 

p.  412. 

when  reference  to  discretionary,    p.  524. 

Parties — who  necessary,  to  bill  in  chancery,    p.  100. 

Partnership — who  necessary  parties  to  bill  for  dissolution,    p.  100. 

Ratification — when  amendment  of  bill  of  complaint  does  not  affect. 

p.  249. 
Redemption — when   order   of   sale   without   right   of,   appropriate. 

p.  249. 
Reformation  of  contract — degree  of  proof  necessary,    p.  620. 

when  will  not  be  awarded,    p.  620. 

Res  judicata — when  decree  upon  bill  of  Interpleader  is.    p.  233. 
Secret  society — ^when  seceders  from,  not  entitled  to  fund  of.    p.  204. 
Service  by  publication — ^when  valid  in  action  instituted  before  Jus- 
tice,   p.  46. 
Trusts — scope  of  doctrine  of  impressive,    p.  249. 

CITIES,   VILLAGES   AND   TOWNS. 

Civil  Service  Act — distinction  between  office  and  employment    p.  298. 

when  appointee  under,  entitled  to  recover  compensation,    p.  297. 

what  essential  to  recovery  of  compensation  annexed  to  office. 

p.  298. 

what  proof  sufficient  to  entitle  recovery  of  compensation,  p.  239. 

Civil  Service  Commission — ^how  rules  of,  must  be  proved,    p.  239. 
Condition  of  sidewalk — ^when  negligence  as  to,  question  for  Jury. 

p.  682. 
Local  improvements--e1tect  where  city  purchases  delinquent  prop- 
erty,   p.  546. 
propriety  of  appropriation  by  city  to  pay  for  purchases  at  tax 

sales,    p.  546. 
to  what  extent  municipality  liable  to  contractor,    p.  320. 
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Local   improvements— what   chargeable   to    particular    infltalment 

p.  546. 

what  not  collection  by  municipality  of  amount  assessed,  p.  321. 

what  proof  essential  to  show  propriety  of  charges  made  against 

particular  instalment    p.  546. 

when  city  chargeable  with  interest  upon  vouchers,    p.  545. 

when  illegal  abatements  upon,  chargeable  against  municipality 

in  favor  of  contractor,    p.  321. 
when  municipality  chargeable  with  interest  upon  fund  subject 

to  claim  of  contractor,    p.  321. 
Mandamus — ^when  does  not  lie  to  compel  city  to  remove  obstruction 

from  vacated  alley,    p.  200. 
Ordinance — ^how  far  courts  may  consider,    p.  201. 

how  to  be  construed,    p.  575. 

providing  for  protection  of  machinery  construed,    p.  575. 

what  competent  in  proof  of.    p.  298. 

when  objection  to  manner  of  proof  of,  insufficient    p.  298. 

CIVIL  SERVICE  ACT. 
Compensation — what  essential  to  recovery  of.    p.  298. 

what  proof  sufficient  to  entitle  recovery  of.    p.  239. 

when  appointee  entitled  to  recover,    p.  297. 

Ofice  and  employment — distinction  between,    p.  298. 
Res  judicata — effect  of  certiorari  proceedings  as.    p.  240. 
Rules — ^how  must  be  proved,    p.  239. 

COMMON  CARRIERS. 
Limitation  of  liability— whsX  essential  to.    p.  66. 

COMMON  COUNTS. 
See  PzjEADiiTO. 

CONSIGNOR  AND   CONSIGNEE. 
Oom,m4>n  carriers— what  essential  to  limitation  of  liability,    p.  66. 

CONTINUANCES. 
Denial  of  motion — when  not  subject  to  review,    p.  88. 
Tria^— when  action  of  court  in  refusing  to  postpone,  not  subject  to 
review,    p.  371. 

CONTRACTS. 
Attorney    and    client — when    contract    presumptively    fraudulent 

p.  153. 
Common  carriers — ^what  essential  to  limitation  of  liability,    p.  66. 
Conveyance  of  land — ^when  contract  for,  in  contravention  of  statute. 

p.  112. 
Courts  of  law — how  contracts  enforced  in.    p.  609. 
Dam^es — ^when  liguidated,  cannot  be  recovered,    p.  112. 
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Discharge — when  not  Illegal,    p.  455. 

Employment  contract — when  recovery  upon,  cannot  be  had.    p.  465. 

when  terminable  at  will.    p.  455. 

Employer  and   employe — contract   for   "annual"   salary   construed, 
p.  76. 

what  does  not  affect  right  to  salary,    p.  76. 

Equity — when  will  cancel  contract  for  fraud,    p.  57. 

Evidence — what  not  competent  to  vary  terms  of  contract,    p.  594. 
Executed  contract — what  essential  to   recovery  where   reliance   Is 

placed  upon.    p.  210.  ' 

Fraternal  benefit  society — ^when  agreement  not  binding  upon.    p.  388. 

when  amendment  of  constitution  increasing  dues  valid,    p.  387. 

Incontestable  clause — effect  of.    p.  586. 

Insurance— eHect  of  effort  to  cancel,    p.  115. 

what  establishes  prima  facie  case  in  action  upon  policy,    p.  14. 

what  waives  "iron  safe"  clause  of  fire  policy,    p.  14. 

when  effort  at  arbitration  not  condition  precedent  to  recovery 

under  policy,    p.  15. 
Interpretation — what  competent  to  aid.    p.  421. 
Jurisdiction — when  court  of  law  without,    p.  609. 
Lease — power  of  executor  with  respect  to.    p.  361. 

what  instrument  constitutes,    p.  361. 

License — what  constitutes  waiver  of  provision  of  contract  of.  p.  225^ 
Official  bond— when  constable  not  liable  upon.    p.  348. 
Performance — when  failure  to  make,  bars  recovery,    p.  8. 
Ratification — what  not  subject  to.    p.  249. 
Real   estate    commissions — ^when   broker   not   entitled   to    recover. 

p.  210. 
Reformation  of  contract — when  will  not  be  awarded,    p.  620, 
Remedies — ^where  machine  delivered  Is  not  in  accordance  with  con.- 

tract,    p.  594. 
Rescission — ^what  not  ground  for,  of  contract  of  license,    p.  225i 

what  not  legal,    p.  564. 

when  must  be  made.    p.  694. 

Sale  and  conveyance — ^when  contract  for  unauthorized,    p.  210. 
Void  contract — when  assumpsit  does  not  lie  to  recover  money  p^ld 
under,    p.  52. 

CONTRIBUTORY  NEGLIGENCE. 

Crossings — when  use  of,  not  contributory  negligence  as  matter  of 

law.    p.  95. 
Imputed  negligence— vrhen  question  for  Jury.    p.  494. 
Instruction — when,    upon   contributory   negligence,   not  erroneous. 

p.  353. 
Licensee— who  Is  not  mere.    p.  216. 
Matter  of  Jatp— what  Is  contributory  negligence  as.    p.  518. 

what  not  contributory  negligence  as.    p.  215. 

when  contributory  negligence  is.    p.  406. 
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Question  for  jury — when  contributory  negligence  la.    p.  162. 

CONVEYANCES. 

Contract — ^when,  for  conveyance  of  land,  in  contravention  of  statute. 

p.  112. 
Delivery — when  acceptance  of,  will  he  presumed,    p.  361. 
Lease — what  Instrument  constitutes,    p.  361. 

CORPORATIONS. 

Corporate  existence — ^what  creates  estoppel  to  deny.    p.  434. 
Creditors — what  corporate  property  with  respect  to.    p.  434. 
Fraternal  benefit  society — when  amendment  of  constitution  Increas- 
ing dues  valid,    p.  387. 

when  provision  of  constitution  valid,    p.  388. 

Stock  purchase — what  cannot  affect    p.  613. 
Vice-president — when  admission  of,  binding,    p.  421. 

COSTS. 
Tender — effect  of,  upon  taxation  of  costs,    p.  412. 

COURTS. 

Bill  of  exceptions — when  not  in  custody  of  court,    p.  446. 
Supreme  Court — effect  of  decisions  of,  with  respect  to  Appellate 
Courts,    p.  483. 

CREDITORS'   BILLS. 

Corporations — ^what  corporate  property  with   respect  to  creditors. 

p.  434. 
Husband  and  wife — right  of  one  to  prefer  the  other,    p.  524. 

CREDITORS  AND  DEBTORS. 

Bankruptcy — what  constitutes  preferential  transfer,    p.  233. 

what  not  essential  to  recovery  of  preferential  payment,    p.  233. 

Corporations — ^what  corporate  property  with   respect  to  creditors. 

p.  434. 
Husband  and  wife — right  of  one  to  prefer  the  other,    p.  624. 

CRIMINAL  LAW. 

Assault   and    battery— -whaX   evidence    not   competent   In    defense 
against  charge  of.    p.  49. 

DAMAGES. 

Instruction — ^upon  measure  of  damages  in  action  for  death  caused 

by  alleged  wrongful  act,  approved,    p.  362. 
Justice  of  the  peace— Jurisdiction  of,  to  award  damages,    p.  66. 
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Replevin — ^what  damages  may  be  recovered  In  action  of.    p.  190. 

DECLARATIONS. 
Cause  of  action — how  question  whether  declaration  states,  deter- 

.     mined,    p.  275. 
Incompetency    of   servant — when    declaration    sufllciently    charges. 

p.  468. 
Negligence — when  declaration  charges,  generally,    p.  569. 
Safe  place  to  work— rwhen  declaration  states  cause  of  action  for 

failure  to  furnish,  which  is  sufficient  after  verdict,    p.  275. 
when    declaration    sufficiently    charges    failure    to    furnish. 

p.  468. 
Statute  of  Limitations — when   amended   declaration  sets   up   new 

cause  of  action,    p.  483. 
Variance — what  does  not  constitute,    p.  520. 

DECREES. 
Appeal — ^when  decree  final  for  purposes  of.    p.  366. 

when  decree  not  final  for  purposes  of.    p.  375. 

Redemption — ^when   order   of   sale   without   right   of,   appropriate. 

p.  249. 
Res  judicata — ^when  decree  upon  hill  of  interpleader  is.    p.  233. 
Sujfficient  to  support — what  Is.    p.  57. 

DEFINITIONS. 
^'Annual."    p.  76. 
^'Wilfulness,"    p.  83. 

DELIVERY. 
Acceptance — when  presumed,    p.  361. 

DEMURRERS. 
Subject  to  review — when  action  of  court  in  sustaining  demurrer  not. 

p.  14. 
Waiver — what  Is,  of  action  of  court  in  overruling  demurrer,   p.  196. 

DISMISSALS. 
Motion  to  set  aside — ^what  essential  to  allowance  of.    p.  428. 

DIVORCE. 
Temporary  alimony— when  right  to,  sufficiently  appears,    p.  373. 

EMPLOYER  AND  EMPLOYE. 
Contract — for  "annual"  salary,  construed,  p.  76. 
Discharge — ^when  not  illegal,    p.  455. 

Employment  contract — when  recovery  upon,  cannot  be  had.    p.  455. 
Salary — what  does  not  affect  right  to.    p.  76. 
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EQUITY. 
See  Chancebt. 

estoppel. 

Appellate  Court — ^when  decision  in  former  appeal  not  binding  upon. 

p.  415. 
Corporate  existence — what  creates  estoppel  to  deny.    p.  434. 
Res  judicata — effect  of  certiorari  proceeding  as.    p.  240. 

of  what  Judgment  or  decree  is.    p.  168. 

when  decree  upon  bill  of  interpleader  is.    p,  233. 

when  parol  evidence  competent,    p.  233. 

EVIDENCE. 

Admission  of  evidence — when  erroneous,    p.  559. 

Assault '  and    battery — what    evidence   not   competent   in   defense 

against  charge  of.    p.  49. 
Book  accounts — when  not  competent,    p.  600. 
Book  entries — ^when  competent,    p.  524. 
Burden  of  proof — where  merchandise  is  claimed  as  under  contract 

grade,    p.  564. 
Checks — when  evidence  with  respect  to,  competent,    p.  524. 
Civil  Service  Act — ^what  proof  sufficient  to  entitle  recovery  of  com- 
pensation,   p.  239. 
Civil  Service  Commission — ^how  rules  of,  must  be  proved,    p.  239. 
Collateral  issue — when  evidence  incompetent  as  introducing,    p.  34. 
Common  counts — what  essential  to  admissibility  of  promissory  note 

under,    p.  196. 
Condition  of  cattle — ^what  does  not  tend  to  show,  at  time  of  delivery. 

p.  40. 
Contr<icts — what  competent  to  aid  interpretation,    p.  421. 

what  not  competent  to  vary  terms  of.    p.  594. 

Corporation — when  admissions  of  vice-president  binding,    p.  421. 
Custom — when  proof  of,  competent,  upon  question  of  negligence. 

p.  276. 
Decree — when  may  be  entered  without  taking  of  proofs,    p.  56. 
Erroneous  evidence — ^what  does  not  cure  admission  of.    p.  105. 

when  admission  of,  will  not  reverse,    p.  88. 

Evidence — what  not  competent  in  defense  against  charge  of.    p.  49. 
Insurance — evidence  competent  to  establish  loss  sustained   under. 

fire  policy,    p.  14. 

what  establishes  prima  facie  case  in  action  upon  policy,    p.  14. 

Judicial  notice — of  what  not  taken,    p.  449. 

Legal  presumptions — effect  of.    p.  115. 

Local   improvement — what   proof   essential   to   show   propriety   of 

charges  made  against  particular  instalment,    p.  546. 
Medical  expert — ^what  evidence  incompetent  upon  examination  of. 

p.  582. 
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Negligence — what  establishes  prima  facie  case  of.    p.  162. 

what  evidence  with  respect  to,  competent,    p.  494. 

Negotiable  instrument — burden  of  proof  to  show  notice  to  assignee 

of  defenses,    p.  488. 
Oifers  of  compromise — competency  of.    p.  506. 
Opinion — when  incompetent,    p.  66. 
Opinion  of  court — propriety  of  exclusion  of.    p.  168. 
Ordinance — what  competent  in  proof  of.    p.  298. 

when  objection  to  manner  of  proof  of,  insufficient,    p.  298. 

Promissory  note — ^what  establishes  prima  facie  case  in  action  upon. 

p.  196. 
Reformation  of  contract — degree  of  proof  necessary,    p.  620. 
Res  gest(B — what  part  of.    p.  49. 

Res  ipsa  loquitur — when  doctrine  of,  does  not  apply,    p.  131. 
Res  judicata — when  parol  evidence  competent,    p.  233. 
\alue  of  services — ^what  not  competent  upon.    p.  105. 
Wife — when  incompetent  as  witness  for  husband,    p.  594. 
Witnesses— vf\ieJi  not  disqualified  by  virtue  of  interest    p.  6. 

EXCEPTIONS. 
Sufficient — what  not.    p.  607. 

EXECUTORS  AND  ADMINISTRATORS. 
Administration  Act — section  79  construed,    p.  24. 
Claims — subjected  to  scrutiny,    p.  105. 
Lease — ^power  of  executor  with  respect  to.    p.  361. 

FEES   AND    SALARIES. 

Civil  Service  Act — what  essential  to  recovery  of  compensation  an- 
nexed to  office,    p.  298. 

when    appointee    under,    entitled    to    recover    compensation. 

p.  297. 

FINDINGS   OP   FACT. 
Finding   of  court— wlxen.  not   disturbed   as   against   the   evidence. 

p.  434. 
Master  in  chancery — ^when  findings  of  fact  by,  will  not  be  disturbed. 

p.  412. 

FORFEITURES  AND  PENALTIES. 
Damages — ^when  liquidated,  cannot  be  recovered,    p.  112. 

FRATERNAL  BENEFIT  SOCIETIES. 
Agreement-— when  not  binding,    p.  388. 
Constitution — ^when  amendment  of,  increasing  dues,  valid,    p.  387. 

when  provision  of,  valid,    p.. 388. 

Equity — when  has  jurisdiction  over  affairs  of  fraternal  benefit 
society,    p.  387. 
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Incontestable  clause— ettect  of.    p.  586. 

Prima  facie  case — what  establishes,  in  action  upon  policy,    p.  14. 

Secret  society— when  seceders  from,  not  entitled  to  fund  of.    p.  204. 

FRAUD. 

Attorney    and    client — when    contract    presumptively    fraudulent 

p.  153. 
Equity — ^when  will  cancel  contract  for  fraud,    p.  57. 

freehold. 

Appeal — when  freehold  Inyolved  for  purposes  of.    p.  12. 

GARNISHMENT. 

Judgment — form  of,  where  defendant  in  attachment,  in  whose  in- 
terests forthcoming  boi^d  has  been  given,  becomes  bankrupt 
p.  244. 

Wh€U  not  subject  to.    p.  513. 

HUSBAND  AND  WIFE. 

Family  expense — ^what  not,  within  meaning  of  section  8  of  Husband 

and  Wife  Act    p.  147. 
Preference — when  lawful,    p.  524. 
Wife — when  Incompetent  as  witness  for  husband,    p.  594. 

INJUNCTIONS. 

Jurisdiction — ^when  question  of,  cannot  be  raised  in  injunctional 

proceeding,    p.  387. 
Mandatory — ^when  will  not  be  granted,    p.  388. 

INSTRUCTIONS. 

Assume  facts  in  dispute — ^instructions  must  not    p.  455. 

Burden  of  proof — when  Instruction  places  excessive,  upon  plaintiff. 

p.  107. 
Contributory   negligence — ^when    instruction    upon,    not    erroneous. 

p.  353. 
Degree  of  proof — ^when  instruction  upon,  proper,    p.  68. 
Estoppel  to  complain — when  arises,    p.  162. 
Facts  in  issue — ^proper  method  of  determining,    p.  627. 
Ignore  facts — instructions  must  not.    p.  421. 
Immaterial  issues — instructions  must  not  pertain  to.    p.  143. 
Inaccuracies — when  will  not  reverse,    p.  88. 
Invade  province  of  jury — ^instructions  must  not.    p.  421. 
Measure  of  damages — instruction  upon,  in  action  for  death  caused 

by  alleged  wrongful  act,  approved,    p.  352. 
Modification — when  not  improper,    p.  627. 
Negligence — when  Instruction  upon,  erroneous,    p.  109. 
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Ordinary  care — ^instruction  upon,  approved,    p.  276. 

Particular  count — ^when  action  of  court  in  refusing  to  instruct  that 

there  could  be  no  recovery  under,  harmless  error,  if  error  at 

all.    p.  438. 
Peremptory  instruction — ^what  does  not  Justify  giving  of,    p.  352. 

when  properly  given,    p.  79. 

Preponderance  of  evidence — instructions  upon,  approved,    p.  582. 

when  instruction  upon,  not  erroneous,    p.  352. 

Presumption  of  innocence — when  instruction  upon,  properly  given. 

p.  69. 
Questions  of  fact — instructions  must  be  confined  to.    p.  143. 
Questions  of  law — instructions  must  not  submit,    p.  594. 
Repetitions — instructions  need  not  contain,    pp.  439,  616. 
Right  of  recovery — ^when  refusal   of   instruction   upon,   erroneous. 

p.  107. 
Spirit  of  instructions — when  improper,    p.  438. 

INSURANCE. 
Ar}}itration — when  effort  at,  not  condition  precedent  to  recovery. 

p.  15. 
Effort  to  cancel — effect  of.    p.  115. 
Fire  policy — ^what  waives  "iron  safe"  clause,    p.  14. 
Fraternal  1>€nefit  society — ^when  agreement  not  binding  upon.    p.  388. 
when  amendment  of  constitution  increasing  dues  valid,    p.  387. 

when  equity  has  Jurisdiction  over  affairs  of.    p.  387. 

when  provision  of  constitution  valid,    p.  388. 

Incontestable  clause — effect  of.    p.  586. 

Loss — evidence  competent  to  establish,  sustained  under  fire  policy. 

p.  14. 
Prima  facie  case — what  establishes  in  action  upon  policy,    p.  14. 
Reformation  of  contract — when  will  not  be  awarded,    p.  620. 
Verified  plea — effect  of,  denying  execution  of  policy,    p.  115. 

INTEREST. 
Local    improvements — ^when    city    chargeable    with    Interest    upon 

vouchers,    p.  545. 
when  municipality  chargeable  with  interest  upon  fund  subject 

to  claim  of  contractor,    p.  321. 

INTERPLEADERS. 
Res  judicator— when  decree  upon  bill  of  interpleader  is.    p.  233. 

JUDGMENTS,  DECREES  AND   EXECUTIONS. 
Appeal—when  decree  not  final  for  purposes  of.    p.  375. 

when  decree  final  for  purposes  of.    p.  366. 

Appellate  Court — ^when  may  enter  final  Judgment,    p.  190. 
Bankruptcy — appropriate   Judgment   upon   sustaining   plea   of   dis- 
charge,   p.  498. 
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Decree — what  sufficient  to  support,    p.  57. 

when  may  be  entered  without  taking  of  proofs,    p.  66. 

Judgment — form  of,  where  defendant  in  attachment,  in  whose  in- 
terests forthcoming  bond  has  been  given,  becomes  bankrupt 
p.  244. 

what  obviates  error  in  rendering,  In  excess  of  the  ad  damnum, 

p.  320. 

Jurisdiction — when  appears  from  transcript  of  judgment,    p.  612. 
Redemption — ^when   order   of   sa]£   without   right   of,   appropriate. 

p.  249. 
Res  judicata — of  what  judgment  or  decree  is.    p.  168. 

when  decree  upon  bill  of  Interpleader  is.    p.  233. 

JUDICIAL  NOTICE. 
See  Evidence. 

JUDICIAL  SALES. 

Redemption — when  order  of  sale  without  right  of,  appropriate, 
p.  249. 

JURISDICTION. 

Court  of  equity — ^what  does  not  oust.    p.  524. 

Court  of  law — ^when  without  jurisdiction  to  reform  contract,    p.  609. 

Fraternal  benefit  society — when  equity  has  jurisdiction  over  affairs 

of.    p.  387. 
Injunctional  proceeding — ^when  question  of  jurisdiction  cannot  be 

raised  in.    p.  387. 
Justice  of  the  peace — ^jurisdiction  of,  to  award  damages,    p.  66. 
Transcript  of  judgment — when  jurisdiction  appears,    p.  612. 
Waiver — what  operates  as.    p.  559. 

JURY  TRIALS. 
Examination  of  talesmen — what  question  Improper,    p.  162. 

JUSTICES  AND   CONSTABLES. 
Jurisdiction  of  justice — ^to  award  damages,    p.  66. 
OjBficial  ftond— when  constable  not  liable  upon.    p.  348. 
Service  by  publication — when  valid  In  action  instituted  before  Jus- 
tice,   p.  46. 

LANDLORD  AND  TENANT. 
Delivery — ^when  acceptance  of,  will  be  presumed,    p.  361. 
Lease — ^power  of  executor  with  respect  to.    p.  361. 

what  instrument  constitutes,    p.  361. 

LEGACIES. 
Administration  Act — section  79  construed,    p.  24. 
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Specific — ^when  legacies  are.    p.  23. 

LIENS. 
Mechanic's   lien — what  does  not  release   surety  upon   contractor's 

bond.    p.  85. 
when  subcontractor  cannot  enforce,    p.  85. 

LOCAL  IMPROVEMENTS. 

Amount  CLsaeased — ^what  not  collection  of,  by  municipality,    p.  321. 
Appropriation — propriety  of,  by  city,  to  pay  for  purchases  at  tax 

sales,    p.  546. 
Contractor — ^to  what  extent  municipality  liable  to.    p.  320. 
when  illegal  abatements  upon  local  improvements  chargeable 

against  municipality  In  favor  of.    p.  321. 
Delinquent  property — effect  where  city  purchases,    p.  546. 
Interest — when  city  chargeable  with,  upon  vouchers,    p.  545. 
when  municipality  chargeable  with,  upon  fund  subject  to  claim 

of  contractor,    p.  321. 
Particular  instalment — what  chargeable  to.    p.  546. 
what    proof    essential    to    show    propriety   of    charges    made 

against    p.  546. 

MANDAMUS. 
Issuance — discretionary  power  of  court  with  respect  to.    p.  200. 
Obstruction — when  mandamus  does  not  lie  to  compel  city  to  remove. 

p.  200. 
Remedy — ^when  need  not  be  invoked,    p.  546. 

MASTER  AND  SERVANT. 
Assumed  risk — ^when  doctrine  of.  Inapplicable,    p.  70. 
Collateral  issue — ^when  evidence  incompetent  as  introducing,    p.  34. 
Contributory  negligence — ^what  not  as  a  matter  of  law.    p.  215. 

when  established,    p.  405. 

Custom — when  proof  of,  competent,  upon  question  of  negligence. 

p.  276. 
Declaration— YiYiem.  charges  negligence  generally,    p.  569. 
when  states  cause  of  action  for  failure  to  furnish  safe  place 

to  work  sufficient  after  verdict,    p.  275. 
when  sufficiently  charges  that  defendant's  failure  to  furnish 

safe  place  to  work  was  cause  of  plaintiff's  Injury,    p.  468. 
when   sufficiently   charges   that   incompetency  of   defendant's 

servant  caused  plaintiff's  injury,    p.  468. 
Engineering  problem — ^when  claim  of,  does  not  answer  charge  of 

negligence,    p.  34. 
Essential  to  recovery — ^what  Is.    p.  179. 
Evidence— ^\iBLt  incompetent  upon  examination  of  medical  expert 

p.  582. 

when  admission  of,  erroneous,    p.  559. 
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FelloW'8ei'vant8 — how  question  of  existence  of  relation  of,  deter- 
mined,   p.  380. 

when  doctrine  of,  does  not  apply,    p.  468. 

when  relation  does  not  exist,    pp.  168,  380. 

Instruction — upon  measure  of  damages  in  action  for  death  caused 
by  alleged  wrongful  act,  approved,    p.  352. 

when,  upon  contributory  negligence,  not  errone^ous.    p.  353. 

when,  upon  question  of  negligence,  erroneous,    p.  109. 

Licensee — who  is  not  mere.    p.  215. 

Master — duty  of,  to  regulate  time  and  manner  of  running  trains, 
p.  70. 

duty  of,  to  servant,    pp.  468,  469. 

what  does  not  establish  due  care  by.    p.  606. 

when  duty  of,  to  furnish  reasonably  safe  place  to  work  ful- 
filled,   p.  131. 
Mines  and  Miners  Act — clause  b,  section  21,  construed,    p.  1. 

when  owner  liable  for  acts  of  receiver,    p.  122. 

Negligence — what  does  not  constitute,    p.  313. 

Ordinance — providing  for  protection  of  machinery  construed,   p.  575. 

Personal  injuries — what  essential  to  recover  for.    p.  405. 

Proof — essential  to  recovery,    p.  131. 

Res  ipsa  loquitur — when  doctrine  of,  applies,    p.  569. 

when  doctrine  of,  does  not  apply,    p.  131. 

Safe  place  to  work — duty  to  furnish,    p.  275. 
Servant — upon  what  may  rely.    p.  34. 

what  will  preclude  recovery  by.    p.  34. 

Verdict — when  in  action  for  death  caused  by  alleged  wrongful  act 

cannot  be  held  excessive,    p.  352. 
"Wilfulness"— defined,    p.  83. 

MASTERS  IN  CHANCERY. 

Findings  of  fact — when  will  not  be  disturbed,    p.  412. 
Reference — when  discretionary,    p.  524. 

MEASURE  OF  DAMAGES. 
Damages — when  liquidated,  cannot  be  recovered,    p.  112. 
Instruction — upon  measure  of  damages  in  action  for  death  caused 
by  alleged  wrongful  act,  approved,    p.  352. 

MECHANICS'   LIENS. 
See  Liens. 

MINES  AND  MINERS  ACT. 
J^ecciver— when  owner  liable  for  acts  of.    p.  122. 

MOTIONS  FOR  NEW  TRIALS. 
Essential  to  review — when  motion  for  new  trial  is.    p.  627. 

when  motion  for  new  trial  is  not    p.  627. 
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Refusal  to  argue — effect  of.    p.  627. 

Verdict — ^when  not  responsive  to  issues,    p.  122. 

MUNICIPAL  CORPORATIONS. 

Local  improvements — effect  where  city  purchases  delinquent  prop- 
erty,   p.  546. 

propriety  of  appropriation  hy  city  to  pay  for  purchases  at  tax 

sales,    p.  546. 

to  what  extent  municipality  liable  to  contractor,    p.  820. 

what  chargeable  to  particular  instalment,    p.  546. 

what  not  collection  by  municipality  of  amount  assessed,  p.  321. 

Local  improvements — what   proof   essential    to   show   propriety   of 

charges  made  against  particular  instalment,      p.  546. 

when  city  chargeable  with  interest  upon  vouchers,    p.  545. 

when  illegal  abatements  upon,  chargeable  against  municipality 

in  favor  of  contractor,    p.  321. 
when  municipality  chargeable  with  interest  upon  fund  subject 

to  claim  of  contractor,    p.  321. 
Ordinance — how  to  be  construed,    p.  575. 

providing  for  protection  of  machinery  construed,    p.  575. 

Verdict — when  not  disturbed  as  against  the  evidence,    pp.  40,  44,  95, 

143,  438,  636. 
when  not  excessive,    pp.  70,  95,  276,  569,  636. 

NEGLIGENCE. 

Assumed  risk — when  doctrine  of,  inapplicable,    p.  70. 

Collateral  issue — when  evidence  incompetent  as  introducing,    p.  34. 

Condition  of  sidetoalk — when  negligence  as  to,  question  for  jury. 

p.  582. 
Contributory   negligence — what   constitutes,   as   a   matter   of   law. 

p.  518. 

what  not  as  a  matter  of  law.    p.  215. 

when  established,    p.  405. 

when  question  of,  for  jury.    p.  162. 

Crossings — how  may  be  used  by  pedestrian,    p.  95. 

when  use  of,  not  contributory  negligence  as  matter  of  law. 

p.  95. 
Custom — when  proof  of,  competent,  upon  question  of  negligence. 

p.  276. 
Declaration — when  charges  negligence  generally,    p.  569. 

when  states  cause  of  action  for  failure  to  furnish  safe  place 

to  work  sufficient  after  verdict,    p.  275. 

when  sufficiently  charges  that  defendant's  failure  to  furnish 

safe  place  to  work  was  cause  of  plaintiff's  injury,     p.  468. 

.when   sufficiently   charges   that   incompetency   of   defendant's 

servant  caused  plaintiff's  injury,    p.  468. 

Driving  wagon — ^what  tends  to  show  negligence  In.    p.  494. 
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Engineering  problem — when  claim  of,  does  not  answer  charge  of 

negligence,    p.  34. 
Evidence — what  competent  with  respect  to  question  of  negligence. 

p.  494. 

what  Incompetent  upon  examination  of  medical  expert,  p.  582. 

when  admission  of,  erroneous,    p.  559. 

Fellow-servants — how  question  of  existence  of  relation  of,  deter- 
mined,   p.  380. 

when  doctrine  of,  does  not  apply,    p.  468. 

when  relation  does  not  exist,    pp.  168,  380. 

Imputed  negligence — ^when  question  for  Jury.    p.  494. 

Instruction — upon  measure  of  damages  in  action  for  death  caused 

by  alleged  wrongful  act,  approved,    p.  352. 

when,  upon  contributory  negligence,  not  erroneous,    p.  353. 

when,  upon  question  of  negligence,  erroneous,    p.  109. 

Licensee — who  is  not  mere.    p.  215. 

Master  and  servant — duty  of  former  to  latter,    pp.  468,  469. 

duty  of  former  to  regulate  time  and  manner  of  running  trains. 

p.  70. 

upon  what  latter  may  rely.    p.  34. 

scope  of  duty  to  furnish  safe  place  to  work.    p.  275. 

what  does  not  establish  due  care  of  former,    p.  616. 

when  duty  of  former  to  furnish  reasonably  safe  place  to  work 

fulfilled,    p.  131. 

what  essential  to  recovery  by  latter  of  former,    p.  179. 

what  proof  essential  to  recovery  by  latter,    p.  131. 

what  will  preclude  recovery  by  latter,    p.  34. 

Mines  and  Miners  Act— clause  b,  section  21,  construed,    p.  !• 

when  owner  liable  for  acts  of  receiver,    p.  122. 

Ordinance — providing  for  protection  of  machinery  construed,   p.  575. 
Ordinary  care — duty  of  traction  company  to  exercise,    p.  521. 
Passenger  and  carrier — duty  of  latter  to  former,    p.  89. 

when  relation  exists,    p.  168. 

Personal  injuries — what  essential  to  recover  for.    p.  405. 

Prima  fade  case — what  establishes,    p.  162. 

Res  ipsa  loquitwr — when  doctrine  of,  applies,    p.  569. 

when  doctrine  of,  does  not  apply,    p.  131. 

Verdict — when  in  action  for  death  caused  by  alleged  wrongful  act 

cannot  be  held  excessive,    p.  352. 
What  not,    p.  313. 
"WiZ/ttlncM"— defined,    p.  83. 

neootiablb  instruments. 

Assignee— when  not  chargeable  with  defenses,    p.  488. 
Demand  note — ^what  constitutes,    p.  430. 
Notice  of  defenses — ^burden  of  proof  to  establish,    p.  488. 
Prima  facie  <xwe— what  establishes,    p.  488. 
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Promissory  note — what  establishes  prima  facie  case  in  action  upon. 

p.  196. 
when  defenses  of  want  or  failure  of  consideration  do  not  lie. 

p.  196. 
statute  of  Limitations — when  begins  to  run  against  demand  note. 

p.  430. 

NOTICES. 

Negotiable  instrument— hnrden  of  proof  to  show  notice  to  assignee 

of  defenses,    p.  488. 
Service — what  sufficient,    p.  449. 

OFFICES. 
Civil  Service  Act — distinction  between  office  and  employment,  p.  298. 

OFFICIAL  BONDS. 
See   Bonds. 

ORDINANCES. 

Construction — ^how  given,    p.  575. 

Courts — ^how  far  may  consider  ordinance,    p.  201. 

Proof — what  competent,    p.  298. 

■ when  objection  to  manner  of,  insufficient,    p.  298. 

Protection  of  machinery — ordinance  providing  for,  construed,  p.  575. 

PARTIES. 

Bill  in  chancery — who  necessary  parties,    p.  100. 

Partnership — who  necessary  parties  to  bill  for  dissolution,    p.  100. 

PARTNERSHIP. 
Bin  for  dissolution — ^who  necessary  parties  to.    p.  100. 

PATENT  LAW. 

Licence— what  constitutes  waiver  of  provision  of  contract  of.  p.  225. 
Rescission — what  not  ground  for,  of  contract  of  license,    p.  225. 

PASSENGER  AND  CARRIER. 

Carrier— duty  of.    p.  89. 
Relation — when  exists,    p.  168. 

PERSONAL  INJURIES. 

Assumed  risk — ^when  doctrine  of,  inapplicable,    p.  70. 
Collateral  issue — when  evidence  incompetent  as  introducing,    p.  34. 
Condition  of  sidewalk — when  negligence  as  to,  question  for  Jury, 
p.  582. 
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Contributory  negligence — what  constitutes,  aB  a  matter  of  law. 
p.  518. 

what  not  as  a  matter  of  law.    p.  215. 

when  established,    p.  405. 

when  question  of,  for  jury.    p.  162. 

Crossings — ^how  may  be  used  by  pedestrian,    p.  95. 

when  use  of,  not  contributory  negligence  as  matter  of  law. 

p.  95. 

Custom — ^when  proof  of,  competent,  upon   question  of  negligence. 

p.  276. 
Declaration — when  charges  negligence  generally,    p.  569. 

when  states  cause  of  action  for  failure  to  furnish  safe  place  to 

work  sufficient  after  verdict,    p.  275. 

when  sufficiently  charges  that  defendant's  failure  to  furnish 

safe  place  to  work  was  cause  of  plaintiff's  injury,    p.  468. 

when   sufficiently   charges   that   incompetency    of   defendant's 

servant  caused  plaintiff's  injury,    p.  468. 

Evidence — what  incompetent  upon  examination  of  medical  expert 
p.  582. 

when  admission  of,  erroneous,    p.  559. 

Fellouhservants — how  question  of  existence  of  relation  of,  deter- 
mined,   p.  380. 

when  doctrine  of,  does  not  apply,    p.  468. 

when  relation  does  not  exist,    pp.  168,  380. 

Imputed  negligence — when  question  for  jury.     p.  494. 

Instruction — upon  measure  of  damages  in  action  for  death  caused 

by  alleged  wrongful  act,  approved,    p.  352. 

when,  upon  contributory  negligence,  not  erroneous,    p.  353. 

when,  upon  question  of  negligence,  erroneous,    p.  109. 

Licensee — who  is  not  mere.    p.  215. 

Master  and  servant — duty  of  former  to  latter,    pp.  468,  469. 

duty  of  former  to  regulate  time  and  manner  of  running  trains. 

p.  70. 

scope  of  duty  to  furnish  safe  place  to  work.    p.  275. 

upon  what  latter  may  rely.    p.  34. 

what  does  not  establish  due  care  of  former,    p.  616. 

what  essential  to  recovery  by  latter  of  former,    p.  179. 

what  proof  essential  to  recovery  by  latter,    p.  131. 

what  will  preclude  recovery  by  latter,    p.  34. 

when  duty  of  former  to  furnish  reasonably  safe  place  to  work 

fulfilled,    p.  131. 

Mines  and  Miners  Act — clause  b,  section  21,  construed,    p.  1. 

when  owner  liable  for  acts  of  receiver,    p.  122. 

Negligence — what  does  not  constitute,    p.  313. 

what  establishes  prima  fade  case  of.    p.  162. 

what  evidence  with  respect  to,  competent,    p.  494. 

when  charge  of,  not  answered  by  contention  that  particular 

construction  complained  of  was  an  engineering  problem,    p.  34. 

what  tends  to  show,  in  driving  wagon,    p.  494. 
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Ordinance — providing  for  protection  of  machinery  construed,  p.  675. 
Ordinary  care — duty  of  traction  company  to  exercise;    p. '521. 
Passenger  and  carrier— duty  of  latter  to  former,    p.  89. 

when  relation  exists,    p.  168. 

iZecovery— what  essential  to.    p.  405. 

Res  ipsa  loquitur — when  doctrine  of,  applies,    p.  569. 

when  doctrine  of,  does  not  apply,    p.  131. 

Verdict — when  in  action  for  death  caused  by  alleged  wrongful  act 

cannot  be  held  excessive,    p.  352. 
"WiVtt^new"— defined,    p.  83. 

PERSONAL  PROPERTY. 

Condition  of  cattle — what  does  not  tend  to  show,  at  time  of  de- 
livery,   p.  40. 
Corporations — what  cannot  afCect  stock  purchase,    p.  513. 
flfaZe— when  void.    p.  190. 

PLEADING. 

Abatement — ^when  plea  of,  appropriate  method  of  attacking  service, 
p.  56. 

Bankruptcy — ^appropriate  judgment  upon  sustaining  plea  of  dis- 
charge,   p.  498. 

Common  counts — what  essential  to  admissibility  of  promissory  note 
under,    p.  196. 

Declaration — how  question  whether,  states  cause  of  action,  deter- 
mined,   p.  275. 

when  charges  negligence  generally,    p.  569. 

when  states  cause  of  action  for  failure  to  furnish  safe  place 

to  work  sufficient  after  verdict,    p.  275. 

when  sufficiently  charges  that  defendant's  failure  to  furnish 

safe  place  to  work  was  cause  of  plaintiff's  injury,    p.  468. 

when   sufficiently   charges   that   incompetency   of   defendant's 

servant  caused  plaintiff's  injury,    p.  468. 

Demurrer— what  waives  action  of  court  in  overruling,    p.  196. 

when  action  of  court  in  sustaining,  not  subject  to  review. 

p.  14. 

Informality  of  pleading — ^when  waived,    p.  586. 

Insurance — effect  of  verified  plea  denying  execution  of  policy,  p.  115. 

Parties — who  necessary,  to  bill  in  chancery,    p.  100. 

Partnership — who  necessary  parties  to  bill  for  dissolution,    p.  100. 

Ratification — ^when  amendment  of  bill  of  complaint  does  not  affect. 

p.  249. 
Set-off — when  cannot  be  successfully  interposed  in  action  by  trustee 

in  bankruptcy,    p.  233. 
Statute  of  Limitations — when   amended   declaration   sets   up   new 

cause  of  action,    p.  483. 
Variance — what  does  not  constitute,    p.  520. 

when  objection  for,  comes  too  late.    pp.  89,  276,  438. 
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Verdict — what  sufficient  to  sustain,    p.  438. 

PRACTICE. 

Ahatement — vrh&t  waives  question  of  legality  of  senrice.    p.  56. 

when  plea  of,  appropriate  method  of  attacking  service,    p.  56. 

Abstract — when  not  in  compliance  with  rule.    p.  600. 
Appearance — ^when  not  general,    p.  418. 

Appellate  Court — when  decision  in  former  appeal  not  binding  upon, 
p.  415. 

when  may  enter  final  judgment,    p.  190. 

Ai»guinent8  of  counsel — how  far  law  may  be  stated,    p.  636. 
Bankruptcy — appropriate   Judgment   upon   sustaining   plea   of   dis- 
charge,   p.  498. 

Bill  of  exceptions — when  not  in  custody  of  court,    p.  446. 

Common  counts — what  essential  to  admissibility  of  promissory  note 
under,    p.  196. 

Continuance — when  action  of  court  in  denying  motion  for,  not  open 
to  review,    p.  88. 

Declaration — how  question  whether,  states  cause  of  action,  deter- 
mined,   p.  275. 

Decree — what  sufficient  to  support,    p.  57. 

when  final  for  purposes  of  appeal,    p.  366. 

when  may  be  entered  without  taking  of  proofs,    p.  56. 

when  not  final  for  purposes  of  appeal,    p.  375. 

Demurrer — what  waives  action  of  court  in  overruling,    p.  196. 

when  action  of  court  in  sustaining,  not  subject  to  review,  p.  14. 

Dismissal — what  essential   to   allowance   of  motion   to   set   aside. 

'      p.  428. 
Dismissal  of  defendants — effect  of.    p.  636. 

Disposition  of  cause — what,  not  essential  to  right  of  appeal,    p.  46. 
Evidence — when  error  in  admitting,  not  cured  by  exclusion,    p.  105. 
Examination  of  talesmen — what  question  improper,    p.  162. 
Exceptions — what  not  sufficient  by  way  of.    p.  607. 
Freehold — when  Involved  for  purposes  of  appeal,    p.  12. 
Informality  of  pleading — when  waived,    p.  586. 
Instruction — ^when  action  of  court  in  refusing  to  Instruct  that  there 

could  be  no  recovery  under  a  particular  count,  harmless  error, 

if  error  at  all.    p.  438. 

when  cannot  be  complained  of.    p.  162. 

when  inaccuracies  in,  will  not  reverse,    p.  88. 

Insurance — effect  of  verified  plea  denying  execution  of  policy,  p.  115. 

Judge — ^when  objection  for  alleged  prejudice  waived,    p.  275. 

Judgment — form  of,  where  defendant  in  attachment,  in  whose  in- 
terests forthcoming  bond  has  been  given,  becomes  bankrupt, 
p.  244. 

what  obviates  error  In  rendering.  In  excess  of  the  ad  damnum. 

p.  320. 

Jurisdiction — what  waives  right  to  object  to.    p.  559. 
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Master  in  chancery— when  findings  of  fact  by,  will  not  be  diBturbed. 
p.  412. 

when  reference  to  discretionary,    p.  524. 

Motion  for  new  trial — effect  of  refusal  to  argue,    p.  627. 

when  essential  to  review,    p.  627. 

when  not  essential  to  review,    p.  627. 

Notice — ^what  suflElclent  service  of.    p.  449. 

Parties — ^who  necessary,  to  bill  in  chancery,    p.  100. 

Partnership — ^who  necessary  parties  to  bill  for  dissolution,    p.  100. 

Peremptory  instructionr-whB.t  does  not  Justify  giving  of.    p.  352. 

when  properly  given,    p.  79. 

Preponderance  of  evidence — ^when  verdict  not  sustained  by.    p.  465. 

Ratification — ^when  amendment  of  bill  of  complaint  does  not  affect 
p.  249. 

Service  hy  publication — ^when  valid  in  action  instituted  before  Jus- 
tice,   p.  46. 

Bet-off— when  cannot  be  successfully  interposed  in  action  by  trustee 
in  bankruptcy,    p.  233. 

Btatute  of  Limitations — ^when  amended   declaration  sets  up  new 
cause  of  action,    p.  483. 

Transcript  of  record — ^when  objection  to,  insufficient    p.  611. 

Triai — ^power  of  trial  court  to  postpone,    p.  371. 

what  essential  to  preserve  for  review  objection  to  particular. 

Judge,    p.  275. 

when  action  of  court  in  advancing  time  of,  will  not  be  re- 
versed,   p.  449. 

^when  action  of  court  in  refusing  to  postpone,  not  subject  to 

review,    p.  371. 

yariance— what  does  not  constitute,    p.  520. 

when  objection  for  comes  too  late.    pp.  89,  276,  438. 

Verdict — ^how  may  not  be  impeached,    p.  469. 

what  sufficient  to  sustain,    p.  438. 

when  in  action  for  death  caused  by  alleged  wrongful  act  can- 
not be  held  excessive,    p.  352. 

when  not  disturbed  as  against  the  evidence,    pp.  40,  44,  95, 

143,  438,  636. 

when  not  excessive,    pp.  70,  95,  276,  569,  636. 

when  not  responsive  to  issue,    p.  122. 

when  trial  court  without  power  to  amend,    p.  594. 

PREFERENCES. 
Bankruptcy — ^what  constitutes  preferential  transfer,    p.  233. 

what  not  essential  to  recovery  of  preferential  payment,  p.  233. 

Husband  and  wife — ^right  of  one  to  prefer  the  other,    p.  624. 

PRESUMPTIONS. 
Attorney    and    client— when    contract    presumptively    fraudulent 
p.  163. 
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Delivery — ^when  acceptance  of,  will  be  presumed,    p.  361. 
Res  ipsa  togwifwr— when  doctrine  of,  does  not  apply,    p.  131. 

PRINCIPAL  AND  AGE3NT. 

Sale  and  conveyance— when  contract  for  unauthorized,    p.  210. 
Undisclosed  principal— what  does  not  bar  suit  by.    p.  66. 

PRINCIPAL  AND  SURETY. 

Discharge  in  hankruptcu — ^when  surety  upon  bond  released  by  prin- 
cipal's,    p.  499. 

Mechanics  lien — ^what  does  not  release  surety  upon  contractor's 
bond.    p.  85. 

promissory  notes. 

Assignee — when  not  chargeable  with  defenses,     p.  488. 
Demand  note— what  constitutes,    p.  430. 
Notice  of  defenses — ^burden  of  proof  to  establish,    p.  488. 
Prima  fade  oa«e— what  establishes,    p.  488. 

BtcUute  of  Limitations — when  begins  to  run  against  demand  note, 
p.  430. 

PUBLICATION. 

Service  hy  publication — ^when  valid  in  action  instituted  before  Jus- 
tice,   p.  46. 

PUBLIC  POLICY. 

Contract— when,  for  conveyance  of  land,  in  contravention  of  stat- 
ute,   p.  112. 

PURPRBSTURES. 

IfandamiM — when  does  not  lie  to  compel  city  to  remove  obstruc- 
tion from  vacated  alley,    p.  200. 

RAILROADS. 

Common  carrier*— what  essential  to  limitation  of  liability,    p.  66. 
Crossings — ^how  may  be  used  by  pedestrian,    p.  95. 
Crossings  and  approaches— stAtute  requiring  construction  and  main- 
tenance of,  construed,    p.  95. 
Passenger  and  carrier— duty  of  latter  to  former,    p.  89. 

RATIFICATION. 
Bill  of  complaint— when  amendment  of,  does  not  aif^ct  ratification. 

p.  249. 
Illegal  transactions— not  subject  to  ratification,    p.  249. 

RECEIVERSHIPS. 
Mines  and  Miners  Act — when  owner  liable  for  acts  of  receiver. 
p.  122. 
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RECORDS. 
Transcript  of  record — when  objection  to,  Insufficient,    p.  611. 

REDEMPTION. 

Order  of  sale — when,  appropriate,  without  right  of  redemption, 
p.  249. 

REFORMATION    OP    INSTRUMENTS. 

Degree  of  proof — ^necessary,    p.  620. 

Insurance   contract — when   reformation  of,   will   not   be   awarded. 

p.  620. 
Jurisdiction — ^when  court  of  law  without,    p.  609. 

REPLEVIN. 

Damages — what  may  be  recovered,    p.  190. 
Demand — when  not  essential,    p.  190. 

RES    JUDICATA. 

Appellate  Court — ^when  decision  in  former  appeal  not  binding  upon. 

p.  415. 
Bill  of  interpleader — when  decree  upon,  is  res  judicata,    p.  233. 
Certiorari  proceeding — effect  of,  as  res  judicata,     p.  240. 
Judgment — of  what  is  res  judicata,    p.  168. 
Parol  evidence — when  competent  .  p.  233. 

REVENUE. 

Local  improvements — effect  where  city  purchases  delinquent  prop- 
erty,   p.  546. 

propriety  of  appropriation  by  city  to  pay  for  purchases  at  tax 

sales,    p.  546. 

Tax  certificate — what  not  valid  assignment  of.    p.  412. 

SALES. 

Condition  of  cattle — what  does  not  tend  to  show,  at  time  of  de- 
livery,   p.  40. 
Corporations — ^what  cannot  affect  stock  purchase,    p.  518. 
Personal  pro|i€r*y— when  sale  of,  void.    p.  190. 

SECRET  SOCIETIES. 
£fecedera--when  not  entitled  to  fund.    p.  204. 

SEPARATE   MAINTENANCE. 
Temporary  aZimoni^— wheh  right  to,  sufficiently  appears,    p.  378. 
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SERVICE  OP  PROCESS. 

Abatement — wh&i  plea  of,  appropriate  method  of  attacking  serv- 
ice,   p.  56. 

AppearaTice — when  not  general,    p.  418. 

Service  by  imdUco^ion— when  valid  in  action  instituted  before  Job 
tice.    p.  46. 

SET-OFF. 

Bankruptcy — when  set-ofT  cannot  be  succesBfully  Interposed  In  ao* 
tion  by  trustee  in.    p.  233. 

SPECIAL  ASSESSMENTS.      . 
See   Local   Impbovements. 

SPECIALTIES. 
See  Bonds. 

STATUTE    OF    LIMITATIONS.       ' 

Demand  note— when  statute  begins  to  run  against    p.  430. 
New  cause  of  action — when  amended  declaration  sets  up.    p.  483. 
Toll — ^what  does  not    p.  147. 

STATUTORY  LAW. 

Administration  Act — section  79  construed,    p.  24. 
"Bulk  Ooods"  Act — ^when  does  not  apply,    p.  434. 
Husband  and  wife — section  8  of  act  construed,    p.  147. 
Mines  and  Miners  Act — clause  b,  section  21,  construed,    p.  1. 
Railroads — statute  requiring  construction  and  maintenance  of  cross- 
ings and  approaches  construed,    p.  95. 
Repeal — what  does  not  effect,    p.  298. 

STREETS  AND  ALLEYS. 

Mandamus — ^when  does  not  lie  to  compel  city  to  remove  obstruction 
from  vacated  alley,    p.  200. 

SUPREME  COURT. 

Appellate  Courts — effect  of  decision  of  Supreme  Court  with  respect 
to.    p.  483. 

SURETYSHIPS. 

MecTianUfs  Jienr— what  does  not  release  surety  upon  contractor's 
bond.    p.  85. 

TAXATION  OF  COSTS. 
See  Costs. 
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TAXATION. 

Local  improvements — effect  where  city  purchases  delinquent  prop- 
erty,   p.  546. 

. propriety  of  appropriation  by  city  to  pay  for  purchases  at  tax 

sales,    p.  546. 

Tax  certificate-'Wh&t  not  valid  assignment,    p.  412. 

TENDER. 
Taxation  of  costs— eUect  of  tender  upon.    p.  412. 

TRANSCRIPT  OF  RECORD. 
Objection — when  insufficient,    p.  611. 

TRIALS. 

Advancement  of  trial— when  action  of  court  in  ordering,  will  not 

be  reversed,    p.  449. 
Arguments  of  counsel — how  far  law  may  be  stated,    p.  636. 
Examination  of  talesmen — what  question  improper,    p.  162. 
Judge — what  essential  to  preserve  for  review  objection  to.    p.  275. 

when  objection  for  alleged  prejudice  waived,    p.  275. 

Postponement — power  of  trial  court  to  order,    p.  371. 

when  action  of  court  in  refusing,  not  subject  to  review,    p.  371. 

Verdict— when  trial  court  without  power  to  amend,    p.  594. 

TROVER. 
Bailees — what  conversion  by.    p.  190. 

TRUSTS. 

Alternative  rcZie/^approprlate  upon  abuse  of  trust  by  individual 

investment,    p.  249. 
Impressive  trusts — scope  of  doctrine  of.    p.  249. 
Remedy— nj^n  abuse  of  trust  by  individual  investment    p.  248. 

VARIANCES. 

Ohjection— -when  comes  too  late.    pp.  89,  276,  488. 
What  not,    p.  520. 

VERDICTS. 

Amendment— when  trial  court  without  power  to  make.    p.  694. 
Excessive — when  verdict   in   action   for  death  caused   by  alleged 

wrongful  act  cannot  be  held.    p.  352. 
Impeachment— how  may  not  be  made.    p.  469. 
Preponderance  of  evidence — when  verdict  not  sustained  by.    p.  455. 
Responsive  to  issues— when  verdict  not    p.  122. 
Buf/tcient  to  ttutain^-what  is.    p.  438. 
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When  not  disturbed  as  again$t  the  evidence,    pp.  40,  44,  95,  143, 

488,  636.     ' 
When  not  excessive,    pp.  70,  95,  276,  569,  636. 

VOLUNTARY  ASSIGNMENTS. 
Bankruptcy— whht  constitutes  preferential  transfer,    p.  233. 

WAIVER. 

AUUement — ^what  waives  question  of  legality  of  service,    p.  69. 
Demurrer— what  waives  action  of  court  in  overruling,    p.  196. 
Informality  of  pleading — ^when  waived,    p.  586. 
Instructions — when  cannot  be  complained  of.    p.  162. 
Insurance— vfhBt  waives  "iron  safe''  clause  of  fire  policy,    p.  14. 
Judge— when  objection  for  alleged  prejudice  waived,    p.  275. 
Jurisdiction — what  waives  right  to  object  to.    p.  559. 
Licence— what    constitutes    waiver    of    provision    of    contract    of. 

p.  225. 
yartonce— when  objection  for,  comes  too  late.    pp.  89,  276,  438. 

WILLS. 

Administration  Act — section  79  construed,    p.  24. 
Lease — ^power  of  executor  with  respect  to.    p.  861. 
Le(^aci6«— what  are  specifTc.    p.  23. 

WITNESSES. 
Jnterett— when  does  not  disqualify,    p.  6. 
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